This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


HARVARD  LAW  LIBRARY 


EEPOETS  OF  CASES 


SaCIDKD  XH  XJBM 


SUPREME    COURT 


OV  IBB 


STATE  OF  OREGON 


OCTOBER  6,  1892,  AND  APRIL  4,  1893. 


ROBERT  G.  MORROW 

BEPOSTEB. 


VOLUME   23. 


SAN  FRANCISCO: 
BANCROFT-WHITNEY    COMPANY, 

Law  P0BU8HKB8  AND  LAW  BOOKBBLLKM. 

1894. 


Copyright,  ISM^ 

BY 
BOBEBT  G.  MOBBOW. 


6^i^.O^</^/^r>^ 


JUSTICES 


THE  SUPREME  COURT 

DUBIKO  THK  TKBX  OF  TH»B  OBCISIOn. 

WHiLIAM  P.  LORD, Chief  Justice 

ROBERT  S.  BEAN, Associate  Justice 

FRANK  A.  MOORE,    ....     Associate  Justice 

GEO.  E.  CHAMBERLAIN,   -    •   Attorney- General 
ROBERT  G.  MORROW, Reporter 

J.  J.  MURPHY. Clerk  at  Salem 

W.  P.  WILLIAMS, Deputy  Clerk 

STEPHEN  A.  LOWELLp     •     Clerk  at  Pendleton 


TABLE  OF  CASES  REPORTED. 


A, 

PAOS. 

Ah  Hoy,  ex  parte 89 

Ah  Hoy  V.  Spencer 89 

Archbiahop  y.  Hack 636 

B. 

Baker,  State  v 441 

Bankv.  CecU 68 

Beckley  v.  Beckley. ^-—  226 

Beebe,  Noblitt  v. 4 

Beekman  v.  Hamlin 813 

Bernard  v.  Taylor 416 

Bevis,  Haley  v 238 

Blagen  v.  Thompeon 289 

Blair,  Hamilton  v 64 

Qlaisdell,  Nelson  v 607 

Blaskower  v.  Steel 106 

Brigbam,  King  Y 262 

Brown  v.  Deschuttes  Bridge 

Co 7 

Brown  v.  Farmer's  Supply 

Co. 641 

Burnett  v.  Markley 436 

Byam,  State  v 668 

C. 

Capital   City   Bailway    Ca, 

Parkburst  v. 471 

Caples,  Miner  v. 308 

Carmack,  Velten  v. 282 

Cecil,  First  Nat  Bank  vl 68 

Chapman,  Lovejoy  v. 671 

City  of  Eugene,  Roach  v. 876 

City  of  Portland,  King  Beal 

Estate  Association  v. 199 

City  of  Portland,  Steel  v. 176 

City  of  Salem,  Savage  v. 881 


PAGS. 

Clarkson,  Hoytv. 61 

Cline  V.  Goodale 406 

Cold  well,  Eddy  v 168 

Coldwell,  Jameson  V —  144 

Collins,  Morehouse  y. 138 

Conlon  y.  Oregon  Short  Line. 

By.  Co 499 

Conrad.  Smith  V 206 

Coulter,  Portland  Trust  Co.  y.  181 

Coventon  v.  Seufert 648 

Croisan  v.  Hogg 346 

Curriev.  Southern  Pacific  Co.  4^0 
Cyrus,  Gaines  y. 403 

D. 

Deal,  Gordon  v 163 

Deschuttes  Bridge  Company, 

Brown  v. 7 

Downing,  Mitchell  A  Lewis 

Co.  V -.—  448 

DuBois  y.  Perkins 144 

Dufur,  Herbert  y. 462 

Dunn,  State  v 662 

E. 

Eddy  V.  Coldwell 168 

Estate  of  Houck  &  M^er...    10 

Eugene  City,  Roach  y. 376 

Everding  v.  McGinn 16 

Ex  parte  Ah  Hoy 89 

F. 

Fainriew  B.  B.  Co.  y.  Spill- 
man 687 

Fanno,  Johnson  y 614 

Farmer's  Supply  Co.,  Brown 
y. 630 


vi 


Table  op  Cases  Reported. 


PAGS. 

Firet  Nat  Bank  v.  Cecil- 68 

Forbis  v.  Inman 68 


Ingram,  State  v 

Frank,  Gieenbaum  v. 141   Inman,  Forbis  v 


a 

Gkiines  V.  Cyrus 403 

Garrison  v.  Goodale 307 

Gibson  v.  Oregon  Short  Line 

Ry.  Co 4fl3 

Goodale,  Cline  V. 406 

Goodale,  Garrison  v 807 

Goodnough,  Marx  v. 545 

Goodnough  v.  Powell 625 

Gordon  V.  Deal 153 

Gotcher,  Sparlin  v. 186 

Green baum  V.  Frank 141 

Guardian    Assurance    Com- 
pany, Hahn  v. 576 


H. 

Hack,  Archbishop  v.. .^ 536 

Hahn  v.  Guardian  Assurance 

Co — 576 

Haley  v.  Bevis 238 

Hamilton  v.  Blair 64 

Hamlin,  Beekman  V 313 

Hammond  v.  Northern  Pa- 
cific R.  R  Co 167 

Hard  wick  v.  State  Insurance 

Co -. . —  201 

Henrici,  Macintosh  v 143 

Henry,  Troy  Laundry  Co.  ▼.  2i:2 

Herbert  V.  Dufur 462 

Hess,  Meier  V. 509 

Hill  V.  State 446 

Hislop  y.  Moldenhauer 119 

Hogg,  Croisan  v S46 

Hogg  V.  Mad  ay 839 

Holman,  Hught»i  v. 481 

Holmes  v.  Whitaker 819 

Houck  A  Meyer,  estate  of 10 

Hoy,  ex  parte 89 

Hoy  V.  Robinson 47 

Hoyt  V.  Ciarkson 51 

Hughes  V.  Holman 481  \ 


PAOB. 

.  434 


Jameson  v.  Cold  well 144 

Johnson  v.  Fanno 614 

Johnston   v.   Oregon    Short 

Line  Ry.  Co 94 

Johnston  V.  Shofner ill 

Jones,  Muir  v. 832 

K. 

Kiernan,  Petrain  v 465 

Klcssling,  Knoll  v .,      8 

King  V.  Brigham 262 

King  Real  Estate  Association 

V.  City  of  Portland 109 

Knoll  V.  Kiessllug 8 


Ladd,  Liggett  v. 

Ladd  V.  Spencer 

Lane  County,  Oregon  &  Cali- 
fornia R.  R  Co.  v.._- 

Leader  v.  Multnomah  Co 

Liggett  V.  Ladd 

Lost  Lake  Mfg.  Co.,  Wood  v. 
Lovejoy  v.  Chapman 

M. 

Mackay,  Hogg  v . . 

Macintosh  v.  Henrici 

Madden  v.  Zumwalt 

Malarkey,  Rankin  v 

Markley,  Burnett  v 

Marx  V.  Goodnough 

McAtee  V.  McAtee 

McAtee,  Morrison  v 

McConnaugby  v.  Wilson. 

McDonnell,  McGill  v 

McGill  V.  McDonnell 

McGinn,  Everding  v 

Meier  v.  Hess 

MlUer  V.  Pennoyer 


26 
193 


213 
26 
20 

571 


339 
143 
18o 
593 

4m 

645 
469 
530 
561 
142 
142 
15 
699 
364 


Table  of  Cases  Reported. 


Vll 


PAQB. 

MiUer,  Willis  V 852 

Miner  V.  Caples 803 

Mitchell    A    Lewis    Co.    v. 

Downing 448 

Moldenhauer,  Hislop  v 110 

Morehouse  v.  Collins 188 

Morrison  v.  McAtee 630 

Muir  V.  Jones 382 

Multnomah  County,  Lead- 
er v. 218 

N. 

National  Bank  v.  Cecil 68 

Nelson  v.  Blaisdell 607 

Nicolai  V.  Van  Fridagh-  .—  149 
Nichols  V.  Bouthern  Pacific 

Co —  123 

NobUtt  V.  Beebe 4 

Northern  Pacific  R.  B.  Co., 

Hammond  V 157 

0. 

Ogden,  Ramsey  v 847 

Oregon  A  California  R  R.  Co. 
V.  Lane  Co. — 886 

Oregon  Railway  db  Naviga- 
tion Co.,  Woodward  v 331 

Oregon  Short  Line  Ry.  Co., 
Conlon  V 499 

Oregon  Short  Line  Ry.  Co., 
Gibson  v.- 493 

Oregon  Short  Line  Ry.  Co. 
V.  Johnston... 94 


Parkhurst  v.  Capital  City  Ry. 
Co. 471 

Pennoyer,  Miller  ▼ 364 

Perkins,  DuBois  v 144 

Petrain  v.  Kieruan 455 

Portland,  King  Real  Estate 

Association  v. lfl9 

Portland,  Steel  v.-_ 176 

Portland  Trust  Co.  v.  Coulter-  131 

Powell,  Goodnough  v 525 

Price,  School  Land  District 

No.  70  V 295 


PAGI. 

Ramsey  v.  Ogden 347 

Randolph,  State  y. 74 

Rankin  v.  Malarkey 693 

Re  Estate  of  Houck  A  Meyer.    10 

Roach  V.  ('ity  of  Eugene 876 

Robinson,  Hoy  v 47 

Rowland  v.  Williams -  615 

S. 

Salem,  Savage  v 361 

Savage  v.  City  of  Salem 381 

School    District   No.    70   v. 

Price 295 

Seufert,  Coventon  v. 548 

Shaffer,  State  v. 555 

Shofner,  Johnston  v. 111 

Slemmous  v.  Thompson 215 

Smith  V.  Conrad — ^ 206 

Snell  V.Stone 327 

Southern  PacificCo.,Curriev,  400 
Southern  Pacific  Co.,  Nich- 
ols v.. . 123 

Southern  Pacific  Co.,  State  v.  424 

Sparlin  v.  Gotcher J86 

Spencer,  Ah  Hoy  v. 89 

Spencer,  Ladd  v. 193 

Spiiiman,  Fairview  Railroad 

Co.  v - _ 587 

State  V.  Baker 441 

State  V.  Byam _  668 

State  V.Dunn 562 

State,  Hill  V __.  446 

State  V.  iDgraham 634 

State  V.  Randolph 74 

State  V.Shaffer 555 

State  V.  Southern  Pacific  Co.  424 

State  V.  Weeks 3 

State  Insurance  Co.,  Hard- 
wick  V 290 

Steel,  Blaskowerv. loe 

Steel  v.  City  of  Portland—.  176 
Stone,  Suell  v 327 

T. 

Taylor,  Bernard  v. 416 

Thompson,  Blagen  v. 239 


vill 


Table  of  Cases  Reported. 


Thompson,  Hlemmons  v. 216 

Tolmle  V.  Watson 604 

Troy  Laundry  Co.  v.  Henry.  282 


Van  Fridagh,  Nicolal  v 149 

Velten  V.  Carmack 282 

w. 

Walt  V.  Wheeler  A  Wilson 

Co ^  297 

Watson,  Tolmle  v. 604 

Weeks,  State  v 3 

Wheeler  A  Wilson    Co., 
Wait  V 297 


PAOE. 

Whltaker,  Holmes  v 819 

Whltnejr   v.    Willamette 

Bridge  Ry.  Co 168 

Willamette  Bridge  Ry.  Co., 

Whitney  V. -  188 

Williams,  Rowland  v 616 

Willis  V.  Miller «  852 

Wilson,  McConnaaghy  v 661 

Wood  y.  Lost  Lake  Manuf  ao- 

turlngCo 20 

Woodward  v.  Oregon  Rail- 
way db  Navigation  Co 831 

z. 

Zumwalt  y.  Madden ...  186 


TABLE  OF  CASES  CITED. 


A. 


JBtnA  Ins.  Oo.  t.  Magnlre. 
J£intL  Ina.  Co.  y.  Shryer.. 


▲Ibrccht  y.  Foster  Lamber  Co. . 


.jn  111.  8i2_ 
.-85  Ind.  863.. 


Alexander  y.  Northwestern  Uulverslty- 

Al^r  y.  Thompfion 

Allen  y.  Glynn 


Allen  y.  Mining  Co 

Anderson  y.  Anderson^ 
▲nderson  y.  KnndBen.. 

Applegate  y.  Dowell 

Archer  y.  Salines  City.. 
Arnold  y.  Cost.. 


Arnold  y-  Crowder 

A8K)ciated  Jersey  Co.  y.  Daylsson.. 
Atkinson  y.  Allen.. 


Anerbach  y.  Bailroad  Co. 


..126  Ind.  818.. 

-.57  Ind.  476-_ 

.1  Allen,  468. 


..17  Colo.  888 

-.78  Ma  7X8 

..129  Ind.  574 

.-83  Minn.  172.. 

—17  Or.  299 

..98  Cal.  48.. 


PAQS. 

680 

688 

161 

—  147 

—  445 


.22  Am.  Deo.  806 

..81  lU.  56.. 


.29  N.J.  Law,  418. 
.29  Ind.  875. 


876 

161 

868 

.164,597 

185 

184 

.....  564 
884 


464 


» N.  Y.  281. 


,  828 


.128 


B. 


Bailey  y.  Strohecker. 
Baker  y.  E^Un.. 


Balcolm  y.  Craggln.. 
Baldock  y.  Atwood. 

Bank  y.  Cartiss 

Bank  y.  Spencer.. 


Bank  ot  Leadville  y.  Tucker., 

Barlow  y.  Lambert 

Bamett  y.  Dennison 

Barron  y.  Kennedy.. 


Beckwith  y.  Union  Bank.. 
Benjamin  y.  Covert.. 


Benninghoffy.  Insurance  Co.. 
Bholen  y.  Cleyeland. 

Biekell  T.Taylor 

Bilbo  y.  Allen 

Blair  y.  McLean- 


Black  y.  Apoolonio 

Blizzard  y.  Riley 

Booth  y.  Spuyten  Dnyyfl  Mill  Co.. 

Bowles  y.  Doole .... 

Bowers  y.  Smith. 
Boyd  y.  Frieze.—..- 
Breed  y.  Hill  house. 

Brioleyy.  Mann 

Bronson  y.  Coffin. 


^88  Ga.  260.. 
..11  Or.  834_ 
^Ji  Pick.  296. 


.21  Or.  79.. 
.18  Conn.  842.. 
.WN.Y.164. 
..8  Pac.  Rep.. 


..28  Ala.  709.. 
.145  U.  8. 136.. 

,.17CaU574 

.9N.  Y.  211.- 

.47  Wis.  875— 

.-98  N.  Y.  495- 

.-5  Mason,  174.. 


.218 

.601 

.    78 

810 

.  151 

.-178 

.219,461 

823 


.  466 
.  Ill 
.603 
,  830 


—56  How.  Prac  126. 

-4  Helsk,  81 

—95  Pa.  8t,  76 

—I  Mont.  842 

-88  Ind.  800.. 


-60  N.  Y.  437-. 
.11  Or  480.. 


Brooke  v.  Railway  Oo 16  Mloh.  882. 

Blown  y.  Oockrill 

Brown  y.  Commonwealth., 
Brown  V.  Foster.. 


.17  8.  W,  Rep.  101. 

-6  Gray,  556 .— . 

-7  Conn.  528 

.2  Cush.  857 

.108  Mass.  176 


-88  Ala.  45.. 
.76  Pa.  St  819. 


Brown  y.  Nortbcutt— . 
Browuell  y.  Winnie.. 
Bramett  y.  Weaver.. 


.113  Mass.  186.. 
.14  Or.  632. 


.2^ 
.508 
.  467 
.  166 
.402 
.  151 
.468 
.  248 
.402 
.875 
.  60 
.  60 
.  648 
.  258 
.  128 
.  851 
.448 


.828 


Boefaannan  ▼.  International  Bank 

Buehtel  y.  Evans 

Buckles  y.  a  St.  P.  &  M.  Railway  Ca. 
LT.  Biker 


..29  N.  Y.  400. 

-.2  Or.  170 

-78  IlL  600 

..21  Or.  816 


.4  John. 


^- 


65 

.  61 
.2K7 
.  78 
.  147 
.  882 
.420  . 


Table  op  Cases  Cited. 


Caley  v.  Ph11ad<»1phU  R.  R.  Oo.^ 

Campbell  v.  Cox 

Campbell  v.  Wheeler^ 

Card  V.  Miller 

Carl  T.  Ayer» 


..80  Pa.  St.  867.. 
-16  Vt.  658. 


PAOK. 
6S9 


68  Iowa,  588-. 

-1  Hun.  504— 
^83  N.  Y.  14.. 


Carlflon  v.  Oregon  Short  Line  Railway  Co. .21  Or.  462.. 

Carpeuter  t.  Manhattan  Life  Ins.  Co. 93  N.  Y.  632 

Carrten  t.  Norihern  Pacific  R.  R.  Ca 44  Minn,  154 

Carter  t.  Buchanan 8  Ga.  157 

Carter  t.  City  of  Portland 4  Or.  S3J» 

Case  T.  Noyes 1'^  Or.  »29  and  639.. 


Caufleld  v.  Clark 

Central  Turnpike  Co.  t.  Valentine — 
Central  Plank  Road  Co.  t.  Clemens. . 
Chattanooga  t.  Nashville  R.  R.  Co. — 
Cheeney  v.  L.  B  AU.  Ry.  Co- 


.17  Or.  474-, 
.10  Pick.  142.. 


Chesapeake  A  Ohio  R.  R.  Co.  t.  Millei. 
Childress  \.  Mayor.. 


...16  Mo.  309.. 

-.7  J.  B.  Lea,  661 

1  111.  670 

.19  W.  Va.  408.. 


.  8P0 
.  61 
.467 
.502 

801 

1:^0 

811 

183 

211,  fiOl 

850,  6i'0 

690 


.86  Tenn.  847 


67  III.  S98 


Cfaurchni  y.  G.  &  A.  R.  R.  Co — 

i.ltlaena  St.  Ry.  Co.  y,  Jones 84  Fed.  Kep.  679, 

Cincinnati  R.  R,  Co.  t.  Smith 29  Ohio  St.  291 

City  of  Brenham  v.  Brenbam  Water  Co — 67  Tex.  542 — 

Ctty  of  Newport  v.  Light  Ca 84  Ky.  167, 

City  of  Portland  y,  Kamm 10  Or.  883 

Clayton  v.  ElUs 60  Iowa,  696. 

Clem  T.  State 

Clemence  v.  City  of  Auburn., 

Ceidfelter  v.  Cox 

Cody  Y.  Cal.  R.  R.  Co 

Cohens  v.  Virginia 

Cole  Y.  Parker-. 


Callender  t.  Dinsmore 

Commonwealth  v.  Boston., 


Cemmon wealth  y.  Clue. 
Commonwealth  y.  Cook.. 


Commonwealth  v.  Railway  Co 

Con  Ion  Y.  Or.  Short  Line  Ky.  Co... 
Connera  y.  Wimon. 


Conter  v.  Farrington 

Corn  V.  Call 

Couffhtry  v.  Willamette  Bridge  Ry.  Co. 

Coulter  Y.  Portland  Trust  Co 

Crary  y.  Goodman 
Crawford  y.  Linn  Co. . 
Crawford  y.  Roberts — 
Orelgbton  y.  Vincent.. 
Crispin  y.  Hannayan., 


Oiirrie  v.  Southern  Pacifle  Co. 

Curtis  y.  La  Grande  Water  Co.  .—....^ 


Da  Costa  y.  Jonee..^.^.^  ^ — 

Dale  y.  Puryis 

Danbury  R.  R  Co.  y.  Wilson 

DanyiUe  R.  R.  Ca  y.  Commonwealth. 

Dayenport  v.  Kleinschmldt 

Davis  y.  Mayor 

Davis  y.  St  Louis  Ry.  Co.. 

Dawson  y.  Kittle 

Dawson  y.  Maria 


.-2  Cowper,  784 

..78  Cal.  118 

.-22  Conn.  486 

.-78  Pa.  St.  29 

.-6  Mont.  602 

.14N.  Y.606 


.  420 
.  468 


Dean  y.  Law  ham 

Dearborn  y.  Bowman. 
Dearie  y.  Hale.. 


63  Ark.  117-, 

.4  Hill.  107.. 
.16  Or.  856... 
-7  Or.  422., 


-3  Met.  165 


8  RUKS,  1. 

.6  Halstead. 


-129  U.  S.  124.. 


42.. 


Den  y.  Hardenbergh.. 
Dent  y.  West  Virginia.. 

Derby  y.  Uannin 

Des  Moines  Ry.  Co.  y.  City  of  Des  Moines.78  Iowa,  873... 
Detro  y.  SUte 4  Ind.  202.. 


16  How.  Prafl,  82. 


.66  Post.  106. 


Iieycr  v  Dcver  — _      _ _  

Dibbrill'v.  Georis;ia  ifome  InsT.  Cou 110  N.  C.  198-. 

Dicey.  McCauly 22  Or.  458 

plckerman  v.  Miner 43  Iowa.  508 


691 

884 

479 

478 

507,634 

824 

211 

246 

316 

602 

7 

82,86 

463 

480 

811 


584 
806 


Diyersy  y.  Kellogg.. 
Dixy.Ctobb 


.44  IlL  114... 
^  Mass.  607. 


61 

881 

.606 


Table  of  Cases  Cited. 


zi 


Dole  T.  Olmitead. 
Doraj  T.  I^nn 


KvMcii  V.  ^iiy  ot  I'ortlAnd.. 

Dowell  V.  GriBwold 

Bowell  y.  Webber.. 
DowB  Y.  Elkstrone-. 


Dnimmond  t.  8.  P.  R.  R.  Ca. 
Dundee  Mtg.  Ca  v.  Parrlsh. 


Dunn  T.  Unlvenity  of  Oregon 

Durham  t.  MonumenUl  S.  M.  Co.. 
Durham  t.  Shannon 


.80  in.  155.. 


-W  Ind  665. 


81  Kan.  768.. 


-18  or.  255.. 
»fi  Saw.  43. 
..2  8.  A  M. 


462.. 
,JS  Fed.  Kep.  19.. 


.23  Pac  Rep.  733. 
-MFed.  Rep. — 

.9  Or.  367 

-9  Or.  41 

.116  Ind.  403.. 


TAQIL, 

66 

6ft9 

—  4Stt 

ly? 

431 

1(W 

66 

129 

629 

—  45 
218 

—  313 


E. 


Ea^^  Woolen  Mills  Co.  t.  Montleth.. 

£aa  Hartford  y.  Bridce  Co, 

Ea»t  St  Lonifl  y.  Oas  Light  Co 

Eaion  y.  Or.  Ry.  A  Nay.  Co 

Kdgar  y.  Fowler. 


Eldred  y.  Malloy 


»20r.288 

-.10  How.  611 

..10  Reporter,  109. 

..22  Or.  497 

..8  East  225 


3  Colo.  821- 


EUiB  y.  Loul<yllle  A  NaahTllle  R.  R.  Co. 8  Baxt.  630.. 

Elwet  y.  Maw 8  Ea>t.  f  " 

Biy  y.  New  Mexico  R.  R.  Co.. 

Emmerson  y.  Babcock 

Erck  y.  Church 


Svansyille  Gas  Light  Co.  y.  State.. 

Ex  parte  Koehler 

Ex  paricT  Mclaughlin 

£z  parte  Spinney 


-.129  U.  8.  293.« 

66  Iowa,  267-« 

_87  Tenn.  580.. 

78  Ind.  219 

11  Saw.  37 

41  Cal.  216 

10  Nev.  323 


643 

479 

479 

!i8 

422 

421 

813 

338 


.  186 
3tM 
.  521 
.  368 
.  433 
.  556 
.    85 


Fairbanks  y.  Sarieeant.. 
Fairfax  y.  N.  Y.  A  C.  Ry.  Co.- 
Falris  V.Walker. 


Fslea  y.  Hemroenway. 
Farrar  y.  Stackpole — 

Farrell  y.  Mayor 

Feuner  y.  Evans-. 


Fentsiermacher  y.  State.. 
Fenion  y.  Scott-. 


Flfield  y.  R.  R.  Co- 

FlKhery.  Railrijad  Co 

Fi^ihery.  Provln-, 


-104  N.  Y.  108 

-40  Sup.  Ct.  r28... 
-1  Bailey  L.  510- 

..64  Me.  378 

.6  Me.  154-, 


..6  N.  Y.  Sup.  Ct.  672... 

..1  Term  Rep,  268. 

-19  Or.  50H 

..17  Or.  190 

..62  Me.  i 


22  Or.  M8-. 


Fiak  y.  Henarle 

Fitisimmons  y.  Southern  Express  Co.. 

Flelschner  y.  Kubll 

Fletcher  y.  Oliver 

Foster  v.  Blount 

Fox  y.  Territory 

Freeman  v,  Fogg 

French  v.  Pearce 

Preon  y.  Carriage  Co. 

Friedman  y.  SuUlyan-    ■  , 


.25  Mich.  847-. 
—15  Or.  89 

_40  Ga.  336 

-.20  Or.  828 

..33  Ark.  289.-. 
—18  Ala.  687-, 


-awash.  Ter. 297- 

.-82  Me.  406 

-8  Coun.  445 

-42  Ohio  St.  87 

.48  Ark.  213 


G. 


.608 

.  4u6 
.  334 
.  536 
.  334 
.  384 
.  lf.6 
.  483 

.  isd 

.  837 
.  319 
7 
.  319 
,  148 
.  65 
.341 
.  91 
.  85 
.  5»i 
.  350 
.  228 
.873 


Gale  y.  Kalamazoo.. 


Garretson  y.  Hays.. 
Gibbs  y.  Haoehetie. 

Glenn  y.  Savage 

Goddard  v.  Renner.. 
Geoletv.  Gore. 


Goldsmith  v.  GilUland.. 
Goode  y.  ElUott 


Gordon  y.  Deal- 


Gordon  y.  Spencer.. 


.23  Mich.  844., 
-70  Iowa,  19.. 


..51  N.  W.  Rep.  619-. 

.-14  Or.  677 

..67  Ind.  536 

.-81  Barb.  314-. 


-10  Saw.  610 

,.S  Term  Rep.  693.. 
-SJOr.  152- 


2  Blackf.  '287., 


Graniery.  La.  R.  R.  CO 8  South.  Rep.  614 — 

Grant  y.  Baker 12  Or.  322 

Grant  COu  v.  L»ke  Co 17  Or.  453 

Grantham  v.  Canaan 38  N.  H.  268 

Graves  y.  Mono  Lake  Mln.  Co. 27  Pac.  Rep.  665 


476 

212 

151 

72 

362 

7 

186 

4  JO 

595 

3il 

479 

1  ift) 

440 

817 

M 


xii 


Table  of  Cases  Cited. 


Green  t.  Shappud- 

Orifftn  ▼.  Colver 

Origgfl  T.  Stone — ... 
Gueat  T.  Insurance  Go.. 


.6  Allen,  680.. 


-16  N.  Y.  i«9-. 
-^l  N.  J.  Law,  619.« 
..66  Mich.  98 


PAOB. 

68 

248 

..  *236 
298 


Hadley  t.  Bazendale.. 
Hager  t.  Cleveland. 


Hamilton  t.  Hooper.. 


.9  Exo.  841.. 
..36  Md.  476.. 


Hamilton  t.  Nickerson 

Hamilton  Gas  LiRht  Co.  t.  Hamilton... 
Hamroergen  t.  Scbaermier.. 

Hammer  ▼.  Scboenfelder 

Hammond  t.  Busaey 

Handy  y.  Bmith. 


Hardwick  ▼.  State  Ins.  Go... 
Harlan  t.  Harlan 


.46  Iowa,  ol5 

.IS  Allen,  851 

..87  Fed.  Rep.  832.. 

„1  McCrary,  486 

..47  Wis.  465 

.67  L.  J.  Q.  B.  68.« 

-30  W.  Va.  196 

-20  Or.  647 

.-15  Pa.  507 

.86  Cal.  617 

-64  Ind.  256 


.248 

,  691 

.    61 

.825 

479 

.  402 

.  249 

248 

108 


Harmon  t.  R.  R.  Co 

Harrington  t.  Dollman 

Harris  v.  Howard 86  Vt  690.. 

Harris  t.  Thompson 9  Barb.  880- 

Harsbberger  v.  Alger 81  Gratt.  62.. 

Hartman  t.  Young 17  Or.  156.. 


579 

—  884 
161 

—  151 
111 


Haskins  t.  Warren.. 
Hasleton  t.  Jackson^ 
Hatch  y.  Codding 

Haven  t.  Emery 

Hawkesward's  Case.. 
Hawley  ▼.  Smith.. 


-115  Mass.  535.. 


.8  Barn.  A  Cress.  221. 


884 

10« 

.483,490,492 


423 
.  831 


Hawthorne  t.  East  Portland.. 

Heath  ▼.  Commonwealth 

Helm  ▼.  Gllroy. 


.1  Leach.  257.. 
..45  Ind.  188 


13  Or.  271. 


Hemingway  ▼.  Scales.. 
Henderson  t.  Morris.. 
Hewlett  ▼.  Schenck. 


Hester  ▼.  Schneider- 

HinchcllflTe  v.  KoonU 

Hindman  ▼.  O.  R.  A  N.  Co. 

Hobflon  ▼.  Stevenson 

Hoffhian  v.  North  Pao.  R.  R.  Co.. 

HoAnan  v.  Walton 

Hogan  T.  State.. 


— 1  Rob.  ( Va.)  785-. 

—20  Or.  617 

—42  Miss.  1 

..6  Or.  27 

—82  N.  G.  284 


.  665 

185 
.  108 
.  448 


-14  Or.  187- 

-121  Ind.  422 

-17  Or.  614 

-1  Tenn.  Cb.  203.. 


46  Minn.  58— 

—85  Mo.  618.. 


Hoftue  V.  City  of  Alblna-. 
Hollis  ▼.  Bums.. 


Home  of  the  Friendless  ▼.  Rouse 

Home  Stock  Ins.  Co.  v.  Sherwood» 
Hopkins  ▼.  Forrester- 


Horse  Ry.  Co.  T.  Interstate  Ry.  Co... 
Hoeherv.  Railroad  Co. 

Honse  ▼.  State.. 


Houston  Ry.  Co.  v.  Malloy 

Hudson  Telephone  Co.  t.  Jersey  City.. 

HufRnan  ▼.  McDaniel 

Huinnan  y.  State 

Humphrey  y.  Peguee.. 


Henderlock  y.  Dundee  Co.. 
Hnnsaker  y.  Wright.. 


Hunt  y.  Bay  State  Iron  Co.. 


Hunt  y.  Kansas  Bridge  Co.. 

Huntington  y.  Worthem 

Hurst  y.  Bumside.. 


Huse  Ice  Co.  y.  Helnie.. 

Hutton  y.  Warren 

Hyde  y.  Woods 


-80  Wis.  428 

-.•iO  Or.  182 

—100  Pa.  St.  209.. 


—  810 
..  Ill 

—  810 
.  811 
.403 
.  602 
.180 
.  161 
.  8 
.188 


120 
.  840 


.89  Conn.  351 

.24  Fed.  Rep.  807.. 


-60  Mo.  803.. 
-.16  Tex.  App.  26.. 

-64Tex.e07 

..49  N.  J.  L.  803 

-10r.2>9 

-.80  Ala.  582.. 


.591 
,  151 
.  474 
261 
.448 


.88  U.S.  244— 

.88  Ind.  141 

—80111.146 

—97  Mass.  283.. 


.2C»8 
.  8W 
.  101 
.  135 
.  840 


67 
.840 


-11  Kan.  412. 
-120  U.S.  97.- 
-12  Or.  520.. 


.  838 


..14  8.  W.  Rep.  756 

..lMee8.AW.466 

..2  Saw.  666 


.591 

341 

.  105 

.  254 


In  re  Lee  T6ng 
Ingram  y.  Belk 


Johnson  y.  Railway  Go.. 
Johnson  y.  Bute .^ 


.18  Fed.  I 
..2  Btrob. ! 


.258.. 


.    98 

.174 


J. 


.-48  Mtnn.  68.. 
.47  Ala.  10 


.106 
.568 


Table  of  Cases  Cited. 


ziii 


r.  RandAU.. 


jfit«:»  V.  State., 


Joidaa  Y.  Blown — 


.-1  Oowper,  87 

.14  Tex.  App.  85.. 
..71  Iowa,  m 


K. 


FAOB. 

—  420 

—  443 

aia 


Kahn  ▼.  Love. 


Kaw  Valley  Fair  Assoc,  t.  Miller.. 

Kearney  t.  Snodgrass — ; 

Kennedy  ▼.  Atwater 

Kent  V.  Walte.. 


Kezartee  ▼.  Marks 

Kilpatrlck  r.  Penrose  Ferry  Co — 

King  V.  Barlow 

KIngery  A  Berry 

King  ▼.  Bingham. 


KUng  y.  Raflway  Construction  Co. 

Knahtla  t.  Oregon  Short  Line  Ry.  Co... 

Kneeland  y.  Furlong 

KnowUon  y.  Johnson 


Krauae  v.  Prlndle.. 

Kumll  Y.  Southern  Faoific  Co.. 


-8  Or.  206 

.42  Kan.  20... 

.-12  Or.  311 

.77  Pa.  St.  84_ 
.10  Pick.  14l-« 
»16  Or.  629 


..49  Pa.  St.  118.. 
^2  Salk.  fi09 


.94  111.  578- 


-.19  Or.  &60-« 
..7  Mo.  App.  410.. 

_21  Or.  1H6 

-20  Wis.  437-.. 
.-37  Mich.  47.-. 
_8  Or.  158.. 


L  Or.  505.. 


99 

IfiO 
.819 
.  830 


568 

100, 154, 156,  ftM 

— 24 

204 

.  491 


..268,296.304 
151 


-287,501,536 

37tf 

334 

426 

435 


Laurence  t.  Orambllng.. 
Laurli&t  ▼.  Btratton 


Lee  Tong,  In  re.. 


Lehigh  Water  CO.'s  Appeal 

Lehmick  ▼.  St.  Paul  R.  R.  Co.. 
Leonard  v.  Leonard 


Leslie  y.  Walrath., 

Liggett  V.  Ladd 

Lightbody  v.  North  American  Ins.  Co.. 

Liveeey  y.  Omalia  Hotel  Co 

Loewenberg  y.  Rosenthal.. 


-18  8.  r.  120.. 


.-11  Fed.  Rep.  111. 
.18  Fed.  Rep.  258.. 


Lone  AnocTation  y.  Stonemetz. 

Long  y.  City  of  Duluth 

Long  y.  State.. 


-102  Pa.  St  to-. 
—19  Minn.  464. 
—7  Allen,  2«0-.. 

-45  Hun.  18 

-17  Or.  89 

—23  Wend.  18. 

—6  Neb.  60 

.18  Or.  178 


.29  Pa.  8t.« 
51  N.  W.  Rep.  918.. 


..11  Tex.  App.  881 


Loftiutter  y.  City  of  Aurora 126  Ind.  43i 


Louisiana  CoUon  Mfg.  Co.  y.  New  Orlean8-81  La.  Ann.  440 

Louisville  Gas  LighiCo.  y.  ati;ienaQaaCo..ll5  U.  S.  683 

Louisville  Ry.  Co.  v.  Sumner 106  Ind.  65 

Love  V.  Harvey 114  Mass.  82 

Love  v.  Morrill 19  Or.  545-. 


174 

-357,861 
98 

479 

261 

663 


160 
-81.40 
.  580 
.  692 
.oOL 
.  28 
.  479 
.  443 


.  386 


Love  y.  S.  N.  Mining  Co.. 

Loveridge  v.  Cooper 

Lowell  v.  Kier-. 


Lowringy.  Bourdlen. 


Luse  V.  Isthmus  Transit  Ry.  Co.. 
I^nch  y.  Cronan 


82  Cal. 


.8  Russ.  80.. 
.JO  Cal.  647— 
.2  Doug.  462.. 
.6  Or.  125-. 


..6  Gray,  581. 


M. 


.  342 

.  474 

.  2(>3 

421 

.270,273,296,804 


.  GOa 
IQi 

.  423 
544 

.  161 


Mailer  y.  Faleom  Mlnliig  00. 

Manter  y.  Churchill—— 

Mariner  v.  Coon ._ 


Marks  v.  Miller.. 
Marshall  v.  Williams.. 

Marx  v.  Goodriougb 

Mason  v.  Fearson 

Mason  v.  State 

Massins  v.  Amoa-. 


Matasebe  v.  Hogbes. 

Mateer  v.  Brown 

Mayea  v.  Rufltaers.. 


Meadow  Dam  Co.  y.  Gray. 
Mecomey  v.  Stanley- 
Meeker  y.  Meeker.. 
Meeker  v.  Wright- 


Meier  v.  Portland  Cable  Ry.  Co.. 
Melvin  v.  Proprietors.. 


..U  Ney.  209.. 
..127  Mass.  31. 
..16  Wis.  468... 

-21  Or.  317 

.21  Or.  268 

.-16  Or.  26 

..9  How.  248.- 
..42  Ala.  532.... 
-37  Wis.  645- 


.7  Or.  41,. 
.1  CaL  222,. 


-8  W.  Va.  384. 

.80  Me.  547 

..8  Cush.  87 

..16  Conn.  383-. 
-76  N.  Y.  273.. 

..16  Or.  600 

-5  Mete.  33.. 


Memphis  A  Charleston  R.  R.  Co.  v.  6aiDes..3  Tenn.  Ch.  601.. 

Merbury  v.  Cole 49  Md.  402 

Merritt  v.  Fortdiester ^71N.Y.809 


..164 

.-  62 

—  172 
-.  602 

—  575 

—  645 


.  204 
.  443 


197 
-.  55 
...  467 
...  154 
...  591 
...  62 
_  289 
-.  7 
...  183 
—  653 
.343 
-.  7 
-197 


XIV 


Table  of  Cases  Oited. 


Merrltt  ▼.  WillaM 

Memmore  v.  N.  Y.Shot  Co.. 

Mflban  ▼.  Sharp 

Hiller  y.  Brlgham 

Miller  V.  Perry.. 


Milwaukee  R.  R.  Co.  v.  Kellogg.. 
Miner  ▼.  Lonnan. 


Minor  ▼.  Mechanic'B  Bank. 

Mlnturn  r.  Larue 

Minouri  v.  Farrig 

Mitchell  ▼.  Campbell. 


Mobile  Ry.  Co.  ▼.  Gilmer.. 

Moffatt  ▼.  FlRhcr 

Moore  y.  Smith.. 


Moore  ▼.  Whitcher.. 

Morrla  ▼.  Jones 

Mones  T.  Jones- 


Mount  T.  Stokes.. 
Mulr  T.  Schenck-. 


Murdock  ▼.  Finney 

Mnrphy  t.  Ottenheimer.^ 
Murray  w.  Bteveni 


McBrlde  ▼.  N.P.R.S.O0.. 
McCay's  Appeal. 


McCnlsky  t.  Klosterman. 

McOrath  ▼.  Van  Wyck 

Mclntyre  ▼.  Kamm. 


McLanshlin,  Ex  parte.. 


McLeod  ▼.  Railway  Co.. 
Mc  Yean  y.  Boott 


^4  Keys,  906... 
-40N.Y.422-« 
-27N.Y.611.- 

..60Cal.616 

>.S8Iowa,»(».. 
-94  U.S.  472-^ 
..56  Mich.  212... 

_1  Pet.  64 

^23  How.  436.. 

..46  Mo.  188 

.-14  Or.  457 

.-80  Ala. 423. — 
..47  Iowa,  474.. 

..29  8.  C.  354 

..64N.H.690.. 


PAGB. 

42t 

...241 

—  47« 
647 

—  81« 

681 

111 

294 

471 


.  25S 
.463 

.109 


.-2  Bam.  A  Cress.  232 

..3  Nott  A  McCord,2&9... 

..4  Term  Rep.  661 

_8  Hill,  228 


.31  Mo.  189 

..84X11.89 

.110  Mas.  96. 


Mc. 


.19  Or.  64 

-87Pa.8t.126-. 
.20  Or.  108 

.8Sandf.751.. 


-12  Or.  358.. 
.41  Gal.  216.. 


.71  Iowa,  138. 
.46  Barb.  469.. 


N. 


109 

174 

109 

428 

608 


603 
.881 


.222 


.819 
.  164 
.  828 


161 
.  18 
.656 


.445 


61 


Nashville  R.  R.  Co.  r.  Wilson  Co.. 
National  Bank  ▼.  Kimball 


.89  Tenn.  097. 
.103  U.  &  782. 


New  Orleans  Oaa  Co.  v.  Louisiana  Light  >  215  u.  8  660 


Co. 


New  Orleans  ▼.  Lafayette  Ins.  Co 28  La.  Ann.  766.. 

New  Orleans  v.  New  Orleans  Sugar  Shed  1 35  La.  Ann  548. 

^_   12  Fed.  Rep.  808. 

44  La.  Aon. 


New  Orleans  R.  R.  Co.  ▼.  Crescent  City 
Ry.  Co. 


New  Orleans  St  Ry.  Co.  t.  City  of  New 
Orleans. 


New  Orleans  Water  Works  Co.  t.  Riven 115  U.  8.  674 

Now  York  A  H.  Riv.  Ry.  Oa  ▼.  Ketcham..27  Conn.  170 

Northcote  ▼.  Pulsford 44  L.  J.  C.  P.  217. 


.  841 
.529 


.474 
.844 


.844 


North  Pac.  Terminal  Co.  r.  Loewenbeig—ll  Or.  287. 

Northwestern  University  v.  People 18  Am.  Law  Reg.  N.  8.  866. 

Norrls'  Appeal 64  Pa.  St.  279 

Norwich  Gas  light  Co.  v.  Norwich  City )  25  Oonn.  no  .-^— . 


.478 

.478 
.474 
.  25 
.  875 


.468,537 


Oas  Co. 

Norwich  A  N.  Y.  Trans.  Co.  v. 
.  Ins.  Co..  . 


West! 


84  Conn.  670. 


.841 
.276 

.479 
.884 


O'Brien  v.  Fftspatrlck. 


O'Brien  v.  Home  Benefit  Society, 
'"fie  V.  Koemer.. 


Og1( 


OMSorman  v.  Richter. 


Oldtown  R.  R.  Ca  V.  Veasle.. 


Oregon  Ry.  A  Nav.  Co.  v.  Gates.. 


Or.  A  Wash.  Sav.  Bank  v.  Jordan. 
Osbam  v.  Bank  of  U.  8... 


Ottawa  Glass  Works  v.  MeOaleb. 


.48  Ark.  490 — 
.117  N.  Y.  810. 

..140  111.  17 

.81  Minn.  29— 

.89  Mo.  571 

..10  Or.  514 

.16  Or.  116.. 


428 
964 


.489 

.  692 


..9  Wheat  817. 
..81111.668 


.601 
.898 


,481 
,U9 


Psdflo  Railroad  Gases.. 
Psfs  T.  Fowler.. ,.,... 


.ner.'si-. 

...87  CaL  100. 


481 
186 


Table  of  Cases  Cited. 


XV 


Parker  t.  Pomeroy 

Parker  ▼.  Van  Stecnburg.. 

r-rka  T.  Parka 

Partridge  ▼.  Colby. 
Piisey  ▼■  Freeman- 
Pea  T.  Pea. 


.2  Wis.  84 

.68  Iowa,  174.. 


10  Md.  82S.. 


.19  Barb.  948.. 


Pence  v.  Armstrong 

People  ex  rel.  t.  Attornej-General. 

People  ex  rel.  ▼.  Falrchild 

People  ▼.  Demaretft 


People  ▼.  Eddy_. 

People  T.  Fadner 

People  T.  HaU 

People  T.  LiTlngntone.. 

People  ▼.  McK^reary 

People  ▼.  Smith 

People  ▼.  Vernon  - 


3  Smith.  L.  C.  M.. 

85  Ind.  387 

95Ind.a07 

22  Barb.  114.. 

8  Uan.3a4 

«7N.Y.3»4— 

48Cal.38l 

10  Abb.  462— 

60  N.Y.I  19-. 

79N.Y.283— 

»4Cal.4Sa.. 


888 


,  868 


.104N.Y.498 

-aftCal.49 


Peoplea  R.  R.  Co.  v.  Memphis  R.  R.  Co. 10  Wall.  52... 

Perry  ▼.  Pratt. 81  Oonn^484.. 


Personette  t.  Pryme.. 
Pettis  ▼.  Johnson. 


Phelan  t.  San  Francisco.. 
Philadelphia  ▼.  Miller... 
Phipp^i  T.  Rleley- 


Pbcenix  Ins.  Co.  y.  Spiers 

Pierce  T.  Emery 

Pill  ▼.  KllUngsworth 

Pltcsbiira:  R.  K.  Co.  T.  Biggar... 
Portland  ▼.  Kamm 


Powell  T.  D.  8.  &  G.  R.  R.  Co. . 
Powell  V.  ELolman. 

Price  ▼.  Brayton 

Price  y.  Inhabitants  of  Plalnfield. 

Proprietors  v.  Chaplin « 

Panel  ▼.  Deal 

Putnam  y.  ttailroad  Co.. 


84N.J.Eq.26.. 

-.66  Ind.  189 

.-20(^1.39 

..49  Pa.  St.  440... 

_l5  0r.97 

-.87Ky.a97 

.-83M.H.484 

..20  Or.  482 

..84  Pa.  51, 466 

.-10  Or.  883 

-.14  Or.  22.. 
.60  Ark. 85 

19  Iowa,  309... 

40  N.  J.  L.  608.. 

6Cu8h.60 

.16  Or.  299.. 


18 

-    18 

.-    18 

.841 


666 

176 

...490,492 


841 
.  668 
.811 
478 

.-2n,29« 

547 

884 

184 

894 

601 

679 

888 

.155,594 

6S9 

.  289 


136 

491 

888 

184 

590 


16  Wall.  386.. 


170 


Qninn  t.  Donoyan. 


_88I11.1M.. 


R. 


.684 


Railroad  Ca  ▼.  Doane 

Railroad  Ca  y.  Gaines — 
Railroad  Co.  ▼.  Henry — 
Railroad  Co.  ▼.  Johnson. 

Railroad  Co.  y.  Pugh 

Railroad  Tax  Cases.. 


..106  Ind.  92-. 


Railroad  Co.  y.  Van  Horn-. 
Railway  Co.  y.  Dean. 


Railway  Co.  y.  Gilmer 

Railway  Co.  y.  Railway  Co.. 

Railway  Co.  v.  Sumner 

Randle  y.  Pacific  R.  R.  Co.  _ 

Ray  y.  Northrop 

Re  St.  Helens  MiU  Co 

Reed  y.  State. 


Remdollar  y.  Flickinger.. 

Rex  V.  Barlow 

Rhodes  y.  McGarry 

Rhodes  y.  Smethnrst 

Rice  y.  Gist.. 


Riddle  V.  Miller 

Richards  y.  Sperry 

•"     1  y.  Fuller 

t  V,  Robinson 

Roberts y.  Railway  Co.. 

Robertson  y.  BuUfon 

Robinson  y.  Gould 

Robinson  y.  Jones 

RohrT.  Baker 

I  y.  Gonld- 


—97  U.  8  697« 
79  ni.  290 


-108  IlL  11.. 
-85  Ind.  279-. 


844 


13  Fed.  Rep.  766.. 


...  18  111.  269 


.48  Ark.  530.. 
-.85  111.  422-_ 
-.79  Ala.  465.. 
-.106  Ind.  56.. 
—65  Mo.  325.. 
—55  Wi^.  399-. 
— 8Law.8S-. 
—28  Ind.  897.. 
-.69  Md.  469.. 
-2  8alk.  609-. 


.  261 
.897 
.  261 
.  894 
.258 
.  127 
2i8 
478 
.  268 


884 

811 
548 


-19  Or.  222 

..4Mees.AW.41... 
.-lStrob.(8.C.)84. 

-19  Or.  468 

..7  Wis.  219.. 


..5(  Ala.  146 

.66  Iowa.  500.. 
.128  N.  Y.  465.. 
-9  Barb.  64 .. 


-.  564 

-.  166 
-.  20i 
,-601 
-.  108 
-.  421 
..601 
-.      8 

—  624 

—  897 
-.  256 


-11  Cush.  66.. 


.14  Fla.  256.. 


.13  Or.  880- 
.-6  Me.  212.. 


Roth  y.  North  Fae.  Lumber  Co 18  Or.  218.. 

Bowe  y.  Stevens 53  N.  Y.  621. 

Radd  y.  Dayli 8  Hill,  287— 


.  256 
.  62 
.  19 
.  72 
.  849 
.  106 
.  147 
.  466 


XVI 


Table  of  Cases  Cited. 


Bngb  ▼.  Ottenhelmer— 
Bun?  ▼.  Schoenberger.. 
RunellT.  Bicliardi 


-6  Or.  284 

.26  Am.  Dec  «5.. 


.10  Me.  429. 


FAOE. 

2H7 

622 


,8S7 


& 


Baef naw  0«8  Light  Co  T.  S&ginav.. 
Saint  Helens  Mm  Go. - 


.28  Fed.  Rep.  586. 


St.  Lukeg  T.  Saint  Leonards.. 
Bawtelle  ▼.  Drew.. 


Bcheffler  t.  Minneapolis  Ry.  Go 

Bctineer  ▼.  Lemp 

Schneider  ▼.  Sears... 


Bettlemeier  t.  Newsome 

Sexton  ▼.  North  Bridge  Water  Co.. 

Shannon  y.  Frost 

Sharpley  y.  L.  &  E.  By.  Co 

Shaw  y.  Spencer 

Simmons  y.  Winters 

Singer  y.  Maryland 

Smith  y.  Beckman.. 
Smith  y.  Coe— 


.JtSaw.  flS 

.2  Austr.  886,890.. 

.122  Mass.  229 

.82  Minn.  618 

.17  Mo.  141 

.18  Or.  76 

.10  Or.  446_. 


.116  Mass.  200.. 


.8  B.  Monroe,  258.. 
„2Ch.  Dly  668 


Snow  y.  Railroad  Co.. 


Snyder  y.  Railway  Co.— . 


.100  Mass.  896.. 
-21  Or.  44 

-72  Md.  465 

.4  Taunt,  474.. 
.65  N.  Y.  678-. 

.65  Me.  350 

.85  Wis.  60.. 


Soothbridffe  Say.  Bank  y.  SteyensToolCo..l80  Mass.  647.. 
Spain  y.  Hamilton.. 


Speer  y.  Crawter. 
Spinney,  Ex  parte. 


-1  Wall.  264« 


Spring  Co.  y.  Knowlton 

Stacy  y.  Foss 

Stacey  y.  Vermont  Central  B.  B.  Co.. 
SUrin  y.  New  York.. 
Starr  y.  Hamilton 


State  y.  Berdetta.„    

State  y.  Board  of  Examiners...  . 

SUte  y.  Botkin 

State  y.  Clark. 


.115  U.  S.  257- 


.Deady,  279.. 
-78Ind.  185. 


SUte  y.  Olemments.. 
SUte  y.  Churchill.. 
State  y.  DeBar.. 


.82  Minn.  824.. 

„71  Iowa.  87 

.25  N.  J.  L.  64.. 


SUte  y.  Dent — 

Sute  y.  Douglas  Co.  Road  Co.  _ 
SUte  y.  Gas  Light  A  Coke  Co. .. 
hUte  y.  Goetse.. 


SUte  ex  rel.  y.  Green. 


15  Or.  288.. 

.48  Ark.  446 

.68  Mo.  895 

-25  W.  Va.  1 

-10  Or.  199 

.18  Ohio  St.  298. 

.22  Wis.  865 

.U2Ind.462 


SUte  y.  Hannihal  A  St.  Joe  R.  R.  Co. 76  Mo.  208.. 

Sute  y.  Holman 8  McCord,*806.. 

SUte  y.  Kilgore 70  Mo.  858.. 

State  y.Lantz 

8UU  y.  Mayor 

SUte  y.  McKinnon.. 
SUte  y.  Noyes... 


State  y.  Or.  A  CaL  B.  R.  Co. . 

SUte  y.  Pennoyer 

SUte  y.  Ries.. 


.28  Kan.  728.. 
.88N.J.L.S7.. 

.8  Or.  485 

.47  Me.  180 


.480 

.648 

.  251 

823 


.586 


684 


.462 
363 


.261 


.591 
.692 
.  668 


82 
.  428 
.  467 
.  261 
.  261 
.834 


271 
.  86 
.423 

483 
.  184 
.481 

288 
.888 
.  83 
.  92 
91 
.  819 
.692 


91 
86 

— 19,174 

475 

91 

86 

344 


91 
.658 


445 

91 

.468,685 


SUte  y.  Scbmail 

SUte  y.  SUte  Board 

SUte  y.  Tom.. 


State  B.  R.  Co.  y.  Committee.. 
SUte  Railroad  Tax  Cases  — 

Stephens  y.  People 

Steyens  y .  O.  A  8.  R.  R.  Co. . 

Stillroany.  Flenniken 

Stone  y.  Or.  City  Mfg.  Co. .. 

Strong  y.  Bamhart 

Stuarrs  Case.. 


.2  Or.  255.. 
.66N.H.118.. 
.88  Minn.  871.. 
.25  Minn.  870. 
.82  Minn.  821.. 

-8  Or.  177 

.87  N.  J.  L.  288. 

.92  U.S.  617 

.19N.Y.649 

-18N.Y.422-. 


82 
19 
86 
.  385 
670 


.486 

.    91 
.529 


.68  Iowa,  450.. 
-4  Or.  55.. 


.657 
466 


.834 


.6  Or.  102.. 


Stuart  y.  Palmer.. 
Stuart  y.  Simpson. 


Stnbbs  y.  Clarinda  College  Springs  Co.. 

Sulliyan  y.  India  Mfg.  Co 

SuUiyan  y.  O.  R.  A  N.  Co 

Suporyisors  y.  United  SUtes 

Swan  y.  Llyerpool  Ins.  Co. 

Swan  y.  Middlesex.. 


-28  Gratt.967 

-74  N.  Y.  190 

-1  Went.  876. 
.65  Iowa,  518.. 
.118  Mass.  899 

.12  Or.  892 

.4  Wall.  446.. 


Swartwout  y.  Hamilton. 

Swegle  y.  Belle 

Swift  y.  Mulkey 

Swift  T.  Mulkey 


.62  Miss. 704. 
.101  Mass.  177. 
-1  Wall.  264— 

.20  Or.  828 

.17  Or.  582 

..14  0r.CS 


105 
170 
.  8 
.  894 
466 
.  161 
.  497 
.  101 
.201 
.680 


261 

.622 

674 


.468,{>,:7 


-810,521 


Table  of  Cases  Cited.  xvu 

PAOI. 

awtoher*!  Owe a6Gratt.V70 M 

ayxMuse  Water  Oo.T.Cit7  of  ByracuBO lie  N,  Y.W7 475»479 

T. 

Tappenden  t.  Randall       .  ..  . 2  Bos.  A  Pal.  487—.^  _......»._  4StS 

TaBr.  Railroad  Co 118  Maw.  646 261 

Taylor  t.  Bovrera 1  Q  B.  DIv.  291 42B 

Tfeal  T.  Hinchman 69  Ini.  883 M2 

Thayer  T.  DanlelB 113  Mabs.  129 606 

Thomas  ▼.  Davis 7C  Mo.  72 8M 

Thomai  ▼.  Hot  Springs 84  Ark.  G53 93 

Thompson  ▼.  N.  Y.  Life  Ins.  Co 21  Or.  4fl6 463, 6» 

Tbompron  v.  Roos 15  Md.  2fi8 186 

Thorpe  ▼.  Rnlland  B.  R.  Co. 27  Vt.  160 82 

Tier  T.  Lampson 35  Vt  179 — — 381 

TigheT.  Pope 2:^  N.  Y.  181 810 

Toledo  Ry.  Co.  ▼.  Shnckman 60  Ind.  42 684 

ToUman  v.  Casey 15  Or.  88 660 

Trabant  t.  Rummell 14  Or.  17 16 

lYogden  V.  Commonwealth 31  Grait  870 448 

Troy  Ry.  Co.  ▼.  Newton 8  Gray,  666 690 

Tmsiees  v.  Hoboken 88  N.  J.  L.  18 184 

Tucker  y.  Railroad  Co. 118  Mass.  646 861 

U. 

Union  Bank  t.  Sergeant 68  BarU.  422       .     ■„,. , 174 

United  biateev.  Perex 9  Wheat.  681 667 

Utlca  Ins.  Co.  v.  Kip 8  Cow.  20 483 


VsnbnskirV  t.  Hartford  Ins.  Co 14  Oonn.  141 602 

Vance  v.  Wood 22  Or.  77 624 

Van  Slyck  t.  Mills 84  Iowa,  875 684 

w. 

Wake  ▼.  Congers 2  Cox,  860 271 

Wakcman  v.  Wheeler  A  Wilson  Co 101  N  Y.  209 254 

Walker  V.  Commonweallb 1  Leigh,  674 444 

Walker  V.  Railmad  Ca 15  Mo.  A  pp.  838 128 

Walker  ▼.  Sherman 11  Met.  172 60 

Wallace  V.  Balsley 22  Or.  674 810 

Walton  V.  Perkins 10  S.  W.  Rep.  421 186 

Wardwell  ▼  Ualght 2  Barb.  619 881 

Warner  v.  Myers 4  Or.  75 219 

Washburn  t.  Allen 77  Me.  844 402 

Wsshbum  t.  Ballen 68  Mo.  164 860 

Washington  Bridge  Co.  v.  Stewart 8  How.  413 186 

Washington  Unlvenity  ▼.  Rouse 75  U.  S.  444 848 

Watson  ▼.  Gregg 86  Am.  Dec.  176 . 629 

Watson  T.  Jones 13  Wall.  679 

Watterson  v.  Railway  Co 74  Pa.  St.  208 208 

Welch  ▼.  Or.  Ry.  A  Nay.  Co 10  Or.  253 » 

Well*  ▼.  Apt  legate 12  Or.  209 101,220 

Wells  V.  Bain 75  Pa.  8t  47 

Wells.  Fargo  A  Co.  ▼.  Or.  Ry.  A  Nav.  Co.-8  Saw.  600 438 

West  T.  BancToft 82  Vt  871 384 

Wfr't  Hartford  ▼.  Baptist  Church 35  Conn.  120 228 

Whalen  ▼.  Railroad  Ca 16  111.  App.  328 106 

Wbeaton  t.  Newcombe 16  Jones  A  Spencer,  215 469 

White  ▼.  hrownell 2  Daly.  829 

White  T.  Franklin  Bank 22  Pick.  18i 428 

White  T.  Goodrich  Trans.  Co. 46  Wis.  498 99 

White  Deer  Co.  t.  Sassman 67  Pa.  St  415 961 

WIsgleswurth  t  Dalllson 1  Smith  L.  Csa.  904 894 

WflkPS  ▼.  Cornelius 21  Or.  345 116 

Wilson  T.  Bookman 71  Md.546 880 

Wilson  ▼.  Railway  Co. 9  Th.  App.  279 20 

Wilson  T.  ShlTeley 10  Or. 278. 176 

Winders.  Caldwell 14  How. 434 166 

Wlnebrener  ▼.  Johnson 7Abb.Prao.  (N.S.)906 174 

XXIIL  Ob.— il. 


;xviii  Table  op  Cases  Cited. 


Wood  ▼.  Partrldite 11  Maw.  488-. 


Woodcock  ▼.  Bennett 1  Cow.  711 174 

Wood  worth  v.  Stale 28  Ohio  St.  196 91 

Wormlngton  v.  Pierce 22  Or.  606 440 

Wright  V.  Nacle -,-101  U.  8.  796 479 

Y. 

Yeit  ▼.  Oonrqy 93  Ind.467 ! tf7,2ll 

z. 

aMMifJUe  V.  Biehaids -^  .^.^ — 5  Ohio  St.  580 ^^ .^ 841 


OCTOBEE  TERM,  1892 


CASES  AS6UED  AND  DETERMINED 


ni  TBB 


SUPEEME  COTJET 


ORBGON. 


23       4 
f46    699 


OCTOBER  TERM.  1899.  ''*^  ^ 


[Decided  at  October  term,  1882.] 

♦STATE  V.  MIKE  WEEKS  et  aIm 

VKBDirr — TTwcBBTAiWTT— Amendment. — A  verdict  in  a  caae  where  two 
defendants  are  jointly  proBecnted  that  reads,  "We  the  jury  find  the 
defendant  guilty  as  charged/'  is  Toid  for  nnoertainty;  and  such  a 
verdict  cannot  be  amended  to  show  that  it  was  intended  to  convict 
both  defendants. 

Jackson  County.    Defendants  appeaL    Reversed. 

Waldo,  J. — On  the  trial  of  two  defendants  for  lar- 
ceny, a  verdict  which  reads, .  "We,  the  jury  empanneled 
to  try  the  above  case,  find  the  defendant  guilty  as  charged 
in  the  indictnoent,"  is  void  for  uncertainty.  Such  a  ver- 
dict cannot  be  amended  on  the  affidavits  of  the  jurors 
showing  that  they  intended  to  convict  both  defendants: 
Bicharda  v.  Sperry,  7  Wis.  219.  Judgment  reversed  and 
new  trial  ordered:  Com  v.  (Ml,  21  Pick.  514;  Stuart's 
Case,  28  Gratt.  967;  Eogan  v.  State,  80  Wis.  428. 


•Not  heretofore  officially  reported. 
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Argument  of  oounseU 
[Decided  at  October  term,  1882.] 

♦C.  W.  NOBLITT  V.  CHARLOTTE  BEEBE. 

Real  Pbopertt — Husband  and  Wife— Estates  by  Entibety. — In  Oregon 
a  conveyance  to  a  husband  and  wifie  creates  an  estate  by  entirety. 

Clackamas  County.     Defendant  appeals.    Affirmed. 

Suit  by  C.  W.  Noblitt  against  Charlotte  Beebe  to  quiet 
title.  A  demurrer  to  the  complaint  was  overruled,  the 
title  was  quieted  by  decree,  and  defendant  appeals. 

The  facts  are  that  in  1866  Adams  and  his  wife  con- 
veyed the  premises  to  Austin  S.  Beebe  and  Susan,  his 
wife;  that  in  1868  Susan  Beebe  died  intestate,  leaving  two 
children,  Willis  and  Charlotte;  that  in  1875  Willis  died 
unmarried  and  intestate,  and  in  1877  Austin  S.  Beebe 
died  intestate,  leaving  surviving  him  the  said  Charlotte. 
Thereafter  an  administrator  was  appointed  for  the  estate 
of  Austin  S.  Beebe,  and  this  administrator  sold  to  the 
respondent  Noblitt  whatever  right  said  Austin  S.  Beebe 
had  in  the  disputed  premises.  Noblitt  claims  that  Beebe 
and  wife  had  an  estate  by  entirety;  that  on  the  death  of 
Susan  Beebe  her  husband  became  the  owner  of  the  entire 
estate,  and  that  plaintiff  bought  all  this  estate  from  the 
administrator,  while  Charlotte  Beebe  claims  that  she  is 
the  sole  heir  of  her  mother,  and  as  such  is  the  owner  of 
an  undivided  half  interest  in  the  land,  as  the  deed  to 
Beebe  and  wife  created  a  tenancy  in  common. 

Johnson^  McOoton  <&  Macrum^  and  Northup  &  Gilbert,  for 
Appellant  Beebe. 

The  ancient  rule  of  the  common  law  is  foreign  to  the 
spirit  of  our  statutes,  and  is  abolished  by  the  statute 
abolishing  joint  tenancy.  All  our  statutes  concerning 
the  conveyance  of  land,  and  protecting  the  property 
rights  of  a  married  woman  and  giving  her  a  share  of  his 
property  in  case  of  divorce,  show  that  a  conveyance  to 
husband  and  wife  is  a  conveyance  to  two  persons  so  far 
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as  property  rights  are  concerned,  and  such  has  been  the 
construction  put  upon  similar  statutes  by  the  courts  of 
other  states:  Sergeant  v.  Steiriberger,  2  Ohio,  305;  Wilson 
V.  Fleming,  13  Ohio,  68;  Whittlesey  v.  Fuller,  11  Conn.  340; 
Hoffman  v.  Stigers,  28  Iowa,  802;  Meeker  v.  Wright,  76  N. 
Y.  262;  Walthall  v.  Goree,  36  Ala.  728;  Cooper  v.  Cooper, 
76  111.  57;  Clark  v.  Clark,  56  N.  H.  105. 

To  hold  that  the  estate  by  entireties  still  exists  is  to 
encounter  endless  difficulties  and  contradictions,  for  there 
is  no  uniformity  concerning  the  nature  and  incidents  of 
this  estate  in  those  states  where  it  is  upheld,  if  it  shall 
be  held  that  the  husband  cannot  convey  his  interest  in 
land  granted  to  him  and  his  wife,  his  property  will  be 
tied  up  in  a  manner  wholly  foreign  to  the  policy  of  our 
laws,  which  provide  for  the  free  alienation  of  property; 
if  it  is  held  that  he  can  convey  his  life  estate  and  the 
possession  of  the  land  during  his  lifetime,  the  estate  of 
the  wife  is  reduced  to  a  mere  contingency;  if  it  is  held 
that  neither  interest  can  be  sold  on  execution,  the  door  is 
at  once  opened  to  gross  frauds;  and  if  it  is  held  that  the 
interest  of  the  husband  alone  may  be  sold  on  execution, 
then  no  fair  price  can  be  obtained,  for  the  purchaser  can- 
not tell  whether  he  is  buying  the  whole  fee  or  only  the 
husband's  life  estate.  But  when  we  come  to  the  appli- 
cation of  the  divorce  laws  to  the  doctrine  of  entirety,  the 
objections  are  insuperable.  This  estate  grew  up  at  a  time 
when  there  were  no  divorces  and  no  occasion  existed  to 
divide  real  estate  between  husband  and  wife.  Our  divorce 
law  provides  for  the  partition  of  the  real  estate  owned  by 
the  party  in  fault,  but  how  is  a  court  to  divide  this  inalien- 
able, inseverable,  and  insoluble  estate?  Equity  would  be 
wholly  jKJwerless  to  grant  relief.  In  view  of  the  many 
incongruities  and  absurdities  of  this  obsolete  estate,  and 
the  fact  that  the  reasons  for  its  existence  have  long  since 
passed  away,  and  that  in  its  essential  features  it  is  wholly 
foreign  to  the  policy  of  our  legislation,  our  courts  would 
be  justified  in  declaring  that  estates  by  entirety  do  not 
obtain  in  Oregon.    But  when  in  addition  we  find  a  series 
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of  statutes  inconsistent  with  and  evincing  a  purpose  to 
abrogate  the  estate,  there  is  no  room  to  doubt  that  this 
antiquated  feature  of  the  conmion  law  is  gone. 

EastJiam  £  McBride^  for  Respondent  Noblitt. 

At  common  law  a  deed  to  husband  and  wife  was 
treated  as  a  deed  to  one  person ;  they  took  by  entireties, 
and  neither  could  alien  or  encumber  without  the  consent 
of  the  other,  and  upon  the  death  of  one  the  whole  estate 
devolved  upon  the  other  by  right  of  survivorship  to  the 
exclusion  of  the  heirs  of  the  deceased:  I  WaslU).  Real 
Prop.  332,  642,  644. 

This  case  is  to  be  decided  on  the  statutes  in  force  in 
1866  without  reference  to  subsequent  acts.  The  only 
provision  then  in  force  was  article  XV.,  section  5,  of  the 
state  constitution,  which  relates  only  to  property  acquired 
by  gift,  divise,  or  inheritanca  The  property  in  question 
was  obtained  by  grant,  a  tenure  not  included  in  this  pro 
tecting  provision.  The  estate  by  entireties  is  a  beneficial 
one  to  the  wife,  and  one  that  seems  well  adapted  to  that 
equality  that  should  subsist  in  the  marriage  relation ;  it 
enables  the  wife  to  protect  herself  from  the  consequences 
of  prodigality  and  mismanagement  by  the  husband,  to 
provide  a  home  for  herself  and  a  means  of  subsistence 
for  her  family,  and  so  far  accords  with  the  most  enlight- 
ened ideas  of  justice  and  equality,  that  there  is  no  call  for 
judicial  legislation  to  destroy  it.  The  decisions  from 
Ohio  and  Iowa  are  founded  on  statutory  provisions  that 
did  not  exist  in  this  state  in  1866 ;  while  in  Connecticut 
the  cases  are  based  on  the  fact  that  in  practice  these 
estates  had  long  been  treated  as  tenancies  in  common. 
The  adjudicated  cases  are  overwhelmingly  in  favor  of 
the  common-law  estate:  Oeolet  v.  Oore,  81  Barb.  316; 
Jackson  v.  Stevens,  16  Johns.  114;  Torrey  v.  Torrey,  14 
N.  Y.  434;  Wright  v.  Sadler,  20  N.  Y.  323;  FisJterr.  Provin, 
25  Mich.  347;  Ketchum  v.  Walworth,  5  Wis.  95;  Thornton 
V.  Thornton,  3  Rand.  179;  Davis  v.  Clark,  26  Ind.  424; 
Chandler  v.  Cheney,  37  Ind.  391;   Webster  v.   Vandeventer, 
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6  Gray,  428;  Bronson  v.  Hull,  16  Vt  809;  Gamer  v.  Jones, 
52  Mo.  68. 

Waldo,  J.— In  1866  Adams  conveyed  a  tract  of  land 
in  Clackamas  County  to  Austin  Beebe  and  Susan  Beebe, 
husband  and  wife,  in  fee;  Tteld,  that  A.  B.  and  S.  B. 
took  an  estate  in  entirety:  Fisher  v.  Provin,  25  Mich. 
347;  Den  v.  Hanrdenberg,  5  Hals.  42;  18  Am.  Dec.  271; 
Merbury  v.  Cole,  49  Md.  402;  Meeker  v.  Wright,  76  N.  Y. 
273;  I  Bish.  Mar.  Worn.  §  615;  Geolet  v.  Gore,  81  Barb. 
314;  Hemingway  Y.  Scales,  42  Miss.  1;  S.  C.  97  Am.  Dec.  425. 


28       7 
[Decided  at  October  term,  1886.]  t*^  '^^j 

•W.  H.  BROWN  V.  DESCHUTTBS  BRn)GE  CO. 

1.  Changs  of  Venttb— Code,  {  45.— -  Subdivision  1  of  section  45,  HilPs 

Code,  providing  for  a  change  of  venue  when  the  action  has  not  been 
brought  in  the  proper  county,  does  not  apply  to  transitory  actions, 
since  in  such  actions  any  county  where  service  of  summons  may  be  had 
is  a  proper  county.  • 

2.  TRAHsrroBY    Actions— Jurisdictiow-- Code,  f   62.— In   all    transitory 

actions  service  upon  the  defendant  within  the  county  where  the  action 
is  brought  is  essential  to  the  jurisdiction ;  service  in  any  other  county 
18  a  nulity,  but  a  voluntary  appearance  is  equivalent  to  personal  service. 

Crook  County.     Defendant  appeals.     Affirmed. 

Fecheimer  d  Ach,  for  Appellant 

Spriggs  ds  RicTiardson,  for  Respondent. 

Per  Curiam. — The  defendant  is  a  corporation  with 
its  principal  office  at  Albany,  in  Linn  County.  The 
resx)ondent  brought  an  action  against  it  in  the  circuit 
court  of  Crook  County,  and  the  summons  was  served 
by  delivering  a  copy  thereof  to  the  secretary  of  the 
appellant  in  Linn  County.  The  appellant  appeared  and 
answered,  and  afterwards  moved  to  change  the  venue  to 
Linn  County,  on  the  ground  that  the  action  had  been 


*Not  heretofore  officially  reported. 
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commenced  in  the  wrong  county.  This  motion  was 
denied,  and  upon  a  trial  judgment  went  for  the  plaintiff. 
From  that  judgment  defendant  appeals,  alleging  as  error 
the  denial  of  its  motion  to  change  venue. 

The  action  being  for  damages  was  transitory,  and 
might  be  brought  within  any  county  within  the  state 
where  the  defendant  resided  or  might  be  found  at  the 
commencement  thereof.  Subdivision  1  of  section  44, 
Civil  Code  (Hill's  Code,  §  45),  provides  that  the  court  or 
judge  thereof  may  change  the  place  of  trial  when  it 
appears  that  the  action  has  not  been  brought  in  the 
proper  county.  But  this  provision,  we  apprehend,  does 
not  apply  to  transitory  actions.  In  such  case  it  cannot 
be  said  that  the  action  has  been  brought  in  the  wrong 
county  since  it  may  be  brought  in  any  county  where 
service  of  summons  may  be  had. 

But  in  all  such  cases  it  is  essential  to  the  jurisdiction 
of  the  court  that  service  upon  the  defendants,  or  some  of 
them,  be  had  in  the  county  where  the  action  is  brought; 
otherwise  the  court  will  be  without  authority  to  render 
a  valid  judgment  In  this  case  the  service  upon  the 
defendant  in  Linn  County  was  a  nullity.  But  it  volun- 
tarily appeared  and  filed  an  answer  and  contested  the 
case  to  the  end.  Such  an  appearance  was  equivalent  to 
a  personal  service:    Civil  Code,  §  61  (Hill's  Code,  §  62 ). 

There  was  no  error,  and  the  judgment  must  be  affirmed. 


[Decided  at  March  term,  1886.] 

♦A.  R.  KNOLL  V.  H.  H.  KlESSLING  et  al. 

HUBBAUD    AND    WiFE— LIABILITY    OP    WiFE    ON     MOBTOAOE    CoTENANTB. — 

The  wife^s  covenants,  where  she  binds  her  property  as  security  for  her 
husband^s  debts,  should  not  be  construed  to  create  a  personal  liability 
beyond  the.  property  mortgaged,  unless  she  is  a  party  to  the  contract  of 
indebtedness. 


*  Not  heretofore  offlciaUy  reported. 
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Multnomah  County.  Defendants  appeal.  Decree 
modified. 

Suit  by  A.  R  Knoll  to  foreclose  a  mortgage  on  lot  1, 
block  155,  East  Portland,  by  H.  H.  Kiessling  and  Emeline 
W. , his  wife,  to  Hobart,  Wood  &  Co.,  and  by  them  assigned 
to  plaintiff.  The  complaint  alleges  the  partnership  of 
Hobart,  Wood  &  Co. ,  the  marital  relation  of  defendants, 
the  execution  and  delivery  of  a  promissory  note  by  the 
husband,  H.  H.  Kiessling,  and  the  execution  and  delivery 
by  both  husband  and  wife  of  a  mortgage  on  her  property 
to  secure  this  note.  The  mortgage  was  in  the  usual 
form,  and  contained  this  covenant:  ''And  the  said  H.  H. 
Kiessliog  and  Emeline  W.  Kiessling,  heirs,  executors, 
and  administrators,  doth  covenant  and  agree  to  pay  unto 
the  said  parties  of  the  second  part,  their  executors, 
administrators,  or  assigns,  the  said  sum  of  money  as 
above  mentioned." 

The  circuit  court  entered  a  decree  foreclosing  the 
mortgage,  and  giving  judgment  against  both  H.  H.  and 
Emeline  W.  Kiessling  for  any  deficiency  remaining  after 
applying  the  proceeds  of  the  sale  of  the  mortgaged 
property  to  the  payment  of  the  judgment. 

Walbo,  C.  J. — The  objection  to  the  admission  of  the 
note  in  evidence,  now  made  for  the  first  time,  that  the 
signature  of  the  maker  and  of  the  endorsers,  Hobart, 
Wood  &  Co.,  were  not  proven,  not  having  been  made 
when  the  note  was  offered  in  evidence,  was  waived.  The 
evidence  to  impeach  the  mortgage  on  the  ground  of  fraud 
in  obtaining  it,  in  this,  that  the  mortgage  did  not  contain 
important  clauses  of  the  s^greement  which  Mrs.  Kiessling 
supposed  were  included  in  it,  is  insuflBcient  for  the  pur- 
pose. It  is  testimony  which  cbntradicts  the  contract  A 
clear  case  must  be  made  out  to  produce  that  result  If 
the  evidence  in  this  case  were  sufficient  for  that  purpose, 
no  written  contract  would  be  safe.  It  is  impossible  with 
any  due  regard  to  the  safety  of  business  transactions  to 
act  upon  the  testimony  in  this  case,  and  relieve  Mrs. 
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Kiessling  from  her  solemn  written  obligation.  It  is  ex- 
tremely doubtful  if  the  alleged  representations  of  Saufly 
amount  to  an  estoppel,  were  we  to  take  the  ground  that 
they  were  actually  made:  Big.  Estop.  476.  But  we 
place  our  decree  expressly  upon  the  ground  that  the  tes- 
timony is  insufficient  to  impeach  the  written  instrument 
There  does  not  seem,  however,  anything  to  bind  Mrs. 
Kiessling  to  a  personal  liability  beyond  the  value  of  her 
property  mortgaged,  except  the  bare  covenants  in  the 
mortgage.  A  wife's  covenants,  where  she  binds  her 
property  as  security  for  her  husband's  debts,  should  not 
be  construed  to  create  a  personal  liability  beyond  the 
value  of  her  property  mortgaged,  unless  she  be  a  party 
to  the  contract  of  indebtedness,  which  in  this  case  she  is 
not  To  this  extent,  therefore,  the  decree  should  be  mod- 
ified. But  as  this  point  was  not  a  ground  of  contention 
below  between  the  parties,  it  seems  proper  that  the  costs 
should  follow  the  decree.  With  this  exception  the  decree 
will  be  af&rmed. 


[Decided  Febroary  28, 1888.] 

•Re  Estate  op  HOUCK  &  MEYER. 

[B.  C.17Pao.Bep.461.] 

Probate  Pbactice — Salv  or  Real  Estate  to  Pat  Debts— Code, 
}g  1142-49.— Where  a  petition  is  presented  for  the  sale  of  real  property 
of  a  decedent  to  pay  debts,  the  only  proi>er  inquiries  are  (a)  whether 
there  are  legitimate  claims  unpaid,  and  (6)  whether  the  proceeds  of  the 
sale  of  personal  property  have  been  exhausted.  The  question  of  heiiv 
ship  does  not  arise  until  the  final  distribution  of  the  estate:  Code, 
;;  1142-49. 

Probate  Practice— Time  for  Presenting  Claims.— In  Oregon  there  is 
no  limitation  to  the  time  within  which  a  claim  may  be  presented  against 
an  estate,  and  delay  in  the  proceedings  is  not  a  ground  for  refusing  an 
application  by  the  administrator  to  sell  real  property.  The  county  court 
will  hasten  proceedings  in  proper  cases  and  on  a  proper  showing. 

Partnership  Estate— Claim  op  Administrator. — The  administrator  of 
an  estate  may,  before  he  has  filed  his  bond,  present  his  claim  to  the 
county  judge  for  allowance;  and  the  fiust  that  he  is  not  able  to  uctively 


*Not  heretofore  officially  reported. 
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discharge  the  duties  of  administrator  because  his  bond  is  not  filed,  does 
not  affect  his  right  to  have  his  claim  allowed,  or  affect  the  right  of  the 
county  judge  to  allow  it. 

Linn  C!ounty.     Reversed. 

Thayer,  J. — This  appeal  is  from  a  judgment  of  the 
circuit  court  for  the  county  of  Linn,  affirming  a  decision 
of  the  county  court  for  said  county  in  probate  proceedings. 

It  appears  from  the  transcript  that  Henry  Meyer, 
on  the  seventeenth  day  of  June,  1875,  died  in  said  county 
of  Linn,  intestate;  that  at  the  time  of  his  death  he  was 
a  resident  of  said  county,  was  a  partner  with  one  Chris- 
topher Houck,  under  the  firm  name  of  Houck  &  Meyer, 
and  was  seized  and  possessed  of  real  and  personal  prop- 
erty, a  part  of  which  he  owned  individually,  but  the 
greater  part  thereof  belonged  to  the  firm  of  Houck  & 
Meyer;  that  he  left  no  widow  or  known  heir;  that  he  was 
a  German  by  birth,  but  had  resided  in  the  state  for  nearly 
twenty  years;  that  on  the  twenty-second  day  of  June, 
1875,  J.  A.  Crawford  of  said  county  applied  to  the 
said  county  court  to  be  appointed  administrator  of  the 
individual  estate  of  the  deceased,  and  was  accordingly 
appointed  administrator  thereof;  that  he  thereupon  duly 
qualified  as  such  administrator,  and  filed  an  inventory, 
including  both  the  individual  and  partnership  estates; 
that  said  Houck  failed  to  apply  to  be  appointed  admin- 
istrator of  the  said  copartnership  estate  within  the  time 
required  by  law,  whereupon  the  administration  thereof 
devolved  upon  said  Crawford,  as  provided  in  the  statute, 
but  he  failed  to  file  his  undertaking  as  administrator  of 
the  copartnership  estate  until  the  eighth  day  of  May, 
1877;  that  on  the  fifteenth  day  of  September,  1881,  said 
Crawford,  as  administrator  of  the  copartnership  estate, 
filed  his  petition  to  the  said  county  court  for  an  order  of 
sale  of  the  real  proi)erty  belonging  thereto;  that  a  cita- 
tion to  the  heirs  to  show  cause  why  such  sale  should  not 
be  made  was  duly  issued  and  served  by  publication;  that 
at  the  time  specified  in  the  citation  for  showing  cause  as 
thereto  required,  Maria  Agnes  Meyer,   Casper  Henry 
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Meyer,  John  Frederick  Meyer,  Bernard  6.  A.  Meyer, 
John  Casper  Henry  Meyer,  Maria  Engel  Meyer,  and 
Anna  Sophia  Meyer,  claiming  to  have  been  the  brothers 
and  sisters  of,  and  that  they  were  next  of  kin  to,  the  intes- 
tate, appeared  in  the  said  proceedings  and  filed  a  long 
list  of  objections  to  the  granting  of  the  said  petition, 
including  a  number  of  charges  against  the  conduct  of 
the  administrator  in  administering  upon  the  estate.  This 
apparently  unlocked  for  and  unexpected  advent  seems  to 
have  aroused  so  much  antagonism  that  it  quite  distracted 
the  course  of  proceedings  upon  the  petition.  The  county 
court  evidently  forgot  its  duty  to  proceed,  inquire,  and 
find  whether  it  was  necessary  that  the  real  property,  or 
any  portion  thereof,  should  be  sold,  and  that  the  finding 
involved  only  an  ascertainment  whether  the  proceeds  of 
the  sale  of  personal  property  had  been  exhausted,  and 
the  legitimate  charges,  expenses,  and  claims  had  not 
all  been  satisfied;  and  that  such  finding  could  be  made 
irrespective  of  the  question  as  to  who  the  heirs  of  Henry 
Meyer  were,  or  whether  he  had  heirs  or  not  All  hands 
seemed  to  think  that  it  was  necessary,  at  this  important 
juncture,  to  stop  all  inquiry  which  the  statute  requires  to 
be  made  in  such  cases,  and  engage  at  once  in  ascertain- 
ing whether  the  seven  persons  named,  late  of  Gtermany, 
were  the  right  heirs  to  the  estate  or  mere  pretenders. 
No  immediate  distribution  of  the  estate  was  contemplated, 
nor  is  likely  to  be  made  soon,  yet  the  parties  represent- 
ing it,  and  those  claiming  an  interest  in  it,  proceeded 
energetically  to  make  up  extensive  and  formal  issues 
involving  principally  the  question  whether  these  Grer- 
mans  were  or  not  of  the  same  stock  of  the  deceased,  and 
to  take  the  depositions  of  a  great  number  of  witnesses 
upon  that  point,  occupying  a  period  of  four  or  five  years 
in  that  vain  pursuit.  Such  fact  may  have  to  be  deter- 
mined at  the  final  winding  up  of  the  estate  and  termina- 
tion of  the  proceedings  connected  therewith,  but  it  is 
time  enough,  as  has  been  said,  to  cross  a  stream  when 
you  get  to  it     The  inquiry  was  entirely  premature  and 
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unnecessary.  When  these  parties  appeared  claiming  to 
be  the  heirs  of  the  intestate,  they  should  have  been 
admitted  to  show  any  relevant  and  pertinent  cause  why 
a  sale  of  the  real  property  should  not  be  made  in  accord- 
ance with  the  petition,  without  questioning  their  heirship. 
Such  a  course  would  not  have  enlarged  the  duties  of  the 
county  court  in  the  premises;  it  would  have  assisted  the 
court  in  ascertaining  the  facts  necessary  for  it  to  know, 
and  which  it  was  required  to  find,  before  granting  the 
order  applied  for»  whether  any  one  appeared  to  show 
cause  against  it  or  not  Heirs  do  not  admit  the  facts 
alleged  in  the  petition,  in  such  cases,  by  not  appearing, 
and  it  is  only  to  afford  them  an  opportunity  to  point  out 
objections  to  granting  it,  which  the  court  might  overlook, 
that  they  are  notified  to  appear. 

This  court  will  not  undertake  to  determine  from  the 
evidence  whether  or  not  the  parties  alluded  to  are  the 
heirs  of  Henry  Meyer.  Nor  was  it  necessary  for  the 
circuit  or  county  court  to  make  any  such  determination. 
The  only  question  for  this  court  to  decide  is  whether  or 
not  the  county  court  should  have  found  that  it  was 
necessary  to  order  a  sale  of  the  real  property  of  the 
deceased,  or  any  part  of  it.  If  the  proceeds  of  the  sale 
of  the  personal  property  had  become  exhausted,  and 
there  were  still  funeral  charges,  expenses  of  administra- 
tion, or  claims  against  the  estate  which  had  not  been 
satisfied,  it  was  certainly  the  duty  of  the  county  court  to 
make  the  order  to  sell  the  real  property,  or  a  sufficient 
part  thereof  to  liquidate  any  balance  of  such  charges, 
expenses,  or  claims.  Sections  1110,  1118,  and  1117.  Code 
of  1874,  provide  to  that  effect,  and  the  county  court  had 
no  right  to  go  outside  of  their  provisions. 

It  was  contended  at  the  hearing  that  the  administrator 
had  procrastinated  the  business  of  settling  the  estate 
to  such  an  extent  that  the  county  court  was  justified  in 
denying  the  application  for  the  order  of  sale  of  the  real 
property  upon  that  ground*  That  may  be  the  rule  in 
some  of  the  other  states  but  it  is  not  the  rule  under  our 
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procedure.  There  is  no  limitation  in  this  state  as  to  the 
time  when  a  claim  against  the  estate  of  a  deceased  person 
may  be  presented,  nor  as  to  when  such  an  application 
is  required  to  be  made.  The  county  court  has  jurisdic- 
tion over  the  proceedings  of  administrators,  and  authority 
to  direct  and  control  their  conduct  and  settle  their 
accounts:  Sub.  8,  sec.  869,  Code  of  1874.  And  the 
court  is  always  open  for  the  transaction  of  such  business: 
Sec.  877,  id.  If  any  delay,  therefore,  has  occurred  in 
the  administration  of  this  estate,  the  administrator  is  not 
alone  chargeable  with  it  Parties  interested  in  the  estate 
could  very  easily  have  had  his  movements  expedited,  and 
the  court  could  have  done  so  of  its  own  motion. 

Another  question  contended  for  on  the  hearing  was 
that  the  administrator's  personal  claim  against  the  estate, 
amounting  to  three  thousand  dollars  and  interest,  included 
in  the  schedule  annexed  to  his  petition,  had  never  been 
legally  allowed,  and  was  barred  by  the  statute  of  limita- 
tions at  the  time  the  petition  was  filed.  It  appears  that 
the  administrator,  on  the  first  day  of  July,  1876,  presented 
the  claim  to  the  county  judge  of  Linn  County  for  allow- 
ance, and  that  such  judge  duly  allowed  it  as  a  claim 
against  the  said  estate;  but  counsel  for  the  respondents 
insist,  that  as  the  administrator  had  not  at  that  time 
filed  his  undertaking  as  administrator  of  the  partnership 
estate,  he  was  not,  under  the  statute,  authorized  to  act  as 
such,  and  that  the  county  judge  referred  to  had  no 
authority  to  allow  it;  but  I  do  not  think  it  follows  that 
because  the  administrator  was  not  allowed  to  act  as  such 
that  he  could  not  have  his  claim  against  the  estate 
allowed.  He  was  nevertheless  the  legal  administrator 
of  the  partnership  estate;  became  such  by  virtue  of  his 
being  administrator  of  the  individual  estate;  and  while 
he  may  not  have  had  thd  right  to  enter  upon  the  dis- 
charge of  the  duties  of  his  trust  until  he  gave  the 
required  security,  yet  that  would  not  prevent  him  from 
presenting  his  own  claim  to  the  county  judge  for  allow* 
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anee  nor  deprive  that  officer  of  his  authority  to  allow  it» 
The  question  to  my  mind  is  clearly  untenable.  * 

I  am  satisfied  from  an  examination  of  the  petition, 
schedule  accompanying  it^  and  the  evidence  relating 
thereto,  that  the  county  court  should  have  granted  the 
order  to  sell  at  least  a  part  of  the  real  property  in  order 
to  discharge  the  residue  of  the  claims  against  the  estate. 
As  to  what  part  thereof  should  be  required  to  be  sold 
for  that  purpose,  the  county  court  can  judge  much  more 
intelligently  than  this  court  is  able  to;  and  probably,  as 
the  estate  is  partnership  property  and  must  eventually 
be  sold  or  partitioned  between  the  partners,  it  would  he 
better  to  order  it  all  sold. 

The  judgments  of  the  circuit  and  county  courts  will 
be  reversed  and  the  cause  remanded  for  further  proceed- 
ings in  accordance  with  this  opinion. 


[Decided  November  21, 1889.] 


•RICHARD  EVERDING  v.  HENRY  E.  McGINN. 
District  Attorney. 

1.  SrAnjTE  OF  AvoTHEB  Stat*  Adoftbd  Hebk — Judicial  CJokstbuctioh.— 

In  adopting  the  statute  of  another  state,  we  adopt  along  with  it  the 
Jadidal  construction  which  It  had  receiTed  in  the  former  state  prior  to 
its  adoption  here.  Crawford  v.  Boberts,  8  Or.  324;  Mclntyre  v.  Kamm,  12 
Or.  253,  and  TraJbaM  y.  Bummell,  14  Or.  17  (12  Fac  Bep.  56),  approved 
and  followed. 

2.  DiSTBICT    AtTOBNKT— DlSCBETION    WiLL  NoT   Be  CoiVTROLLBD    By   MaH- 

DAMU8.— Hill's  Code,  i  357,  vests  in  each  district  attorney  a  discretion 
whether  he  will  institute  a  prosecution  under  said  section  to  try  the 
title  to  an  office,  and  mandamus  will  not  lie  to  control  such  discretion. 

3.  Pbooxdikq  to  Tby  TrrLB  to  Office— Public  Pbosbcution.— The  proceed- 

ings authorized  by  Hill's  Code,  {  357,  to  try  the  title  to  an  office  is  a 
public  prosecution  instituted  and  conducted  by  the  public  prosecutor 
under  his  official  obligation  and  responsibility. 
[Syllahus  by  Slrahan,  /.] 

Multnomah  County.    Defendant  appeals.    Reversed. 


ii 
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This  is  a  proceeding  in  mandamus  instituted  by  Rich- 
ard Everding  in  the  circuit  court  of  Multnomah  County 
to  compel  Henry  E.  McGinn,  who  is  the  district  attorney 
of  the  fourth  judicial  district,  to  institute  a  proceeding  to 
try  the  title  of  the  office  of  police  commissioner  of  the 
city  of  Portland,  to  which  office  the  plaintiff  claims  to 
have  been  elected. 

Upon  the  filing  of  the  petition,  the  court  allowed  an 
alternative  writ,  to  which  writ  the  district  attorney  re- 
turned amongst  other  things,  that  upon  application  being 
made  to  him  by  the  petitioner  to  prosecute  an  informa- 
tion in  the  nature  of  a  quo  warranto  against  Joseph 
Simon,  the  person  alleged  to  have  usurped  and  intruded 
into  said  office  of  police  commissioner,  he  examined  into 
the  right  and  title  of  said  petitioner  to  have  and  exercise 
said  office,  and  the  right  and  title  of  the  said  Joseph 
Simon  to  continue  to  hold  and  exercise  said  office,  and 
from  the  examination  so  made  by  him  he  became  con- 
vinced that  petitioner  Richard  Everding  had  no  claim 
of  title  to  said  office;  that  the  term  of  office  of  said 
Joseph  Simon,  the  present  incumbent  thereof,  had  not 
expired,  and  that  he  would  continue  to  hold  said  office 
until  the  legislature  of  the  state  of  Oregon  would  adopt 
some  further  legislation  on  the  subject.  The  district 
attorney  further  claims  in  bis  answer  that  the  prosecu- 
tion of  such  a  proceeding  is  a  matter  wholly  within  his 
discretion  as  district  attorney,  and  that  the  exercise  of 
such  discretion  ought  not  to  be  and  could  not  be  con- 
trolled by  said  circuit  court.  He  further  showed  in  his 
answer  to  the  writ  that  he  had  offered  to  institute  such 
proceeding  as  the  petitioner  desired  on  certain  terms 
and  conditions,  which  was  declined  by  the  petitioner. 
The  particular  terms  and  conditions  are  not  necessary 
to  be  specified,  for  the  reason  they  do  not  affect  the  ques- 
tion to  be  determined. 

The  plaintiff  demurred  to  this  return,  which  demurrer 
was  sustained  by  the  court  and  an  order  made  directing 
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a  peremptory  writ  to  issue,  from  which  judgment  the 
district  attorney  appeals. 

C.  H.  Carey,  and  Alfred  R  Sears  Jr.,  for  Appellant. 

Geo.  H.  Williams,  and  Edw.  B.  Watson,  for  Respondent. 

Strahan,  J. — The  first  and  material  question  pre- 
sented by  this  record  is,  whether  or  not  the  district 
attorney  may  be  comi)elled  by  writ  of  mandamus  to 
institute  and  prosecute  a  proceeding  to  try  the  title  to  a 
public  oflSce;  or,  stating  the  question  in  a  different  form, 
is  the  power  to  institute  such  proceeding  confided  to  the 
district  attorney  by  the  constitution  and  laws  of  this 
state,  to  be  exercised  in  his  discretion,  when  he  shall 
determine  that  a  case  exists  requiring  the  exercise  of 
such  power? 

Hiirs  Code,  §  357,  provides:  "An  action  at  law  may 
be  maintained  in  the  name  of  the  state  upon  the  informa- 
tion of  the  prosecuting  attorney,  or  upon  the  relation  of 
a  private  party  against  the  person  offending,  in  the 
following  cases:  (1)  When  one  person  shall  usurp, 
intrude  into,  or  unlawfully  hold  or  exercise  any  public 
office,  civil  or  military,  or  any  franchise  within  this  state, 
or  any  office  in  a  corporation,  either  public  or  private, 
created  or  formed  by  or  under  the  authority  of  this  state; 
or  (2)  when  any  public  officer,  civil  or  military,  has  done 
or  suffered  any  act  which,  by  the  provisions  of  law, 
makes  a  forfeiture  of  his  office;  or  (3)  when  any  associa- 
tion or  number  of  persons  act  within  this  state  as  a 
corporation  without  being  duly  incorporated. " 

This  section  is  copied  almost  literally  from  the  revised 
statutes  of  the  state  of  New  York,  published  in  1859, 
p.  578,  §  432.  It  therefore  becomes  necessary  for  us  to 
inquire  what  construction  this  statute  had  received  in 
the  state  of  New  York  prior  to  its  adoption  here,  for  the 
reason  that  in  adopting  it  we  adopted  along  with  it  the 
judicial  construction  of  that  stat^  whence  it  was  taken,  as 
understood  at  that  time:     Crawford  v.  Roberts^  8  Or.  324; 

XXIIL  Or,— 2. 
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Mclntyre  v.  Kamm,  12  Or.  253;  Trdbant  v,  Rummell,  14 
Or.  17. 

This  precise  question  first  came  before  the  supreme 
court  of  New  York  in  1856,  in  the  People  ex  reL  Charles  A. 
Peabodyy.  The  Attorney- General,  22  Barb.  114.  It  was  a 
motion  for  a  mandamus  against  the  attorney -general 
requiring  him  to  institute  the  necessary  proceeding 
against  Henry  E.  Davis  to  oust  him  from  the  office  of 
justice  of  the  supreme  court,  and  that  the  relator  might 
be  adjudged  to  be  entitled  to  said  office;  but  the  court 
held  that  under  the  provisions  of  the  revised  statutes 
and  the  code,  it  was  for  the  attorney-general  and  not  the 
supreme  court  to  determine  whether  in  any  particular 
case  it  was  proper  that  an  action  to  try  the  right  to  an 
office  should  be  brought  or  not,  and  that  consequently  a 
mandamus  would  not  lie  to  compel  the  attorney-general 
to  prosecute  an  action  of  that  nature.  In  disposing  of 
that  case  the  court,  after  a  very  learned  and  exhaustive 
review  of  the  authorities,  said:  **The  language  of  the 
statute,  too,  is  guarded.  An  action  may  be  brought  by 
the  attorney-general.  It  is  permissive.  The  power 
merely  is  conferred.  It  is  for  him  to  determine  whether 
a  fit  case  is  presented.  As  to  everything  but  the  form, 
the  proceeding  stands  as  it  did  at  common  law.  The 
usurpation  of  an  office,  though  it  frequently  involves 
little  else  than  private  rights,  is  in  the  eye  of  the  law  a 
public  offense.  The  only  remedy  is  by  an  action  in  the 
name  of  the  people.  It  is  a  public  prosecution  instituted 
and  conducted  by  the  public  prosecutor  under  his  official 
obligation  and  responsibility.  It  is  not  the  province  of 
the  court  to  control  his  discretion,  or  to  authorize  a 
private  prosecutor  to  assume  his  office,  and  in  his  name 
to  wield  the  power  of  public  prosecutor."  And  this 
decision  has  been  followed  in  that  state:  The  People  ex 
reL  Demareat  v.  Fairchildy  Attorney- General,  8  Hun,  334; 
In  re  Gardv^,  68  N.  Y.  467;  People  v.  Demarest,  67  N. 
Y.  334. 

The  language  of  the  Florida  Code  is  in  effect  the 
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same  as  New  York  and  Oregon,  and  it  has  received  the 
same  construction  that  has  been  Riven  to  the  Code  of 
New  York:  Robinson  v.  Jones,  14  Fla.  256.  And  in  a 
case  involving  an  analagous  principle,  this  court  has 
decided  the  same  way:  State  v.  0.  df  C.  Co,  2  Or.  253; 
State  V.  Douglas  County  Road  Co,  10  Or.  198.  In  the  latter 
case,  the  action  was  brought  under  section  356  of  Hill's 
Code,  where  leave  of  court  must  first  be  obtained  for  the 
purpose  of  annulling  the  existence  of  a  private  corpora- 
tion; and  the  question  arose  as  to  the  power  of  the  court 
to  control  the  district  attorney  in  ihe  conduct  of  said 
action  after  such  leave  had  been  obtained.  The  precise 
question  involved  was  whether  or  not  this  court  could  so 
far  control  the  district  attorney  as  to  prevent  the  dis- 
missal of  the  appeal  in  this  court  in  a  case  where  it  was 
claimed  that  private  rights  were  involved,  and  where 
private  counsel  had  been  employed  to  assist  the  district 
attorney  in  the  prosecution,  and  this  court  held  it  had 
no  such  power,  saying  by  Waldo,  X,  **Our  statute  limits 
the  power  of  the  district  attorney,  acting  ex  officio,  in 
requiring  him  to  get  leave;  but  where  leave  has  been 
granted,  the  discretionary  power  of  the  court  has  beep 
expended.  The  district  attorney  is  the  law  officer  of  the 
state  within  the  limits  of  his  district,  with  the  powers,  in 
the  absence  of  statutory  regulation,  of  the  attorney 
general  at  common  law."  These  authorities  are  decisive 
of  the  question  presented  by  this  record. 

Upon  the  argument  here,  distinguished  counsel  for 
the  respondent,  feeling  the  force  of  these  authorities, 
urged  that  they  did  not  state  the  correct  rule  of  law  and 
that  the  court  ought  to  disregard  them.  This  we  have 
no  power  to  do.  We  cannot  make  law,  no  difference  how 
great  the  supposed  hardship  may  be.  We  can  only 
declare  and  administer  it  as  we  find  it.  Nor  can  we 
ignore  the  binding  force  of  adjudged  cases,  unless  we  are 
prepared  to  demonstrate  that  they  contain  an  erroneous 
exposition  of  the  law;  our  own  individual  views  nor  the 
views  of  learned  counsel  are  sufBcient  for  that     On  such 
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a  subject  other  adjudged  cases  containing  sounder  expo- 
sitions must  be  presented  for  oup  guidance.  This  has 
not  been  done.  In  fact  no  authorities  whatever  counter- 
vailing those  already  cited,  or  even  stating  a  different 
principle,  have  rewarded  the  researches  of  the  able 
counsel  who  represented  the  respondent  in  this  court. 
Without  expressing  any  opinion  upon  the  ultimate  right 
to  the  oflSce,  it  is  not  amiss  to  say  the  very  able  argu- 
ment of  counsel  indicates  that  the  question  in  the  present 
state  of  the  law  is  involved  in  much  doubt  and  uncertainty. 
Let  the  judgment  appealed  from  be  reversed  and  the 
cause  be  remanded  to  the  court  below  with  directions  to 
dismiss  respondent's  petition. 


41    140 


[Decided  March  4, 1890.] 

♦T.   A.  WOOD  V.   LOST  LAKE  MANUFACTURING 
COMPANY. 

»  Corporations— DiBECTORS—OFFicEKfl'  Salary.— A  director  of  a  private 
corporation  is  not  legally  entitled  to  compensation  for  services  rendered 
in  the  performance  of  duties  appertaining  to  his  office,  unless  it  is  pro- 
vided for  hy  a  resolution  or  hylaw  of  the  corporation  adopted  prior  to 
the  time  of  the  performance  of  the  services;  nor  will  the  auditing  and 
allowance  of  a  claim  for  such  services  by  the  board  of  directors  of  the 
corporation  render  it  legally  binding  upon  the  corporation  in  the  absence 
of  proof  of  such  prior  resolution  or  bylaw.  Where  the  president  of  a 
board  of  directors  of  a  private  corporation  presented  a  claim  for  salary 
to  the  board,  which  it  allowed,  and  the  corporation  thereafter  made 
an  assignment  for  the  benefit  of  its  creditors  in  accordance  with  the 
statute  in  such  case  made  and  provided,  and  the  president  subsequently 
presented  to  the  assignee  of  the  insolvent  corporation  a  claim  for  tlie 
amount  of  salary  so  allowed,  to  which  certain  parties  interested  in  the 
insolvent  estate  filed  exceptions  on  the  ground  that  the  claimant  had 
rendered  no  services  as  president,  and  the  matter  was  thereupon  tried 
by  jury,  and  it  appeared  upon  such  trial  that  the  bylaws  of  the  corpora- 
tion provided  that  the  salary  of  the  president  and  its  other  officers 
should  be  fixed  by  the  board  of  directors,  but  that  no  agreement  had 
been  made  or  anything  said  upon  the  subject  nor  any  action  taken  by 
the  corporation  in  regard  thereto  prior  to  the  time  of  such  allowance 
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by  the  board;  held,  that  the  claim  was  not  a  valid  or  binding  obliga- 
tion upon  the  corporation  and  conld  not  legally  be  enforced  against 
its  estate  in  the  haiida  of  the  assignee. 
[Syllabus  by  the  CourL^ 

Wasco  County.     Defendant  appeals.    AflBrmed. 

The  Lost  Lake  &  Columbia  Manufacturing  Com- 
pany, a  corporation  organized  under  the  laws  of  this 
state,  on  or  about  the  twenty-third  day  of  September, 
1887,  made  a  general  assignment  for  the  benefit  of  its 
creditors.  The  corporation  was  organized  about  the 
first  day  of  September,  1883,  for  the  purposes  of  con- 
structing and  maintaining  a  canal  and  fiume  for  a  water- 
power,  and  of  building  and  operating  a  mill  to  manufac- 
ture lumber  at  Hood  River,  Wasco  County.  It  thereupon 
engaged  in  the  enterprise  and  business  for  which  it  was 
organized,  and  prosecuted  the  same  until  it  made  the 
assignment,  during  which  time  it  manufactured  and  sold 
large  quantities  of  lumber  to  divers  parties.  On  the 
seventeenth  day  of  September,  1887,  the  mill  was  acci- 
dentally destroyed  by  fire,  which  occasioned  the  assign- 
ment. The  appellant  was  a  stockholder  and  director  in 
the  corporation  during  its  existence  and  was  also  the 
president  of  its  board  of  directors. 

It  appears  from  the  bill  of  exceptions  that  on  the 
twenty- second  day  of  September,  1887,  the  board  of  di- 
rectors held  a  special  meeting  at  which  among  other 
proceedings  the  following  were  had:  ''Present:  B.  P. 
Cardwell,  T.  A.  Wood,  and  E.  C.  Miller,  T.  A.  Wood  in 
the  chair.  The  president  reported  that  information  had 
been  received  that  on  the  morning  of  the  17th  instant 
the  sawmill  owned  by  this  company  had  been  destroyed 
by  fire.  A  bill  for  salary  was  presented  by  the  president, 
T.  A.  Wood,  for  $4, 800. 00.  On  motion,  the  bill  was  ordered 
paid.  A  bill  for  salary  was  also  presented  by  the  manager, 
E  C.  Miller,  for  $400. 00.  On  motion,  the  same  was  ordered 
paid";  that  the  board  then  proceeded  to  adopt  a  preamble 
and  resolutions  to  the  effect,  that  as  the  corporation  was 
indebted  in  a  sum  exceeding  $14,000.00,  and  as  it  had  not 
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the  money  to  pay  the  indebtedness,  and  as  it  was  desirous 
the  property  should  be  equally  divided  among  its  cred- 
itors, that  therefore  the  president  and  secretary  be  and 
were  authorized,  empowered  and  directed  to  make  a  gen- 
eral assignment  of  all  its  property  for  the  benefit  of  its 
creditors,  in  pursuance  of  which  the  said  assignment 
was  made  at  the  time  aforesaid  to  one  Joseph  L.  Melrath; 
that  the  said  assignee  duly  qualified  and  entered  upon 
the  discharge  of  his  trust;  that  subsequently  the  appel- 
lant presented  a  claim  against  the  estate  of  the  insolvent, 
including  in  the  claim  the  said  $4,800.00,  which  was 
allowed  by  the  assignee.  Thereafter,  however,  certain  of 
the  creditors  of  the  estate,  who  had  presented  claims 
against  it,  filed  exceptions  to  the  appellant's  said  claim 
upon  the  ground  that  he  had  not  rendered  any  service 
as  president  of  the  corporation  during  the  time  for  which 
he  had  charged  the  salary  allowed  by  the  board;  that  the 
appellant  filed  an  answer  to  the  said  exceptions,  raising 
an  issue  of  fact  which  was  tried  by  jury. 

It  appeared  on  said  trial  that  the  bylaws  of  the  cor- 
poration provided  as  follows:  **The  salaries  of  the  presi- 
dent, vice-president,  and  controller  shall  be  fixed  by  the 
board  of  directors;  those  of  all  subordinate  officers  shall 
f  3  fixed  by  the  manager,  subject  to  the  approval  of  the 
board."  And  it  also  appeared  that  there  was  no  agree- 
ment that  the  appellant  should  receive  any  salary  for 
acting  as  president,  and  nothing  was  said  nor  any  action 
taken  by  the  corporation  in  regard  thereto,  prior  to  the 
meeting  of  the  directors  before  referred  to,  and  their 
alleged  proceedings  at  that  meeting.  Upon  the  trial  of 
the  said  issue  the  jury  returned  a  verdict  that  the  appell- 
ant had  a  just  and  valid  claim  against  the  insolvent  cor- 
poration for  $1,429.91  for  moneys  advanced  and  interest, 
and  for  the  further  sum  of  $800  for  services,  making  a 
total  of  $2, 229. 91.  On  this  verdict  the  judgment  appealed 
from  was  entered. 

E.  B.  Dufur,  for  Appellant 

J.  H.  Woodward,  for  Respondent. 
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Thayer,  C.  J. — The  appellant's  counsel  urged  at  the 
hearing  two  points  with  much  force  and  reason:  First, 
that  the  board  of  directors  of  the  insolvent  corporation 
having  fixed  and  allowed  the  appellant's  compensation 
for  services  as  president  of  the  board  for  the  time 
charged, — $150  a  month  for  the  previous  thirty -two 
months, — the  allowance  so  made  was  conclusive  upon  the 
exceptors;  second^  that  the  uncontroverted  testimony 
given  on  the  part  of  the  appellant  at  the  trial  proved 
as  a  matter  of  law  that  he  was  entitled  to  such  allowance, 
and  that  it  was  error  on  the  part  of  the  jury  to  find 
thereon  that  he  was  only  entitled  to  $800. 

I  was  inclined  to  believe  when  the  question  was  pre- 
sented at  the  argument  that  the  allowance  of  the  appel- 
lant's claim  by  the  board  of  directors,  as  shown  by  the 
proof,  was  at  least  prima  fade  evidence  that  he  was 
entitled  to  the  sum  allowed.  Section  3225,  Hill's  Code, 
provides:  **From  the  first  meeting  of  the  directors  the 
powers  vested  in  the  corporation  are  exercised  by  them, 
or  by  their  ofiicers  or  argents,  under  their  direction, 
except  as  otherwise  specially  provided  in  this  chapter." 
My  first  impression  was  that  an  allowance  so  made  would 
be  regarded  as  correct  and  valid  unless  impeached  for 
fraud  or  collusion. .  I  find,  however,  upon  an  examination 
of  authorities  bearing  upon  the  subject,  that  such  an 
allowance  on  account  of  past  services  cannot  legally  be 
made;  and  some  of  them  go  so  far  as  to  hold  that  a  board 
of  directors  of  a  corporation  cannot  contract  with  one  of 
its  own  members  for  compensation  unless  authorized  to 
do  so  by  the  charter  of  the  corporation.  In  Lone  Asso- 
ciation V.  btonemetz,  29  Pa.  St.,  the  court,  by  Porter,  J., 
in  the  concluding  part  of  the  opinion,  says:  *'If  services 
of  the  director  become  important  to  the  corporation,  let 
him  resign  and  enter  its  employment  like  any  other  man. 
If  it  be  proper  that  directors  generally  should  receive 
compensation,  let  it  be  so  provided  in  the  organic  act 
which  creates  the  body.  Those  who  commit  their  money 
to  its  care  will  then  do  it  with  their  eyes  open.     Until 
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this  be  provided  there  is  no  reason  in  law  or  morals  for 
allowing  their  property  to  be  taken  without  their  knowl- 
edge or  consent."  The  decision  in  this  case  is  very  pro- 
nounced that  a  resolution  passed  by  a  corporation  after 
such  services  are  rendered  is  without  consideration,  and 
imposes  no  obligation  on  the  corporation  which  can  be 
enforced  by  action.  So  also  is  the  decision  in  Kilpatrick 
V.  The  Penrose  Ferry  Bridge  Co.  49  Pa.  St.  118.  Both 
•  these  decisions  hold  that  corporations  are  not  liable  for 
services  performed  by  their  oflBcers  unless  rendered  in 
accordance  with  an  express  contract  for  compensation 
entered  into  prior  to  such  performance.  The  same  prin- 
ciple was  also  adhered  to  in  Cheeney  v.  L.  B,  db  M,  R.  W. 
Co,  68  HI.  570.  In  the  latter  case  a  director  in  a  railway 
corporation  was  appointed  a  member  of  the  executive 
committee  thereof,  and  acted  as  such  for  a  length  of 
time;  he  was  also  appointed  an  agent  of  the  company  to 
transact  other  of  its  affairs.  He  charged  for  his  services 
in  both  cases,  and  presented  a  claim  therefor  to  the  com- 
pany amounting  to  $4,000,  which  was  audited  by  its 
executive  committee,  and  the  board  of  directors  of  the 
corporation  at  a  meeting  subsequently  held  by  them 
appropriated  $25,000  to  pay  this  claim  and  certain  other 
ones.  The  court  in  an  action  to  enforce  the  payment  of 
the  said  claim  held  that  the  claimant  was  not  entitled  to 
recover  for  the  services  rendered  by  him  for  the  company 
as  director;  that  in  order  to  entitle  him  to  recover  com 
pensation  for  such  services  it  must  have  been  provided 
for  and  fixed  in  the  bylaws,  or  by  resolution  of  tiie  direc- 
tors spread  upon  the  minutes  of  their  proceedings  before 
the  services  were  rendered.  The  court,  however,  held 
that  the  claimant  was  entitled  to  recover  for  services 
rendered  for  the  company  which  did  not  pertain  to  his 
duty  as  such  director.  This  doctrine  was  recognized  as 
the  law  and  maintained  in  Graves  v.  Mono  Lake  Hydraulic 
Mining  Co,,  decided  by  the  supreme  court  of  California 
and  reported  in  the  27  Pac.  Rep.  665,  From  these  and 
a  great  many  other  authorities  which  might  be  cited,  it 
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is  evidently  a  settled  rule  of  law  that  a  director  in  a  cor- 
poration acquires  no  legal  claim  against  it  for  services 
performed  by  him  in  the  discharge  of  duties  pertaining 
to  the  office  or  trust  unless  a  compensation  therefor  was 
fixed  by  a  resolution  or  bylaw  of  the  corporation  prior 
to  the  performance  of  the  services,  and  that  the  auditing 
and  approval  of  such  a  claim  by  the  auditing  officers  of 
the  corporation  does  not  impart  to  it  legal  validity.  If, 
however,  services  are  performed  by  such  director  for 
the  corporation  at  its  instance  and  request  in  regard  to 
matters  outside  of  the  duties  devolving  upon  him  by 
virtue  of  his  office  or  trust,  then  he  is  entitled  to  claim 
compensation  therefor  upon  a  quantum  meruit,  although 
none  had  been  fixed  by  the  corporation  prior  to  the 
performance  thereof. 

The  appellant  in  this  case  therefore  had  no  standing 
in  court  without  proving  that  the  compensation  for  the 
services  claimed  by  him  had  been  fixed  by  the  corpora- 
tion in  the  manner  indicated,  before  they  were  rendered, 
or  that  said  services  were  not  germain  to  the  duties  of 
his  position  of  trust,  and  that  he  was  directed  by  the 
corporation  to  perform  them.  Otherwise  no  legal  objeo 
tion  can  be  established  against  the  corporation  although 
the  services  were  rendered  in  the  expectation  of  a  remun- 
eration therefor:  N.  Y,  &  K  H.  JR.  E.  Co,  v.  Eetcham,  27 
Conn.  170,  According  to  this  view,  which  seems  to  be 
sustained  by  an  overwhelming  weight  of  authorities,  the 
appellant  had  no  legal  right  to  demand  the  $4,800  for 
salary  as  president  of  the  board  of  directors,  notwith- 
standing his  claim  therefor  had  been  approved  by  the 
board.  It  is  unnecessary,  therefore,  to  consider  the 
second  question  presented  by  the  appellant's  counsel, 
which  is  above  set  out,  nor  the  instruction  of  the  court 
as  to  the  right  of  the  jury  to  inquire  into  the  merits  of 
the  appellant's  claim. 

The  instruction,  under  the  strict  rules  of  law,  was  more 
favorable  to  the  appellant  than  the  court  was  authorized 
to  give.     The  appellant  may  have  been  justly  entitled,  in 
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morals,  to  the  salary  claimed:  but,  unfortunately  for  him, 
the  law  does  not  recognize  his  claim  therefor  as  a  legal 
obligation.  The  services  for  which  the  appellant  claimed 
compensation  were  a  part  of  the  duties  of  his  office,  and 
compensation  therefor  not  having  been  fixed  as  suggested, 
cannot  be  enforced.  The  judgment  appealed  from  must, 
for  the  reasons  mentioned,  be  affirmed. 


[Decided  October  5,  1892 J 

JOSEPH  LIGGETT  et  al.   v.  W.   S.   LADD  et  al. 

[S.  C.  31  Pac.  Rep.  8L] 

1.  Pleading — Amendmkkts — Code,  §  101. — A  complaint  may  be  amended 

by  changing  a  party  from  defendant  to  plaintiff,  under  1  Hill's  Code, 
^  101,  i)emiitting  pleadings  to  be  amended  by  striking  out  or  adding  the 
name  of  a  party. 

2.  Idem. — An  amendment  to  a  complaint  to  set  aside  a  deed  to  an  agricnl- 

tural  college,  alleging  that  a  defendant  college  which  held  the  land  ii. 
trust  for  the  plain tilT  church  is  unwilling  to  execute  the  trust  unti*. 
judicial  determination  that  its  deed  to  the  agricultural  college  is  of  no 
force,  docs  not  set  up  a  new  cause  of  action  in  making  the  tru^tce  college 
a  plaintiff,  instead  of  a  defendant,  and  in  alleging  that  snch  trustee  is 
prevented  by  such  deed  from  executing  the  trusts  since  the  same  evidence 
will  support  both  complaints  and  the  same  measure  of  damages  will 
apply  to  both. 

8.  Ageicultubal  College — Corporations  —  Power  to  Hold  and  Convey 
LAND. —  Corvallis  College,  incorporated  to  hold  property  in  trust  for  a 
certain  church,  for  the  support  and  spread  of  the  Christian  religion,  and 
to  endow,  build  up,  and  maintain  a  strictly  literary  institution  for 
educational  purposes,  and  which  had  been  designated  as  the  state  agricul- 
tural college,  although  no  agricultural  college  eo  nomine  was  established, 
had  power  to  take  title  to  a  farm  paid  for  by  subscriptions  which  wore 
stated  to  be  for  the  purpose  of  purchasing  an  agricultural  farm  for  it, 
without  holding  subject  to  any  trust  in  favor  of  the  church,  and  utx>n 
discontinuing  the  teaching  of  agricultural  subjects  and  returning  to  its 
original  jmrpose  of  a  strictly  literary  institution,  it  may  convey  such 
farm  to  the  board  of  regents  of  the  state  agricultural  college,  which  is  a 
corporation  capable  of  taking  and  holding  the  title. 

4.  The  board  of  regents  of  the  state  agricultural  college  is  a  corporation 
cai>able  of  taking  and  holding  the  title  to  real  property.  Dunn  v.  Uni- 
yersity  of  Oregon^  9  Or.  337,  approved. 

Multnomah  County.     E.  D.  Shattuck,  Judge. 
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Defendants  appeal.  Reversed  and  complaint  dis- 
missed. 

Suit  by  Joseph  Liggett  and  others,  members  of  the 
Methodist  Episcopal  Church  South,  against  W.  S.  Ladd 
and  others,  regents  of  the  agricultural  college  of  the 
state  of  Oregon,  and  against  Corvallis  College,  to  set 
aside  a  deed.  An  amended  complaint  changed  the  Cor- 
vallis College  from  a  defendant  to  a  plaintiff.  The  case 
was  originally  tried  in  Benton  County,  and  was  before 
this  court  in  1888:  Liggett  v.  Ladd,  17  Or.  89  (21  Pac. 
Rep.  133 ).  After  reversal  there  was  a  trial  in  Multnomah 
County,  which  resulted  in  a  decree  for  plaintiffs. 

John  Burnett,  James  F.  Watson,  and  L.  Flinn  (J.  B. 
Bryson  and  Edw.  B,  Watson  on  the  brief),  for  Appellants. 

George  H,  Williams  (C.  E.  8.  Wood  on  the  brief),  for 
Respondents. 

On  the  fifteenth  day  of  October,  1887,  the  plaintiffs, 
Joseph  Liggett,  John  Rickard,  and  Casper  Rickard,  filed 
in  the  circuit  court  of  Benton  County  their  complaint 
against  all  the  apx)ellants  and  Corvallis  College,  in  which 
it  is  alleged  that  they  are  members  in  good  standing  of 
the  Methodist  Episcopal  Church  South,  and  bring  this 
suit  for  themselves  as  members  of  said  church  and  for 
other  members  too  numerous  to  be  made  parties  to  the 
same;  that  said  church  is  an  unincorporated  religious 
association  embracing  in  its  membership  a  large  number 
of  x>ersons  in  various  parts  of  Oregon,  with  societies, 
churches,  and  ministers,  devoted  to  the  spread  and  sup- 
port of  the  Christian  religion;  that  Corvallis  College, 
defendant,  is  an  educational  institution  located  at  Cor- 
vallis, Oregon,  incorporated  under  the  laws  of  said  state, 
and  the  other  defendants  claim  and  assume  to  be  and  act 
as  board  of  regents  of  the  state  agricultural  college  of 
the  state  of  Oregon;  that  Corvallis  College  was  incor- 
porated August  22,  1868;  that  it  is  provided  in  its  articles 
of  incorporation  as  follows:    **The  object  of  this  incor- 
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poration  is  to  acquire  and  hold  property  in  trust  for  the 
Methodist  Episcopal  Church  South,  in  the  state  of  Ore- 
gon, and  to  endow,  build  up,  and  maintain  an  institution 
for  educational  purposes,  and  to  confer  all  such  honors, 
distinctions,  and  degrees  as  are  usual  in  colleges;  to  be 
conducted  and  carried  on  under  the  direction  and  control 
of  the  trustees  aforesaid  and  their  successors  in  office; 
provided,  that  said  college  shall  be  a  strictly  literary 
institution."  I'he  trustees  as  aforesaid,  were  appointed 
by  the  Columbia  conference  of  the  Methodist  Episcopal 
Church  South,  at  their  last  meeting,  and  their  successors 
will  be  appointed  at  the  next  annual  conference,  and  so 
on  in  perpetual  succession  according  to  the  laws,  customs, 
and  usages  of  said  church.  That  on  the  third  day  of 
January,  1876,  the  trustees  filed  supplementary  articles, 
adding  the  following  clause,  **and  with  full  power  and 
authority  to  make,  execute,  and  deliver  checks,  promis- 
sory notes,  and  bills  of  exchange  for  the  purpose  of  pay- 
.  ing  the  debts  of  said  institution  and  purchasing  property 
necessary  for  the  same;  and  to  make,  execute,  and  deliver 
deeds  and  mortgages  of  all  or  any  of  the  property  of 
said  institution  when  the  same  shall  be  sold  or  mort- 
gaged, and  to  sell  any  and  all  property  belonging  to  said 
college,  when  the  same  may  be  deemed  unsuitable,  and  to 
purchase  and  hold  other  property  of  any  name  or  nature, 
necessary  or  suitable  to  complete  success  and  purposes 
of  said  institution,  not  exceeding  the  sum  of  five  hundred 
thousand  dollars";  that  on  October  21,  1870,  the  legisla- 
tive assembly  of  Oregon  by  its  act,  duly  passed,  desig- 
nated and  permanently  adopted  Corvallis  College  as  the 
agricultural  college  of  the  state,  with  a  provision  in  said 
act  that  said  college  should  accept  the  same  and  be  bound 
thereby;  and  on  the  twenty -ninth  day  of  October,  1870, 
the  said  act  with  all  its  provisions  was  duly  accepted  by 
and  has  since  been  duly  observed  and  kept  by  the  said 
college,  whereby  said  Corvallis  College  has  ever  since 
been  and  now  is  the  permanent  agricultural  college  of 
the  state  of  Oregon;  that  since  said  time  said  college  has 
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been  and  now  is  receiving  pupils  and  educating  and  fitting 
them  for  agricultural  pursuits,  according  to  the  laws, 
re^nilations,  and  usages  applicable  to  an  agricultural  col- 
lege; and  large  contributions  of  property  and  money,  by 
members  of  the  Melodist  Episcopal  Church  South  and 
other  persons,  have  been  made  to  the  support  of  said 
college  as  the  agricultural  college  of  the  state;  that  on 
the  seventeenth  day  of  April,  1871,  George  *  Roberts  and 
Elizabeth  Jane  Roberts,  his  wife,  for  the  consideration  of 
^,500  paid  to  them,  conveyed  to  Corvallis  College  the 
real  property  which  is  the  subject  of  this  suit  and  which 
is  generally  referred  to  by  the  witnesses  as  the  college 
farm.  That  said  deed  contains  the  following  provisions: 
**And  this  conveyance  is  made  to  said  Corvallis  College, 
to  the  end  that  the  premises  be  used  by  said  college  as  an 
agricultural  farm,  in  connection  with  and  for  the  purpose 
of  the  agricultural  college  of  the  state  of  Oregon.  Now, 
whenever  said  premises  shall  cease  to  be  used  or  occupied 
for  the  purpose  of  said  agricultural  college,  then  the  said 
premises  shall  vest  and  become  the  property  of  the  sev- 
eral persons  who  have  or  shall  contribute  to  the  purchase 
money  in  the  proportion  contributed  by  each  person"; 
that  said  J4,500,  the  purchase  price  of  said  property, 
consisted  of  moneys  contributed  for  the  purchase  thereof 
by  members  of  the  Methodist  Episcopal  Church  South 
and  other  persons. 

That  at  the  annual  session  of  the  Columbia  conference 
of  the  Methodist  Episcopal  Church  South,  held  at  Albany, 
Oregon,  Sept.  10, 1885,  J.  M.  Osburn,  Robert  L.  Buchanan, 
D.  0.  McParland,  R.  S.  Stratton,  J.  D.  Lee,  R.  P.  Boise, 
J.  R.  N.  Bell,  E.  B.  McElroy,  J.  W.  Applewhite,  E.  G. 
Michael,  B,  F.  Burch,  James  A.  Cauthorn,  B.  L.  Arnold, 
M.  Jacobs,  Joseph  Emery,  J.  W.  Johnson,  R.  C.  Oglesby, 
and  J.  W.  Compton  were  appointed  trustees  of  Corvallis 
College  and  continued  such  trustees  until  September 
15, 1886;  that  said  conference  at  the  same  session  adopted 
a  resolution  declaring  in  effect  that  no  change  should 
be  made  by  the  trustees  of  said  college  affecting  its  rights 
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or  standing  as  the  agricultural  college  of  the  state  of 
Oregon,  and  the  said  Columbia  conference  is  and  has 
at  all  times  been  the  lawful  and  duly  authorized  repre- 
sentative of  the  Methodist  Episcopal  Church  South  in 
Oregon;  that  on  the  fifth  day  of  February,  1886,  the  said 
E.  L  Buchanan,  J.  B.  Lee,  J.  R.  N.  Bell,  E.  B.  McElroy, 
J.  W.  Applewhite,  B.  P.  Burch,  A.  Cauthorn,  B.  L.  Arnold, 
M.  Jacobs,  and  James  A.  Cauthorn  of  the  trustees  of  said 
college  assembled  at  the  chapel  of  said  college  in  Cor- 
vallis,  Oregon,  and  with  a  full  knowledge  of  the  action 
of  said  conference  of  September  10,  1885,  as  above  set 
forth,  by  a  majority  vote  passed  the  following  resolu- 
tion: ''That  the  president  and  secretary  of  this  board 
be  ordered  to  deed  the  college  farm  to  the  state  of  Oregon, 
or  its  constituted  authorities.'*  That  said  meeting  was 
not  legally  called  or  assembled,  and  that  said  meeting 
and  said  resolution  were  and  are  irregular,  illegal,  and  of 
no  effect;  that  on  the  twentieth  day  of  February,  1886, 
the  said  J.  B.  Lee,  acting  as  president,  and  that  the  said 
James  A.  Cauthorn,  acting  as  secretary,  of  Corvallis  Col 
lege,  in  the  name  of  said  college,  executed  and  delivered 
to  the  board  of  regents  of  the  state  agricultural  college 
of  Oregon,  a  deed  conveying  said  real  property  ( the  col- 
lege farm)  to  them;  that  said  deed  was  without  any  con- 
sideration or  benefit  to  Corvallis  College  and  with  full 
knowledge  by  the  grantee  of  the  trust  set  up  in  the  com- 
plaint; that  the  board  of  regents  of  the  state  agricultural 
college  was  never  a  lawful  or  corporate  body  and  never 
had  any  capacity  to  take  or  hold  said  property;  that 
Corvallis  College  received  and  held  said  property  in 
trust  for  plaintiff  and  other  members  of  the  Methodist 
Episcopal  Church  South  in  Oregon;  that  said  resolution 
of  February  5,  1886,  and  said  deed  of  February  20,  1886, 
were  made  and  executed  in  violation  of  said  trust  and 
contrary  to  the  known  and  expressed  will  of  said  church, 
and  will,  if  held  valid,  work  irreparable  injury  to  said 
college  as  the  agricultural  college  of  said  state  and 
weaken  the  influence  and  power  of  said  church  for  educa- 


Oct  1892.]  Liggett  v.  Ladd.  31 

statement  of  the  case. 

tional  and  religious  purposes;  that  defendants  claim  that 
said  property  belongs  to  said  board  of  regents  and  deny 
the  trust  set  up  in  the  complaint,  and  that  said  deed  is 
a  cloud  upon  and  an  injury  to  the  right  of  plaintiffs  and 
other  members  of  th^  Methodist  Episcopal  Church  South 
of  the  state  of  Oregon,  and  that  Corvallis  College  is 
unwilling  to  execute  said  trust  without  a  judicial  deter- 
mination that  said  deed  has  no  force  or  effect.  And  it 
prays  for  a  decree  on  behalf  of  plaintiffs  and  the  other 
members  of  the  Methodist  Episcopal  Church  South  of 
the  state  of  Oregon,  establishing  said  trust  in  their  favor 
and  declaring  said  deed  null  and  void,  and  compelling 
Corvallis  College  to  execute  said  trust,  and  enjoining  the 
other  defendants  from  in  any  way  interfering  with  the 
same,  and  for  general  relief. 

A  demurrer  was  interposed  to  this  comj)laint  by  the 
defendants.  The  demurrer  was  sustained  by  the  court 
below,  and  plaintiffs  standing  by  their  complaint,  a  decree 
was  entered  dismissing  the  complaiut.  Plaintiffs  appealv^d 
to  this  court,  which  reversed  the  decree  and  remanded 
the  cause  for  further  proceedings:  Liggett  et  al,  v.  Ladd 
€t  al  17  Or.  89  (21  Pac.  Rep.  133).  At  the  November 
term,  1889,  of  the  circuit  court  for  Benton  County,  the 
plaintiffs  were  permitted  to  file  an  amended  complaint, 
which  is  in  all  respects  the  same  as  the  original  except 
that  it  changes  Corvallis  College  from  being  a  defendant, 
as  in  the  original  complaint,  to  a  plaintiff  in  the  amended 
complaint,  and  instead  of  the  allegation  that  **  Corvallis 
College  is  unwilling  to  execute  said  trust  without  a 
judicial  determination  that  said  deed  has  no  force  or 
effect"  in  the  original  complaint,  it  alleges  that  **said 
Corvallis  College,  on  account  of  said  deed,  is  prevented 
by  said  pretended  board  of  regents  from  executing  its 
said  trust  and  from  exercising  and  performing  its  rights, 
duties,  and  powers  as  the  agricultural  college  of  the  st«,to 
of  Oregon";  and  the  prayer  for  relief  contains  the  addi- 
tional clause,  **  restoring  to  said  Corvallis  College  as  the 
agricultural  college  of  the  state  of  Oregon,  its  right  to 
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possess  and  use  said  agricultural  farm."  This  pleading 
was  filed  under  an  order  granting  leave  generally  to  file 
an  amended  complaint  and  upon  no  special  showing;  and 
when  the  attention  of  defendants  was  called  to  it  they 
filed  their  motion  to  strike  it  from  the  files,  which  motion 
was  as  follows:  *  'Come  the  defendants  and  move  the  court 
to  strike  out  the  paper  filed  in  the  above -entitled  suit, 
entitled  an  amended  complaint,  for  the  reason  that  the 
same  sets  up  a  new  cause  of  suit  in  favor  of  Corvallis 
College  and  against  these  defendants  not  contained  or 
set  forth  in  the  original  complaint,  and  in  effect  substi- 
tutes a  cause  of  suit  in  favor  of  Corvallis  College  and 
against  these  defendants  for  a  different  cause  of  suit  set 
forth  in  the  original  complaint,  and  that  such  a  change 
cannot  be  permitted  or  allowed  under  an  order  granting 
leave  to  amend  the  complaint."  This  motion  was  denied, 
and  the  action  of  the  court  in  denying  the  same  and  per- 
mitting the  amendment  is  one  of  the  errors  relied  upon 
by  appellants. 

The  defendants  then  demurred  to  the  amended  com- 
plaint assigning  the  following  grounds:  1.  Said  amended 
complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  suit.  2.  There  is  a  misjoinder  of  causes  of  suit 
and  of  parties  plaintiff  in  this,  that  there  is  therein  joined 
a  cause  of  suit  in  favor  of  the  Methodist  Episcopal 
Church  against  these  defendants  to  have  a  decree  of  this 
court  that  the  real  property  described  in  the  amended 
complaint  is  held  in  trust  for  said  church,  with  a  cause  of 
suit  in  favor  of  Corvallis  College  against  these  defendants 
to  set  aside  a  deed  described  in  the  amended  complaint 
made  by  the  trustees  of  said  college  to  these  defendants, 
which  causes  of  suit  are  improperly  united  in  said 
amended  complaint  3.  That  there  is  therein  a  defect  of 
parties  plaintiff.  4.  There  is  therein  a  defect  of  parties 
defendant  that  the  following  members  of  the  board  of 
trustees  of  said  Corvallis  College  mentioned  in  said 
amended  complaint,  to  wit,  R.  L.  Buchanan,  J.  B.  Lee, 
J.  R.  N.  Bell,  E.  B.  McElroy,  J.  W.  Applewhite,  B.  P. 
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Burch,  A.  Cauthom,  B.  L.  Arnold,  M.  Jacobs,  and  James 
A.  Cau thorn,  ought  to  be  parties  defendant  to  this  suit." 
This  demurrer  was  overruled  by  the  court,  and  defendants 
filed  their  answer.  The  cause  was  then  transferred  to 
Multnomah  (bounty  for  trial. 

Corvallis  College  was  established  by  the  Methodist 
Episcopal  Church  South  of  Oregon  in  1855,  and  incor- 
porated August  22,  1868.  July  2,  1862,  the  congress  of 
the  United  States  granted  to  this  state  ninety  thousand 
acres  of  land  for  the  purpose  of  establishing  an  agricul- 
tural college,  and  the  act  provided  that  said  land  should 
be  sold  and  the  money  arising  therefrom  should  continue 
a  perpetual  fund,  the  interest  of  which  should  be  invar- 
iably appropriated  by  the  state  to  the  endowment,  support, 
and  maintenance  of  at  least  one  college  where  the  leading 
object  should  be,  without  excluding  other  scientific  and 
classical  studies,  and  including  military  tactics,  to  teach 
such  branches  of  learning  as  are  related  to  agriculture 
and  the  mechanic  arts  in  such  manner  as  the  legislature 
might  prescribe. 

October  27,  1868,  the  legislative  assembly  of  Oregon 
by  an  act  appointed  commissioners  to  locate  the  lands  to 
which  the  state  was  entitled  under  the  grant  of  congress 
for  agricultural  purposes,  and  also  provided  that  until 
other  provisions  were  made,  Corvallis  College  should  be 
designated  and  adopted  as  the  agricultural  college,  in 
which  all  students  sent  thereto  under  said  act  of  the  leg- 
islature should  be  instructed  in  all  the  arts,  sciences,  and 
other  studies,  in  accordance  with  the  requirements  of  the 
act  of  congress  making  such  donation.  Said  act  of  the 
legislature  was  not  to  be  binding  until  the  trustees  of 
said  college  should  adopt  a  resolution  agreeing  on  their 
part  to  faithfully  carry  out  the  provisions  of  said  act. 

October  21,  1870,  the  legislative  assembly  of  Oregon 
passed  another  act,*  entitled  ''An  act  to  permanently 
locate  the  agricultural  college  of  Oregon,"  which  pro- 
vided that  Corvallis  College  in  Benton  Couaty  is  hereby 
designated  and  permanently  adopted  as  the  agricultural 
xxin.  Ob.— 3. 
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college  of  the  state  ol  Oregon,  in  which  all  students  sent 
under  the  provisions  of  law  should  be  instructed  in 
accordance  with  the  provisions  of  the  act  of  congress 
of  July  2,  1862.  A  board  of  commissioners  was  also 
appointed  to  prepare  a  plan  for  the  instruction  and  edu- 
cation of  the  students  in  said  agricultural  college.  The 
act  also  provided  that  the  board  of  trustees  of  Corvallis 
College  might  accept  the  provisions  of  said  act  within 
thirty  days  after  its  passage  by  adopting  a  resolution 
agreeing  to  be  bound  by  the  same,  and  file  the  same  with 
the  secretary  of  state;  and  if  not  so  adopted  within  that 
time  the  said  college  should  be  deemed  to  have  rejected 
the  same.  The  board  of  trustees  of  the  said  college,  on 
the  twenty-ninth  day  of  October,  1870,  adopted  resolu 
tions  accepting  the  provisions  of  said  act  and  agreeing 
to  be  bound  by  the  same,  which  resolutions  and  accep- 
tance were  filed  with  the  secretary  of  state  on  the  second 
day  of  November,  1870. 

January  22,  1871,  a  subscription  list  was  circulated  at 
Corvallis  and  elsewhere  in  Benton  County,  with  the  fol- 
lowing agreement:  ''We,  the  undersigned,  do  agree  to 
pay  J.  C.  Avery,  G.  B.  Smith,  B.  R.  Riddle,  J.  S.  Palmer, 
and  Joseph  Emery  (committee  appointed  by  board  of 
trustees)  the  amounts  opposite  our  names,  in  United 
States  gold  coin,  for  the  purpose  of  purchasing  an  agri- 
cultural farm  for  the  use  of  Corvallis  College,  one  half 
to  be  paid  on  demand,  and  the  balance  on  or  before  the 
fijst  day  ot  January,  1872. "  Four  thousand  nine  hundred 
and  sixty-three  dollars  and  fifty  cents  was  subscribed  for 
this  purpose,  and  on  the  seventeenth  day  of  April,  1871, 
in  consideration  of  |4,500,  so  subscribed,  George  A. 
Roberts  «nd  Elizabeth  Jane  Roberts,  his  wife,  duly  bar- 
gained, sold,  and  conveyed  the  real  property,  the  title  to 
which  is  Involved  in  this  suit.  The  deed  contained  the 
provis:ioE  mentioned  heretofore.  It  appears  that  there 
were  two  mortgages  given  by  the  said  college  to  secure 
the  .unpaid  subscription  to  this  fund,  amounting  when 
paid  in  1888  to  about  $1,800.     June  3,  1876,  Corvallis  Col- 
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lege  filed  supplementary  articles  of  incorporation  in  addi- 
tion to  those  filed  October  2,  1868,  as  follows:  "Add  to 
the  article  2,  'and  with  full  power  and  authority  to  make, 
execute,  and  deliver  checks,  promissory  notes,  and  bills 
of  exchange,  for  the  purpose  of  paying  the  debts  of  said 
institution  and  purchasing  property  necessary  for  the 
same,  and  to  make,  execute,  and  deliver  deeds  and  mort- 
gages to  all  or  any  of  the  property  of  said  institution 
when  the  same  shall  be  sold  or  mortgaged,  and  to  sell 
any  and  all  property  belonging  to  said  college,  when  the 
same  may  be  deemed  unsuitable,  and  to  purchase  and 
hold  other  property  of  any  name  or  nature,  necessary 
and  suitable  to  the  complete  success  and  purpose  of  said 
institution,  not  exceeding  the  sum  of  five  hundred  thousand 
dollars.'  Add  to  article  8  the  following,  to  wit:  'The 
present  estimated  value  of  the  proporty  of  said  institu- 
tion at  Corvallis  is  thirteen  thousand  dollars,  and  its 
sources  of  revenue  are  appropriations  of  the  legislature 
of  Oregon  and  the  proceeds  of  lands  donated  by  the  con- 
gress of  the  United  States,  and  interest  on  the  money 
arising  from  said  sales  and  rents  of  the  property  of  said 
college. ' "  These  amended  articles  were  executed  by  nine 
trustees,  duly  appointed  by  the  Methodist  Episcopal 
Church  South,  at  the  annual  session  held  at  Albany,  Ore- 
gon, in  September,  1875. 

Corvallis  College  continued  to  hold  this  property,  the 
title  to  which  is  involved  in  this  suit,  till  the  twentieth 
day  of  February,  1886,  when  the  same  was  conveyed  to 
the  board  of  regents  of  the  agricultural  college  of  the 
state  of  Oregon,  in  consideration  of  one  dollar,  and  the 
further  consideration  of  a  resolution  duly  presented  to 
and  regularly  adopted  by  the  board  of  regents  of  said 
Corvallis  College  at  a  special  meeting  of  said  board  of 
regents  held  at  Corvallis,  Ore^ron,  on  the  fifth  day  of 
February,  1886,  which  resolution  authorized,  empowered 
and  directed  J.  B.  Lee,  as  the  president  of  said  board  of 
regents  of  said  Corvallis  College,  and  James  A.  Cauthorn, 
as  secretary  thereof,  to  make,  execute,  and  deliver  this 
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deed  for.  in  behalf  of  and  in  the  name  of  and  under  the 
corporate  seal  of  said  corporation,  the  party  of  the  first 
part,  and  in  pursuance  of  an  act  of  the  legislature  of  the 
state  of  Oregon,  approved  February  11,  1885,  and  en- 
titled **An  act  to  confirm  the  location  of  the  state  agricul- 
tural college  at  Corvallis,  in  Benton  County,  Oregon,  and 
to  provide  for  the  maintenance  and  government  thereof, 
and  also  in  pursuance  of  another  act  of  the  legislature  of 
the  state  of  Oregon,  approved  November  21,  1885,  and 
entitled  'An  act  to  amend  an  act  entitled  an  act  to  confirm 
the  location  of  the  state  agricultural  college,  at  Corvallis, 
in  Benton  County,  Oregon,  and  to  provide  for  the  main- 
tenance and  government  thereof,'*'  the  said  party  of  the 
first  part  has  bargained,  sold,  aliened,  released,  conveyed, 
and  confirmed,  and  by  these  presents  does  hereby  bargain, 
sell,  alien,  release,  convey,  and  confirm  unto  the  said 
party  of  the  second  part,  provisionally  on  behalf  of  the 
state  of  Oregon,  that  certain  agricultural  college  farm 
situated  in  Benton  County,  Oregon.  This  conveyance 
was  made  in  pursuance  of  the  following  proceedings  had 
in  the  general  conference  of  said  church,  to  wit:  Sep- 
tember 3,  1884,  the  Columbia  conference  of  the  said 
church  met  at  Dayton,  Washington,  and  there  was  pre- 
sented the  action  and  report  of  a  special  committee  of 
the  board  of  trustees  of  Corvallis  College,  held  at  Cor- 
vallis, August  9,  1884,  which  committee  had  made  a 
detailed  statement  of  the  condition  of  the  title  of  the 
said  college  farm  and  recommended  that  the  said  prop- 
erty be  conveyed  to  the  state,  if  the  legislature  would 
materially  assist  in  providing  for  the  chair  of  mechanic 
art.  There  was  also  presented  to  the  said  conference 
the  report  of  another  special  committee  of  the  said  board 
of  trustees  of  the  said  college,  held  at  the  same  meeting 
of  the  said  board,  recommending  that  steps  be  taken  to 
erect  a  substantial  brick  building  on  the  college  farm. 
The  conference  thereupon  resolved,  **that  the  board  of 
regents  be  urged  to  raise  f25,000  in  money  or  bona  Jide 
subscriptions  for  the  erection  of  a  college  building  on 
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said  college  farm  before  the  next  session  of  the  legisla- 
ture. That  in  the  event  this  amount  cannot  be  raised, 
the  board  of  regents  is  hereby  directed  to  ask  the  legis- 
lature of  the  state  at  its  next  session  to  dissolve  the  com- 
pact existing  between  the  board  of  regents  of  the  Cor- 
vallis  College  and  the  state  of  Oregon,  to  take  effect  at 
the  close  of  the  present  scholastic  year."  At  a  special 
meeting  of  the  trustees  of  Corvallis  Cbllege  held  January 
29,  1885,  it  was  resolved,  ''than  the  mandate  of  the  con- 
ference be  complied  with/*  Ihe  annual  session  of  the 
Columbia  conference  of  the  said  church  held  at  Albany, 
Oregon,  September  10,  1885,  adopted  a  resolution  declar- 
ing in  effect  that  no  change  should  be  made  by  the  trus 
tees  of  said  college  affecting  its  rights  or  standing  as  the 
agricultural  college  of  the  state  of  Oregon.  After  the 
tender  of  the  college  farm  to  and  its  acceptance  by  the 
state,  the  citizens  of  Corvallis  and  Benton  county  donated 
the  necessary  funds  and  erected  a  college  building  on  the 
said  farm  of  the  value  of  $25,000.  On  the  twenty-fifth 
day  of  April,  1887,  a  committee  of  the  board  of  trustees 
of  Corvallis  College  served  a  written  notice  upon  the 
chairman  of  the  building  association  of  Corvallis  and  all 
concerned  not  to  enter  upon  the  agricultural  college 
farm  or  to  interfere  with  or  encroach  upon  any  of  the 
property  or  rights  claimed  by  said  college. 

Moore,  J.  (after  stating  the  facts  as  above). — The 
first  objection  raised  by  the  appellants  is  to  the  amend- 
ment of  the  complaint  When  the  suit  was  commenced, 
Corvallis  College  was  made  a  party  defendant.  In  the 
amended  complaint  Corvallis  College  was  made  a  party 
plaintiff.  The  original  complaint  alleged  that ' 'Corvallis 
College  is  unwilling  to  execute  said  trust  without  a 
judicial  determination  that  said  deed  has  no  force  or 
effect."  The  amended  complaint  struck  out  this  allega- 
tion and  inserted  the  following  in  lieu  thereof,  to  wit: 
'*Said  Corvallis  College,  on  account  of  said  deed,  is 
prevented  by  said   pretended  board  of  regents   from 
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exercising  and  performing  its  rights,  duties,  and  powers 
as  the  agricultural  college  of  the  state  of  Oregon." 
And  the  amended  complaint  also,  in  addition  to  the 
original,  prayed  as  follows:  ''And  restoring  to  said  Cor- 
vallis  College  as  the  agricultural  college  of  the  state  of 
Oregon,  its  right  to  possess  and  use  said  agricultural 
farm."  Appellants  claim  that  these  amendments  sub- 
stantially change  the  cause  of  suit  The  court  may  allow 
an  amendment  of  the  pleading,  to  strike  out  and  also 
to  add  the  name  of  a  party:  HilFs  Code,  §  101.  Hence 
there  was  no  error  in  allowing  a  change  of  Corvallis 
College  from  a  party  defendant  to  a  party  plaintiff. 
Did  the  change  of  the  original  allegations  substitute 
another  cause  of  suit  in  the  amended  complaint  ?  In  the 
original  complaint  the  allegation  is  that  Corvallis  College 
is  unwilling  to  execute  the  trust  without  a  judicial  deter- 
mination that  said  deed  has  no  force  or  effect;  that  is, 
Corvallis  College  is  willing  to  execute  the  trust  as  soon 
as  it  can  be  adjudicated  that  said  deed  is  void.  In  the 
amended  complaint  it  is  alleged  that  Corvallis  College 
is  prevented,  on  account  of  said  deed,  from  executing  the 
trust 

"If  the  same  evidence  will  support  both  complaints, 
and  the  same  measure  of  damages  will  apply  to  both,  the 
change  is  an  amendment  and  not  a  substitution  of  another 
cause." — Lumpkin  v.  Collier,  69  Mo.  170.  Applying  this 
rule  to  these  complaints,  we  find  that  the  same  evidence 
would  support  both.  Testimony  showing  that  Corvallis 
College  is  willing  to  execute  the  trust  would  support  both 
complaints.  It  was  on  account  of  the  said  deed,  by  the 
allegations  of  the  original  and  amended  complaint,  that 
the  college  was  prevented  from  executing  the  trust  The 
prayer  for  relief  asks  for  more  in  the  amended  than  in 
the  original  complaint;  but  the  prayer  upon  the  original 
complaint  might  have  asked  under  the  allegations  of  the 
bill  that  said  farm  be  restored  to  Corvallis  College.  The 
amendment  then,  did  not  add  or  substitute  another  cause 
of  suit,  and  was  not  a  substantial  change  of  the  pleading. 
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Corvallis  College  was  incorporated  to  hold  property 
in  trust  for  the  Methodist  Episcopal  Church  South  in  the 
state  of  Oregon,  ''for  the  support  and  spread  of  the 
Christian  religion,"  and  to  endow,  build  up,  and  main- 
tain a  strictly  literary  institution  for  educational  pur- 
poses. The  state  said  to  this  college,  if  you  will  add  to 
your  course  of  studies  and  teach  such  branches  as  are 
required  by  act  of  congress  of  July  2.  1802,  the  agricul- 
tural college  shall  be  permanently  located  at  Corvallis 
and  under  the  control  of  said  college.  The  college  agreed 
to  this  proi>osition,  enlarged  its  course  of  studies,  and 
began  to  teach  the  branches  required.  No  college  by 
the  name  of  the  agricultural  college  was  in  fact  estab- 
lished. Corvallis  College  remained  the  same  after  as 
before  the  adoption,  except  its  course  of  studies  was  en- 
larged. This  was  the  condition  of  the  college  at  the  time 
the  deed  from  Roberts  and  wife  was  made  to  it,  April  17, 
1871.  When  the  fund  was  raised  with  which  the  property 
was  purchased,  the  subscription  list  declared  it  to  be  "for 
the  purpose  of  purchasing  an  agricultural  farm  for  the 
use  of  Corvallis  College."  What  was  the  intention  of  the 
donors  with  reference  to  the  title,  and  whom  did  they 
expect  would  be  benefited  thereby  when  the  deed  was 
made?  Was  it  the  college  or  the  church?  The  intention 
of  the  donors  ought  to  have  great  weight  in  determining 
who  was  the  real  owner,  or  the  party  to  be  beneficed  by 
the  conveyance  of  this  property:  Perry  on  Trusts,  §  727. 
Plaintiffs  claim  that  inasmuch  as  the  articles  of  incor- 
poration provide  that  this  college  was  incorporated  for 
the  purpose  of  holding  property  in  trust  for  the  church, 
any  conveyance  made  to  the  college  was  in  trust  for  the 
church,  and  that  it  could  not  take  or  hold  property  in  any 
other  manner  than  in  trust  for  this  object.  The  object 
of  the  corporation,  as  stated  in  its  articles,  was  not  only 
to  hold  property  in  trust  for  the  church,  but  also  **to 
endow,  build  up,  and  maintain  a  strictly  literary  institu- 
tion for  educational  purposes." 

The  law  of  the  state  in  force  at  the  time  this  college  was 
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incorporated  provided  that  the  corporation  should  have 
power  "to  purchase,  receive,  possess,  and  dispose  of 
such  real  and  personal  property  as  may  be  necessary  or 
convenient  to  carry  out  the  object  of  said  corporation": 
2  HUrs  Code,  §  3299.  This  college  could  take  and  hold 
property  in  trust  for  the  church,  but  did  this  specifica- 
tion in  its  articles  of*  incorporation  limit  the  power  of 
the  college  in  holding  property?  Gould  it  take  and  hold 
property  in  no  other  manner  than  in  trust  for  the  church? 
In  Liggett  et  al  v.  Ladd  et  al.  17  Or.  89  (21  Pac.  Rep.  133), 
Judge  Lord,  in  the  dissenting  opinion,  defines  an  endow- 
ment, and  holds  that  this  college  could  take  and  hold 
property,  real  and  personal,  for  the  purpose  of  an  en- 
dowment, independent  of  that  which  it  might  hold  in 
trust  for  the  church.  We  think  there  can  be  no  question 
as  to  this  conclusion.  The  articles  of  incorporation  did 
not  prohibit  the  college  from  holding  property  in  its  own 
right  and  for  its  own  use  and  benefit  The  object  for 
which  the  college  was  created  was  as  much  for  the  pur- 
pose of  endowing  and  building  up  a  literary  institution 
as  It  was  for  holding  property  in  trust  for  the  church. 
In  order  to  endow,  build  up,  and  maintain  a  literary  insti- 
tution it  became  necessary  to  take  and  hold  property  in 
its  own  right.  The  articles  of  incorporation  being  silent 
upon  this  question,  Corvallis  College  had  the  power  to 
make  all  such  contracts,  and  to  purchase  and  hold  all 
such  real  property  as  was  necessary  and  usual  in  the 
course  of  business,  as  a  means  to  enable  it  to  attain  the 
object  for  which  it  was  created:  Ang.  &  A.  Corp.  §  271. 
The  subscribers  to  this  fund,  when  they  made  this 
donation  to  purchase  this  farm,  understood  it  to  be  for 
the  use  of  the  agricultural  college.  They  knew  that 
Corvallis  College  could  hold  property  in  trust  for  the 
church,  but  when  this  property  was  conveyed  to  the  col- 
lege no  provision  was  made  for  holding  it  in  trust.  May 
it  not  be  then  safely  said  that  the  subscribers  to  this 
fund  also  knew  that  this  college  could  hold  property 
independent  of  th^  church»  and  that  thesQ  subscriptions 
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were  made  and  the  money  obtained  because  the  title  was 
to  be  in  the  college?  These  donations  were  not  made 
for  the  use  or  benefit  of  the  church.  The  testimony  goes 
to  show  that  the  subscribers  so  understood  this,  and  the 
Koberts'  deed  by  not  naming  the  church  as  the  cestui  que 
trust  confirms  this  theory.  The  church  has  not  now  and 
never  had  any  possible  interest  in  this  property  except 
the  right  to  appoint  trustees.  The  agricultural  college 
farm  was  the  property  of  its  creature,  the  CJorvallis 
College,  and  the  church  could  govern  it  only  so  far  as  its 
influence  might  be  felt  through  the  trustees  appointed  by 
the  conference.  The  deed  conveyed  this  property  to 
Corvallis  College  upon  conditions,  to  be  used  in  connec 
tion  and  for  the  purpose  of  the  agricultural  college  of 
the  state  of  Oregon.  At  the  time  this  conveyance  was 
made,  the  donors  understood  Corvallis  College  to  be  the 
agricultural  college  of  the  state  of  Oregon.  It  is  true  no 
such  corporation  existed  eo  nomine^  but  all  parties  treated 
the  donations,  purchase,  and  conveyance  of  the  Roberts' 
tract  as  if  it  did  in  fact  exist  The  beneficial  interest 
then  was  for  that  part  of  Corvallis  College  then  known 
or  understood  to  be  the  agricultural  college  of  the 
state  of  Oregon.  The  church  never  claimed  to  own 
this  farm.  It  said  so  at  the  Dayton  conference.  It 
realized  the  title  was  in  Corvallis  College,  and  that  there 
was  no  trust  in  favor  of  the  church.  At  this  conference 
the  church  adopted  resolutions  instructing  the  trustees 
to  convey  this  property  to  the  state  of  Oregon  if  the  sum 
of  (25,000  could  not  be  raised  to  erect  suitable  buildings 
before  the  next  meeting  of  the  legislature  of  the  state. 
These  resolutions  were  the  solemn,  deliberate  acts  of  the 
conference,  presented  and  adopted  in  good  faith.  This 
conference  said;  «*We  endorse  the  action  of  the  board 
of  trustees  in  tendering  the  agricultural  college  farm  to 
the  state."  This  conference  also  instructed  these  trus- 
tees to  ask  the  legislature  to  dissolve  the  compact  then 
existing  between  the  college  and  the  state.  The  church 
had  nothing  to  do  with  this  compact  in  the  first  placej 
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it  was  made  between  the  state  and  the  college,  not 
between  the  state  and  the  church.  This  college,  under 
its  articles  of  incorporation,  '*to  endow,  build  up,  and 
maintain  a  strictly  literary  institution,"  had  a  will  of  i^s 
own,  which  it  could  exercise  at  any  and  all  times  with 
reference  to  its  own  property  whenever  it  was  for  the 
best  interest  of  the  college.  These  trustees,  in  the 
abundance  of  caution,  asked  the  advice  of  the  church 
upon  this  question,  and  the  church,  in  conference,  said, 
dissolve  the  compact  and  convey  the  property  to  the 
state.  The  church  gave  its  advice  and  the  trustees 
acted  in  accordance  therewith.  The  compact  was,  by  the 
act  of  the  legislature  of  Oregon  upon  the  petition  of  the 
college  acting  under  the  advice  of  the  highest  legislative 
power  of  the  church,  dissolved  forever  How  then  could 
the  church  or  any  of  its  members  complain  when  every 
thing  done  was  in  accordance  with  their  will  and  wish  ^ 
It  is  urged  by  plaintiffs  that  as  the  Dayton  resolutions 
authorized  a  dissolution  of  this  compact  by  the  state  ana 
college,  to  take  effect  at  the  close  of  the  scholastic  year, 
June,  1885,  and  the  legislature  by  the  act  of  February 
11,  1885,  prescribed  another  and  different  time,  to  take 
effect  when  the  citizens  of  Benton  County  had  erected 
upon  the  college  farm  brick  buildings,  provided  the  same 
were  completed  on  or  before  January  1,  1887,  and  free 
from  all  liens  and  incumbrances,  there  was  never  what 
the  law  calls  the  aggregatio  mentium  between  the  parties 
necessary  to  dissolve  the  compact,  and  this  acceptance 
by  the  state  was  never  accepted  or  adopted  by  the  church 
or  by  the  college.  The  acceptance  by  the  state  may 
never  have  been  adopted  by  the  church,  but  the  church 
never  had  any  interest  in  the  agricultural  department  of 
Corvallis  College,  except  so  far  as  it  could  influence  the 
same  by  the  appointment  of  trustees.  This  compact 
having  been  made  between  the  state  and  college,  and  not 
between  the  state  and  the  church,  the  college  approved 
the  conditions  imposed  by  the  state  and  agreed  to  them; 
and  as  this  branch  of  the  college  was  in  its  sole  custody 
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as  an  endowment  under  its  articles  of  incorporation,  it 
follows  that  there  was  an  aggregatio  mentium  between  the 
parties  to  the  contract,  and  such  an  agreement  and  meet- 
ing of  the  minds  of  the  parties  at  interest  as  the  law 
contemplates. 

February  11,  1885,  this  compact  was  dissolved.  The 
state  agreed  to  accept  the  farm.  It  attached  a  condition 
to  the  acceptance,  which  required  brick  buildings  to  be 
erected  thereon;  and  the  citizens  of  Benton  County,  who 
would  not  aid  in  the  building  up  of  a  religious  institution 
to  draw  money  from  the  state  treasury  in  violation  of  the 
plain  provisions  of  the  state  constitution,  were  ready  and 
willing  to  aid  the  measure.  It  mattered  not  when  the 
deed  was  executed  conveying  this  property  to  the  state. 
In  equity  and  good  conscience  it  was  made  February  11, 
1885,  at  the  time  the  parties  agreed  to  this  proposition, 
and  from  that  time  on  the  college  stood  there  under  its 
agreement  day  by  day,  tendering  this  deed  to  the  gover- 
nor of  the  state,  who  was  authorized  to  accept  the  same 
when  the  conditions  were  complied  with  on  the  part  of 
the  citizens  of  Benton  County.  The  citizens  commenced 
at  once  to  comply  with  the  requirements,  and  they  had 
rights  as  citizens  of  the  state  which  attached,  subject  to 
being  defeated  if  the  buildings  were  not  completed  within 
the  time;  and  when  the  buildings  were  so  erected  the  col- 
lege was  obliged  to  convey  the  property  to  the  state,  or 
to  the  board  of  regents  named  in  the  act. 

The  Albany  conference  of  this  church,  September  10, 
1885,  seven  months  after  the  state  and  college  had  entered 
into  this  new  contract,  and  after  the  citizens  of  Benton 
County  had  acted  in  the  matter,  passed  resolutions  re- 
scinding the  Dayton  resolutions  of  the  year  before.  Was 
this  new  contract  entered  into  between  the  state  and  col- 
lege of  any  advants^e  or  benefit  to  the  latter,  and  was  it 
such  a  contract  as  it  could  make  ?  The  Columbia  confer- 
ence of  this  church,  held  at  Dayton,  Washington,  Septem- 
ber 3,  1884,  adopted  the  following:  **ln  order  to  furnish 
additional  room  for  the  professors  and  students,  and  meet 
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the  growing  demands  of  the  state,  we  find  it  to  be  imper- 
atively necessary  that  a  new  building  be  erected,  to  cost, 
say,  twenty-five  thousand  dollars.     Longer  delay  in  this 
matter  will  imperil  the  very  existence  of  the  institution. 
Moreover,  the  church  is  unable  to  erect  such  a  building 
without  the  hearty  cooperation  of  the  citizens  of  Benton 
County."    The  college  then  attempted  to  raise  the  neces- 
sary means  from  the  citizens  of  Benton  County,  but  they 
refused;  and  when  the  college  found  it  could  not  erect 
the  buildings,  and  that  for  lack  of  room  it  would  be 
obliged  to  ask  a  dissolution  of  its  compact  with  the  state 
and  a  surrender  of  the  agricultural  department,  and  thus 
forfeit  this  land  to  the  original  donors  of  the  fund,  it  said 
to  the  state :    '  *  This  agricultural  department  has  become  a 
burden  to  the  college.     It  can  no  longer  comply  with  the 
terms  of  the  compact  by  reason  of  the  failure  to  erect 
the  necessary  buildings.     The  church  cannot  aid  us,  and 
the  citizens  of  Benton  County  will  not.     If  it  surrenders 
this  department  and  fails  to  use  the  college  farm  in  con- 
nection and  for  the  purpose  of  the  agricultural  college  of 
the  state  of  Oregon,  the  title  will  revert  to  the  donors  of 
the  fund.     If  you  will  take  this  property  and  maintain 
an  agricultural  college  and  release  us  so  that  this  college 
can  return  to  a  strictly  literary  institution,  the  college 
farm  shall  be  transferred  to  the  state,  or  to  such  board 
as  the  state  may  select  to  manage  the  same."    To  this 
the  state  agreed.     The  church  had  no  cause  to  complain 
since  it  had  recommended  this  course;  the  college  had  no 
cause  to  complain  because  it  was  to  the  advantage  of  the 
same.     It  was  incorporated  as  a  strictly  literary  institu- 
tion.    It  had   attempted  to  conduct  an  institution   the 
leading  object  of  which  was  military  tactics,  and  such 
studies  as  related  to  agriculture  and  the  mechanic  arts 
— studies  foreign  to  its  articles  of  incorporation.     It  was 
necessary  for  this  college  to  return  to  its  original  object 
— a  strictly  literary  institution — when  it  could  no  longer 
furnish  the  necessary  accommodations  for  the  pupils  sent 
it  by  the  state,  or  who  desired  to  attend  that  department 
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known  as  agricultural,  and  as  a  means  to  this  end  it  must 
surrender  the  agricultural  department.  It  was  such  a 
contract  as  the  college  could  make,  as  it  was  for  its 
benefit.  *'A  corporation  can  make  no  contract  forbidden 
by  its  articles  of  incorporation,  nor  any  contract  which 
is  not  necessary,  either  directly  or  indirectly,  to  enable 
it  to  answer  that  purpose." — Ang.  &  A.  Corp.  §  256.  The 
college  was  not  prohibited  from  making  such  a  contract, 
and  it  was  directly  necessary  that  it  should  do  so  in  order 
to  return  to  its  original  object. 

The  question  is  raised  whether  the  board  of  regents 
of  the  agricultural  college  of  the  state  of  Oregon  was 
such  a  body  as  was  capable  of  taking  and  holding  the 
title  to  real  property.  This  court  in  Dunn  v.  University  of 
Oregon,  9  Or.  357,  held  that  the  board  of  directors  of  the 
University  of  Oregon,  created  by  the  act  of  October  19, 
1872,  of  the  legislature,  entitled  **An  act  to  create,  organ 
ize,  and  locate  the  University  of  the  state  of  Oregon, ''  was 
a  corporation.  This  board  of  directors  of  the  state  uni- 
versity was  created  by  the  legislature  of  the  state  in  the 
same  manner  as  the  act  creating  the  board  of  regents  of 
the  agricultural  college.  The  board  of  regents  of  the 
agricultural  college  of  the  state  of  Oregon,  then,  was 
and  is  such  a  corporation,  and  it  is  capable  of  taking  and 
holding  the  title  to  real  property. 

Corvallis  College  being,  then,  a  proper  party,  the 
property  belonging  to  the  college,  the  board  of  regents 
being  capable  of  taking  and  holding  the  title  to  real 
property,  the  conveyance  being  in  the  interest  and  for 
the  benefit  of  the  college,  to  pass  the  title,  the  only  ques- 
tion remaining,  then,  is,  was  the  conveyance  executed  in 
the  manner  prescribed  by  law?  It  is  claimed  by  plaintiff 
that  the  action  of  the  trustees  of  January  29,  1885,  at 
which  the  resolution  was  adopted  recommending  that 
*'the  mandate  of  the  conference  be  complied  with,*'  was 
a  nullity  and  had  no  effect  upon  the  corporation  because 
it  was  not  concurred  in  by  an .  alleged  majority  of  the 
trustees.     It  appears  by  the  record  of  the  meetings 
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of  the  board  of  trustees  of  this  college  that  at  the 
annual  meeting  of  said  board,  held  June  8,  1885,  the 
minutes  of  the  special  meeting  at  which  the  resolu- 
tion was  adopted  were  approved,  thus  ratifying  and 
correcting  any  and  all  errors  if  any  existed.  It  is 
claimed  by  plaintiffs  that  the  order  from  the  president 
of  the  board  of  trustees  to  the  secretary  of  said  board, 
directing  him  to  call  a  meeting  of  the  trustees  on 
February  5,  1886,  did  not  specify  the  object  of  the 
meeting,  and  that  the  words  *'The  object  of  the  meeting 
is  to  consider  the  transfer  of  the  college  farm,"  written 
with  a  pencil,  is  a  different  handwriting  from  the  original. 
At  the  meeting  held  February  5,  1886,  a  resolution  was 
adopted  authorizing  the  president  and  secretary  of  the 
board  of  trustees  to  execute  the  conveyance  of  the  college 
farm  to  the  board  of  regents  of  the  state  agricultural 
college.  There  is  no  evidence  that  this  statement  of  the 
object  of  the  meeting  was  not  mad-e  in  the  presence  of 
the  president  and  with  his  knowledge  and  consent,  even 
if  it  were  made  by  a  different  person.  At  the  meeting 
held  February  5, 1886,  when  these  officers  were  instructed 
to  execute  the  deed,  it  was  only  carrying  out  the  con- 
tract entered  into  between  the  state  and  the  college ;  and 
the  conveyance  by  these  officers  was  ministerial  only,  as 
they  derived  their  authority  from  the  contract  of  Feb- 
ruary 11, 1885,  made  between  the  state  and  college.  This 
deed  was  one  which  the  college  ought  in  equity  and  good 
conscience  to  have  made  under  its  contract  with  ihe  state, 
and  having  done  what  it  ought  to  do,  the  college  has  no 
cause  for  complaint  It  follows,  then,  that  the  decree 
should  be  reversed  and  the  complaint  dismissed,  and  it  is 
so  ordered. 

Bean,  J.,  having  participated  in  the  trial  below  did 
not  sit  in  this  case. 
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HOY  &  BUTLER  v.   J.  L.  ROBINSON. 

[8.C.81FM.Rep.fl2.] 

Etidencb. — One  sued  on  a  written  contract,  who  daima  that  it  does  not  con- 
tain the  terma  of  the  actual  agreement,  and  was  executed  by  him  through 
fraud  and  mistake,  must  sustain  his  allegations  by  clear  and  satisfactory 
testimony. 

Gilliam  County.    Lionel  R  Webster,  Judge. 

Plaintiff  appeals.     Affirmed. 

F.  P.  Mays,  for  Appellant. 

A.  8,  Bennett,  for  Respondent. 

Bean,  J. — This  is  a  proceeding  by  cross-bill  in  an 
action  at  law  brought  to  recover  an  unpaid  balance  of 
three  thousand  nine  hundred  and  eight  dollars  and  inter- 
est alleged  to  be  due  on  the  following  written  contract: — 
**Th]8  agreement  made  and  entered  into  this  May  24, 
1888,  between  L.  D.  Hoy  and  Charles  Butler,  parties  of 
the  first  part,  and  J.  L.  Robinson,  party  of  the  second 
part,  vritnesseth :  That  said  first  parties  agree  and  prom- 
ise to  pay  to  said  J.  L.  Robinson,  within  thirty  days  from 
this  date,  the  sum  of  eight  thousand  and  eight  dollars  for 
and  in  consideration  of  all  his  right,  title,  and  interest  in 
and  to  a  certain  band  of  sheep,  known  as  the  Hoy,  Rob- 
inson, and  Butler  band  of  sheep,  as  also  all  the  interest 
of  the  said  Robinson  in  tbe  wool  for  this  year's  clip  of 
said  band  of  sheep.  It  is  also  agreed  and  understood  by 
the  parties  hereto  that  the  said  Robinson  shall  not  release 
or  surrender  title  or  possession  of  the  said  sheep  until 
such  time  as  the  same  have  been  fully  paid  for  as  afore- 
said. Witness  our  hands  and  seals  the  day  and  date  first 
above  written.  This  shall  be  left  at  the  First  National 
Bank  of  Arlington,  subject  to  the  inspection  of  either 
party,  but  not  to  be  taken  away  without  consent  of  others. 

« *  :gUTLER  &  Hoy,     [  SEAL.  ] 

**By  L.  D.  Hoy. 
'*X  L.  Robinson." 
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The  facts  out  of  which  this  litigation  arose  are, 
briefly,  that  in  the  spring  of  1887,  Hoy  and  Butler, 
being  engaged  as  partners  in  the  purchase  and  sale  of 
mutton  sheep,  and  finding  it  more  profitable  to  purchase 
entire  bands  of  sheep  than  only  such  as  were  suitable  for 
market,  entered  into  an  agreement  with  Robinson  that 
Hoy,  representing  Hoy  &  Butler,  should  buy  sheep 
throughout  the  country,  from  which  he  and  Robinson 
should  select  out  the  aged  wethers  and  mutton  sheep 
which  should  belong  to  Hoy  and  Robinson  individually, 
and  the  yearlings  and  certain  brands  of  two  year  olds 
should  be  held  as  partnership  property  by  the  firm  of 
Hoy,  Butler  &  Robinson,  one  half  to  belong  to  Robinson 
and  the  other  to  Hoy  &  Butler,  and  were  to  be  run  in  the 
mountains  until  suitable  for  market.  Under  this  agree- 
ment there  was  selected  from  the  sheep  purchased  by 
Hoy,  four  thousand  six  hundred  and  fifty  head,  which 
were  taken  to  the  mountains,  Robinson  paying  half  of 
the  purchase  price  and  expenses  of  keeping  the  same, 
and  are  the  sheep  referred  to  and  mentioned  in  the  writ- 
ten contract. 

In  the  spring  of  1888,  some  indefinite  arrangement 
seems  to  have  been  made  between  Hoy  and  Robinson, 
that  Robinson  should  go  into  Washington  and  purchase 
mutton  sheep  for  the  company,  if  any  could  be  found 
suitable  for  these  purposes,  and  Hoy  should  buy  sheep 
in  the  vicinity  of  Arlington,  each  party  to  use  his  own 
money  in  paying  for  the  sheep  purchased  by  him.  In 
pursuance  of  this  arrangement,  Robinson  went  into  Wash* 
ington,  but,  as  he  claims,  could  find  no  sheep  suitable  for 
the  purposes  desired,  which  he  could  buy  at  the  price 
agreed  upon  by  the  partners.  He,  however,  examined  a 
band  of  four  thousand  and  one  hundred  head  belonging 
to  one  Sweeney,  and  being  unable  to  purchase  them  at 
two  dollars  per  head,  that  being,  as  he  claims,  the  maxi- 
mum limit  agreed  upon  by  the  parties,  he  arranged  with 
Sweeney  that  if  he  coulc^find  a  purchaser  for  the  sheep, 
he  should  have  all  over  two  dollars  and  ninety  cents  per 
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head  for  his  compensation.  He  did  find  a  purchaser,  to 
whom  Sweeney  sold  the  sheep,  he  receiving  nine  hundred 
and  sixty  dollars  as  his  commission  on  the  sale. 

In  the  meantime.  Hoy  had  purchased  about  nine  thou- 
sand head  of  sheep  in  the  vicinity  of  Arlington,  which 
he  intended  to  turn  over  to  the  partnership;  but  when 
Robinson  returned  to  Arlington  and  reported  that  he  had 
been  unable  to  buy  any  sheep,  Hoy  objected  to  allowing 
him  to  have  a  one-half  interest  in  the  sheep  purchased  by 
him,  and  it  was  finally  arranged  that  Robinson  should 
only  have  a  one-third  interest  in  these  sheep.  Under  the 
agreement  Robinson  paid  Hoy  one  thousand  and  nine 
hundred  dollars,  and  was  to  pay  the  balance  of  his  one 
third  in  a  few  days;  but  before  this  agreement  was  finally 
consummated  and  the  money  paid,  it  was  superseded  by 
another  agreement,  by  which  Hoy  was  to  return  the  one 
thousand  and  nine  hundred  dollars  and  pay  Robinson  the 
money  invested  by  him  and  three  thousand  dollars  profits, 
amounting  in  all  to  eight  thousand  and  eight  dollars,  for 
his  interest  in  the  business.  The  one  thousand  and  nine 
hundred  dollars  was  returned  and  the  written  contract  in 
question  executed. 

Hoy  &  Butler  now  claim  that  this  written  contract 
does  not  contain  the  terms  of  the  actual  agreement  entered 
into  by  the  parties,  and  was  executed  by  them  through 
fraud  and  mistake,  and  seek  to  have  it  set  aside,  and  for 
a  full  accounting  between  the  parties  of  all  matters 
involved  in  the  partnership.  They  claim  that  the  com- 
mission received  by  Robinson  on  the  sale  of  the  Sweeney 
sheep  was  partnership  property,  and  by  not  informing 
them  of  the  matter  at  the  time  of  the  settlement,  Robin- 
son was  guilty  of  such  fraud  and  concealment  as  will 
avoid  the  contract.  Robinson,  on  the  other  hand,  claims 
that  the  partnership  between  him  and  the  plaintiffs  was 
not  a  general  partnership,  but  was  confined  only  to  the 
purchase  of  such  sheep  as  could  be  obtained  suitable  for 
their  purposes  at  the  price  of  two  dollars  per  head,  and 
did  not  include  any  other  transactions  of  any  of  the  part- 
xxni.  Ob.— 4. 
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ners;  that  during  all  the  time  of  the  existence  of  the 
partnership,  both  the  other  partners  were  constantly  buy- 
ing, selling,  and  dealing  in  sheep  which  were  not  turned 
into  the  partnership,  and  for  the  profits  of  which  they 
did  not  account  to  him;  that  he  never  bought  the  Sweeney 
sheep  at  all,  and  they  never  were  partnership  property; 
that  he  could  not  buy  them  at  the  price  agreed  upon,  and 
only  negotiated  the  sale  of  them  for  Sweeney  on  commis- 
sion and  as  an  individual  transaction,  for  which  he  was 
under  no  obligation  to  account  to  the  plaintiffs.  He  also 
claims  that  the  written  contract  contains  the  terms  of 
the  actual  agreement  between  him  and  plaintiffs,  and  was 
executed  by  plaintiffs  with  full  knowledge  of  its  contents. 
The  evidence  in  this  case  consists  principally  of  the 
testimony  of  Hoy  and  Robinson,  who  contradict  each 
other  as  to  the  terms  of  the  agreement  made  in  the 
spring  of  1888 ;  and  without  further  remark  or  comment, 
it  is  sufficient  to  say  that  we  have  carefully  examined  the 
testimony,  briefs  and  argument  of  counsel,  and  are  of  the 
opinion  that  plaintiffs  have  failed  to  sustain  the  allega- 
tions of  their  complaint  by  that  clear  and  satisfactory 
testimony  necessary  to  avoid  a  written  contract  It  is 
admitted  the  contract  was  not  based  ux)on  an  attempted 
adjustment  or  settlement  of  the  partnership  accounts, 
but  was  the  result  of  a  proposition  made  by  Hoy,  who 
was  in  possession  of  the  partnership  property,  and  had 
full  knowledge  of  its  value,  to  repay  to  Robinson  the 
money  invested  by  him  and  three  thousand  dollars  as  his 
share  of  the  profits ;  and  we  think  the  reasonable  infer- 
ence from  the  testimony  of  both  parties  is,  that  the  con- 
tract was  confined  to  the  Hoy,  Robinson  &  Butler  band  of 
sheep  and  the  wool  clipped  therefrom,  and,  perhaps, 
some  camp  supplies.  The  agreement  by  which  Robin- 
son was  to  have  one-third  interest  in  the  nine  thousand 
head  of  sheep  purchased  by  Hoy  was  never  consum- 
mated, but  the  one  thousand  nine  hundred  dollars  ad- 
vanced thereon  was  returned  to  him,  so  that  the  only 
interest  he  had  was  in  the  sheep  purchased  by  the  firm 
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in  1887  and  the  wool  taken  therefrom,  and  it  was  this 
interest  Hoy  intended  to  and  did  purchase. 

The  decree  of  the  court  below  is  therefore  affirmed. 
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1.  Equity — Settled  Accountb— Mistake— Pboop.— When  a  settlement  of 

accoants  has  been  deliberately  made  and  a  note  voluntarily  given  for  an 
ascertained  balance,  a  conrt  of  equity  will  not  re-examine  such  accounts 
except  on  precise  allegations  of  error  or  mistake  and  on  clear  and  satis- 
factory proof  of  the  same. 

2.  Settled  Accoukts— Pbomibsoby  Note— Pbebumption.— The  giving  of  a 

promissory  note  is  prima  facu  evidence  of  an  accounting  and  settlement 
of  all  demands  between  the  parties  to  that  date,  and  the  note  is  pre- 
sumed to  express  the  ascertained  balance.  Mataache  v.  Hughes,  7  Or.  SO, 
approved  and  followed. 
8.  Sbttled  Aooounts— EviDEircB— Plbadiko  Frattd  ob  Mistake.— It  is  a 
general  rule  that  settled  accounts  wUl  not  be  opened  on  mere  con- 
flicting evidence,  and  if  opened  only  errors  particularly  and  ftilly  alleged 
will  be  considered.  Fraud  or  error  must  be  precisely  pleaded,  so  that 
issue  may  be  joined  and  the  adversary  may  be  prepared.  FUitchner  v. 
Xu6^  20  Or.  828  (25  Pac  Rep.  1086)  approved  and  followed. 

Lake  County:  Lionel  B.  Wbbsteb,  Judge. 

Plaintiff  appeals.    Affirmed. 

(X  A.  Cogswell  and  W.  A.  WUahire,  for  Appellant 

TT.  B.  WUliSy  E.  D.  Sperry,  and  H.  K  Hannah  for  Re- 
spondent 

Lord,  C.  J. — This  is  a  suit  in  equity,  brought  by  the 
plaintiff  against  the  defendant  as  his  agent,  for  an 
accounting  of  alleged  business  transactions  covering  a 
period  of  about  eight  years.  The  facts  show  that  in 
October,  1880,  the  plaintiff  and  defendant  entered  into 
an  agreement  whereby  the  defendant  was  to  take  full 
charge  and  control  of  plaintiff's  stock,  consisting  of 
horses,  mules,  and  cattle,  and  of  certain  ranches  then  in 
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possession  of  the  plaintiff,  it  being  understood  that  the 
defendant  as  such  agent  was  to  sell  the  increase  of  said 
stock  and  pay  the  expenses  of  carrying  on  the  business 
out  of  the  proceeds  of  the  sale  and  other  money  furnished 
by  the  plaintiff.  For  his  services  in  conducting  and 
managing  the  business,  the  defendant  was  to  receive  the 
s^m  of  forty  dollars  per  month,  and,  as  the  defendant 
claims,  to  have  the  privilege  of  looking  after  his  own 
horses,  and  of  buying  and  selling  horses. 

The  plaintiff  in  his  complaint,  after  alleging  the  facts 
out  of  which  the  business  relation  existed  between  them, 
alleged  that  ''The  defendant  had  fraudulently,  and  in 
violation  of  his  said  trust,  spent  large  sums  of  money 
belonging  to  this  plaintiff  for  matters  and  things  personal 
to  himself  and  entirely  foreign  to  the  necessary  manage- 
ment and  care  of  plaintiffs  business ;  and  that  he  had 
from  time  to  time  sold  and  otherwise  disposed  of  a  large 
number  of  plaintiff's  said  horses,  mules,  and  cattle,  and 
rendered  no  account  therefor ;  that  he  has  demanded  of 
the  defendant  an  accounting  of  all  his  transactions  with 
reference  to  plaintiff's  said  property  and  business,  and 
demanded  of  him  to  be  allowed  to  examine  all  book%  of 
account  kept  by  him  in  relation  to  said  business  since  his 
employment,  but  that  the  defendant  refused  to  render 
any  account  or  to  permit  plaintiff  to  examine  any  of  his 
said  accounts." 

In  defense,  the  defendant  pleaded  full  and  complete 
settlement  of  all  business  transactions  between  the  plain- 
tiff and  defendant  down  to  the  twenty-fifth  of  May,  1888, 
leaving  an  unsettled  account  only  from  the  date  last  men- 
tioned to  the  fifteenth  day  of  December,  1888,  and  the 
execution  by  plaintiff  of  his  promissory  note  for  the  sum 
of  one  thousand  nine  hundred  and  sixty-nine  dollars,  the 
amount  found  due  on  said  settlement ;  and  also  alleged 
that  plaintiff  had  wrongfully  possessed  himself  of  all 
books  and  accounts  kept  and  owned  by  defendant  showing 
said  business  transactions  and  settlements,  and  thereby 
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prevented  the  defendant  from  rendering  an  account  of 
the  sama 

Upon  the  issues  thus  presented  by  the  pleadings,  the 
cause  went  to  trial,  and  the  first  issue  tried  and  deter- 
mined by  the  court  was  that  of  the  settlement  of  May  25, 
1888.  Upon  that  issue  the  court  held  that  **  the  defendant 
would  not  be  required  to  account  to  and  with  the  plaintiff 
in  reference  to  any  matter  which  occurred  prior  to  the 
twenty  fifth  day  of  May,  1888,  but  that  plaintiff  might 
show  any  errors  or  omissions  in  said  settlement  and  any 
proper  charges  against  the  defendant  prior  to  said  date." 
The  trial  court  tried  the  case  upon  the  theory  that  the 
defendant  having  pleaded  a  settlement,  the  burden  rested 
upon  him  to  establish  it  by  a  preponderance  of  the  evi- 
dence. Entertaining  this  view,  the  trial  court  permitted 
the  plaintiff  to  put  the  defendant  on  the  stand,  and  to 
interrogate  him  fully  as  to  all  business  transactions 
between  the  parties  from  the  beginning  of  the  defendant's 
agency,  without  pointing  out  or  claiming  any  particular 
matter  or  item  had  been  left  out  of  said  settlement  by 
mistake,  fraud,  or  otherwise.  As  the  plaintiff  admitted  the 
execution  of  the  note  for  the  sum  of  one  thousand  nine 
hundred  and  sixty -nine  dollars,  the  amount  found  due  on 
a  full  settlement  as  alleged,  the  counsel  for  the  defendant 
insist  that  the  burden  rested  on  the  plaintiff  to  overcome 
this  prima  facie  evidence  of  a  settlement  by  a  prei)onder- 
ance  of  evidence.  While,  therefore,  the  counsel  for  the 
defendant  claims  that  the  court  was  correct  in  finding 
that  there  had  been  a  settlement  between  the  parties  on 
the  twenty-fifth  day  of  May,  1888,  he  thinks  the  court 
erred  after  so  finding,  in  allowing  the  defendant  to  be 
interrogated  as  a  witness  in  reference  to  the  matters  as 
above  stated.  He  further  insists  that  the  pleadings  were 
not  broad  enough  to  warrant  such  an  inquiry. 

Without  doubting  the  right  of  a  party  to  inquire  into 
and  set  aside  a  settlement  for  fraud  or  to  correct  mistakes, 
he  maintains  that  before  this  can  be  done  the  pleader 
must  set  out  the  facts  constituting  the  fraud,  or  spe- 


54  HoYT  V.  Clarkson.  [  Snp.  Ct 

Opinion  of  the  oonrt— Lord,  C.  J. 

cifically  point  out  the  items  claimed  to  have  been  omitted 
or  included  by  mistake. 

As  the  plaintiff  in  his  pleadings  nowhere  claims  any 
fraud  or  mistake  in  the  settlement,  he  contends  that  after 
the  trial  court  passed  upon  the  question  of  settlement,  it 
should  have  refused  to  allow  the  evidence  in  reference  to 
the  previous  business  transactions  of  the  parties,  but 
should  have  dismissed  the  plaintiff's  bill  unless  he  ob- 
tained leave  and  amended  his  complaint  The  point  the 
plaintiff  sought  to  make  was  that  there  had  been  no  full 
and  complete  settlement  of  the  business  transactions 
between  the  defendant  and  himself,  or  in  fact  any  set- 
tlement whatever  except  for  the  personal  wages  of  the 
defendant,  and  that  the  promissory  note  executed  by  him 
was  given  therefor  and  for  no  other  consideration.  The 
court  though  found  otherwise, — that  there  had  been  a 
full  and  complete  settlement  between  them, — and  deter- 
mined that  the  defendant  was  not  required  to  account  to 
the  plaintiff  for  any  matter  which  occurred  prior  to  such 
settlement,  but  that  the  plaintiff  might  show  any  errors 
or  omissions  and  proper  charges  against  the  defendant 
prior  thereto.  While  the  trial  court  was  satisfied  that 
the  settlement  did  include  their  other  business  during  the 
period  stated,  other  than  wages  as  claimed  by  the  plaintiff, 
it  was  not  fully  satisfied  from  the  evidence  that  some 
error  or  mistake  might  not  have  occurred  in  the  settle- 
ment; and  to  avoid  any  injustice,  in  view  of  the  relation 
of  the  parties,  it  concluded  to  permit  the  plaintiff  to  offer 
proof  of  the  same.  This  was  opening  the  account  for 
examination  and  permitting  the  plaintiff  to  proceed  to 
prove  errors  or  mistakes,  if  he  could,  without  specifying 
in  what  such  errors  or  mistakes  consisted,  or  any  allega- 
tions in  respect  thereto. 

While  it  is  true  that  a  court  of  equity  will  more  readily 
open  and  examine  a  settled  account  between  parties  stand- 
ing in  fiduciary  relation  than  others,  and  even  sometimes 
entirely  disregard  such  settlement  when  such  parties  are 
not  on  an  equal  footing  in  settling  such  account,  yet  when 
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a  setilement  of  accounts  has  been  deliberately  made  and 
a  note  voluntarily  given  for  an'  ascertained  balance,  it 
will  not  reexamine  such  accounts  and  grant  relief  except 
on  precise  allegations  of  such  errors  or  mistakes,  and 
clear  and  satisfactory  proof  of  the  same.  In  Matasche  v. 
Hughes^  7  Or.  41,  the  court  says:  "The  giving  of  a 
promissory  note  is  prima  facie  evidence  of  an  accounting 
and  settlement  between  the  parties  of  all  demands 
between  them  up  to  the  time  of  the  execution  of  the 
note.  The  presumption  is  only  prima  facie,  and  is  liable 
to  be  explained,  but  until  explained  it  is  to  be  iaken 
as  true,  and  affords  sufficient  evidence  that  at  its  date  the 
maker  owed  the  payee  the  amount  named  in  the  note.'* 
The  presumption  is  in  favor  of  the  correctness  of  the 
settlement,  and  that  the  note  given  for  the  balance  ascer* 
tained  on  such  settlement  expresses  the  truth.  Hence« 
the  general  rule  that  a  settled  account  will  not  be  opened 
on  mere  conflicting  evidence,  and  that  when  opened* 
errors  or  omissions  not  alleged  will  not  be  considered* 
though  there  may  be  some  evidence  tending  to  prove 
them.  In  such  case  the  party  claiming  that  there  were 
any  errors  or  mistakes  must  allege  them  fully  and  pre- 
cisely, so  as  to  inform  his  adversary,  and  so  that  issue 
may  be  joined  upon  them:  Fleiachner  v.  Kubli,  20  Or.  328 
(25  Pac.  Rep.  1008).  When,  therefore,  the  court  below 
found  that  there  had  been  a  settlement  between  the 
parties  and  opened  it  to  reexamination  for  the  purpose 
of  showing  errors  or  mistakes,  it  ought  to  have  required 
the  plaintiff  to  allege  them,  otherwise  the  defendant  was 
uninformed  as  to  what  matter  the  plaintiff  relied  upon — 
whether  it  was  the  mistake  of  some  item  or  a  false  charge 
or  other  error. 

But  waiving  this  point,  and  recurring  to  the  result  of 
our  examination  of  the  case,  we  agree  with  the  trial  court 
that  the  evidence  shows  a  settlement,  and  that  such  set- 
tlement and  the  note  given  for  the  balance  included  all 
their  business  transactions,  and  was  not  confined  solely 
to  the  payment  of  the  wages  of  the  defendant;  but  at  the 
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same  time  we  think  the  evidence  was  slight  and  merely 
conflicting,  upon  which  the  court  opened  the  account  set 
tied  and  permitted  proof  of  errors  or  mistakes.  The 
liberality  of  the  court  in  this  regard  was  no  doubt  much 
influenced  by  the  relation  of  the  parties  as  principal  and 
agent;  but  in  view  of  the  nature  of  the  evidence  and  the 
circumstances  under  which  the  books  of  account  were 
taken  by  the  plaintiff  out  of  the  possession  of  the  defend- 
ant in  his  absence,  and  the  mutilation  of  the  same  by 
some  one,  there  certainly  was  slight  ground  for  such 
liberality  of  jurisdiction;  but  before  exercising  it  the 
court  ought  to  have  required  precise  allegations  of  the 
fraud  or  errors.  Still  we  do  not  think  any  injustice 
resulted  to  the  defendant  from  the  action  of  the  trial 
court. 

The  record  discloses  that  the  court  tried  the  case 
with  much  care  and  thoroughness  and  reached  the  result 
that  there  were  no  errors  or  mistakes,  or  any  evidence 
sufficient  to  sustain  a  decree  upon  any  transaction  prior 
to  the  settlement  of  the  twenty -fifth  of  May,  1888.  An 
attentive  examination  of  the  evidence  has  satisfied  us  of 
the  correctness  of  this  result.  It  would  encumber  the 
record  and  serve  no  useful  purpose  to  set  out  the  evi- 
dence upon  which  this  conclusion  is  founded.  But  one 
instance  may  be  referred  to  which  seems  to  have  been 
singled  out  by  the  plaintiff,  as  indicating  an  omission  by 
the  defendant  to  account  to  him  for  the  sale  of  certain 
mules.  This  item  refers  to  the  sale  of  certain  mules  to  a 
Mr.  Shearer  in  1883.  The  wife  of  the  plaintiff  testified 
that  she  never  heard  of  the  sale  of  such  mules  until  1889, 
and  the  plaintiff  testifies  that  he  first  remembers  of  hear- 
ing of  it  in  1889,  but  on  cross-examination  he  admits  that 
he  might  have  heard  of  the  sale  in  1883  and  forgotten  it. 
It  may  be  said  that  the  evidence  shows  that  the  plaintiff's 
memory  is  not  good,  and  he  admits  as  much.  The  record, 
however,  discloses  that  the  plaintiff  and  defendant  had 
a  settlement  of  all  their  business  transactions  in  1883, 
including  all  sales  of  stock,  and  that  a  balance  was  ascer* 
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tained  to  be  due  the  defendant,  for  which  the  plaintiff 
gave  his  written  promise.  But  an  examination  of  the 
evidence  in  reference  to  this  transaction  shows  that  the 
defendant,  without  the  least  reserve,  before  either  of  the 
parties  had  testified  directly  in  relation  to  such  sale  of 
mules,  testified  that  he  had  sold  to  a  Mr.  Shearer  twelve 
head  of  mules,  and  that  he  wrote  and  informed  the  plain- 
tiff of  it.  and  was  quite  positive  that  the  plaintiff  had 
written  to  him  in  reply,  and  that  he  had  paid  Mr.  Frankl 
$750  of  the  money  received  on  the  sale.  Mr.  Prankl,  who 
was  a  merchant,  testified  that  the  defendant  had  paid  to 
him  on  account  of  the  plaintiff  $750,  money  received  on 
the  sale  of  the  mules.  To  corroborate  his  testimony,  the 
plaintiff  testified  that  he  had  a  letter  from  the  defendant 
in  which  he  states  that  he  did  not  sell  his  mules  to  Mr. 
Shearer,  but  the  letter  introduced,  written  by  the  defend 
ant,  only  states  that  he  did  not  sell  any  mules  to  a  Mr. 
Stephens. 

No  one,  we  think,  can  read  all  the  evidence  in  respect 
to  this  matter  and  reach  any  other  conclusion  than  that 
the  proceeds  of  such  sale  were  properly  accounted  for. 
When  it  is  considered  that  the  sale  of  such  mules  was 
open  and  notorious ;  that  it  occurred  several  years  before ; 
that  it  was  Imown  to  the  business  men  of  the  community, 
and  that  the  merchant  with  whom  the  plaintiff  had  an 
account  received  $750  from  the  defendant  on  such  sale 
and  accounted  to  the  plaintiff  for  it ;  that  the  parties  had 
a  settlement  in  that  year,  that  the  memory  of  the  plain- 
tiff stands  self  confessed  as  not  good  and  reliable,  and 
that  the  defendant  was  deprived  of  a  part  of  his  books  of 
account  and  other  papers  which  he  claims  would  have 
exhibited  the  whole  transaction,  it  is  not  possible  to 
reach  any  other  conclusion  than  that  the  transaction  was 
properly  accounted  for  at  the  time. 

We  think,  therefore,  in  this  aspect  of  the  case,  the 
result  reached  by  the  court  was  correct,  namely,  that  the 
evidence  is  insufficient  to  show  any  error  or  omission  in 
the  settlement,  and  consequently  to  sustain  a  decree 
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based  upon  any  transaction  prior  to  the  settlement  of 
the  twenty-fifth  of  May,  1888.  This  narrows  the  case  to 
the  consideration  of  the  unsettled  business  between  the 
twenty  fifth  of  May,  1888,  and  the  fifteenth  of  December, 
1888.  The  items  of  account  during  this  period  are  few, 
and  the  account  taken  by  the  court  and  the  result  reached 
by  it  is  not  much  contested.  We  are  not  able  to  discover 
any  error  in  the  account  as  taken,  and  shall  affirm  the 
decree  for  the  balance  found  to  be  due  to  the  plaintiff, 
but  shall  award  costs  and  disbursements  in  this  court  to 
defendant. 


[Decided  October  5, 1892.] 

FIRST  NATIONAL  BANK  v.  N.  CECIL. 

£S.a81Pao.Rep.6L] 

1.  Pbomissoby  Note— CJonsidebation—Fobbkarinq  Suit.— Mere  forbear^ 

ance  to  sue  upon  receiving  the  note  of  a  third  party,  or  his  signature  to 
a  note  already  made  and  delivered,  is  not  a  good  consideration  and  will 
not  support  the  promise  of  the  surety  so  made.  In  addition  to  the  foi^ 
bearanoe  there  must  have  been  a  promise  §o  to  do  in  order  to  sustain  the 
contract.  When  the  agreement  to  forbear  is  not  explicit,  it  may  be 
inferred  from  the  fact  of  the  forbearance,  and  this  implied  agreement  is 
«  sufficient  consideration  for  the  new  note  or  signature. 

2.  Promissory  Note— Signing  After  Dbliveby— Principal  and  Surett 

— Maker. —  When  one,  for  a  valuable  consideration,  signs  his  name  to  a 
joint  and  several  promissory  note  after  it  has  been  signed  and  delivered, 
he  becomes,  as  between  himself  and  the  payee,  a  maker  and  may  be  sued 
as  such.  He  entered  into  a  new  contract  with  the  holder  of  the  note  on 
a  new  and  additional  consideration. 

Gilliam  County:  W.  L.  Bradshaw,  Judge. 

Defendant  appeals.     Affirmed. 

Alfred  S.  Bennett,  for  Appellant 

Franklin  P.  Mays,  for  Respondent. 

Bean,  J. — This  is  an  action  to  recover  the  sum  of 
three  thousand  ninety-two  dollars  and  seventy  cents,  and 
interest  from  November  20, 1890,  upon  a  promissory  note 
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for  that  amount  dated  December  20,  1889,  and  executed 
by  defendant  on  September  12,  1890.  A  trial  before  a 
jury  resulted  in  plaintiff's  favor,  from  which  defendant 
brings  this  appeal. 

On  the  trial  plaintiff  gave  evidence  tending  to  show 
that  on  December  20.  1889,  P.  Cecil,  T.  A.  Rausier,  and 
Sumner  Reed,  for  a  valuable  consideration,  made,  exe- 
cuted, and  delivered  to  plaintiff  their  joint  and  several 
promissory  note  for  three  thousand  ninety  two  dollars 
and  seventy  cents,  due  ninety  days  after  date,  with 
interest  at  the  rate  of  ten  per  cent  per  annum  from  date 
until  paid.  After  this  note  became  due,  and  while  it  was 
unpaid,  P.  Cecil,  in  order  to  escape  the  payment  thereof 
if  possible,  and  to  compel  the  bank  to  collect  the  note 
from  his  co-maker,  Sumner  Reed,  assigned,  transferred, 
and  conveyed  all  his  property  to  his  brother,  the  defend- 
ant in  this  action.  Upon  learning  of  this  transfer,  a 
representative  of  the  plaintiff  Bank  sought  an  interview 
with  defendant  and  notified  him  that  inasmuch  as  he  had 
the  property  of  P.  Cecil,  the  bank  wanted  him  to  sign 
the  note  it  held  against  Cecil,  Rausier,  and  Reed,  at  the 
same  time  informing  him  that  unless  he  did  sign  the  note 
it  would  institute  proceedings  to  contest  the  conveyance 
from  his  brother  to  himself,  as  it  knew  there  was  no  con- 
sideration for  the  conveyance,  but  it  was  made  solely  for 
the  purpose  of  getting  the  property  out  of  P.  Cecil's 
hands.  Whereupon  the  defendant  agreed  to  and  did,  on 
September  12,  1890,  sign  his  name  to  the  note  at  the 
bottom  thereof,  and  plaintiff  refrained  from  bringing 
suit  to  set  the  conveyance  aside.  At  the  close  of  plain- 
tifTs  testimony,  defendant  moved  for  a  nonsuit,  which 
being  overruled,  the  cause  was  submitted  to  the  jury 
without  any  evidence  whatever  on  the  part  of  defendant. 

The  contention  of  defendant  on  this  appeal  is  that  his 
signature  to  this  note  was  void  and  of  no  effect — Jlrst, 
because  there  was  no  consideration  for  the  same,  and, 
second,  because  by  placing  his  name  on  the  note  under 
the  circumstances  detailed,  he  became  only  a  surety  or 
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ISTuarantor  for  the  other  parties  to  the  note,  and  his  con- 
tract was  a  collateral  one  within  the  statute  of  frauds,  and 
void  because  it  does  not  express  the  consideration. 

1.  Upon  the  first  point  the  argument  is,  that  the 
arrangement  between  plaintiff  and  defendant  did  not 
amount  to  an  agreement  on  plaintiff's  part  to  forbear 
proceedings  to  contest  the  conveyance  from  F.  Cecil  to 
defendant.  This  question  coming  before  us  as  it  does  on 
a  motion  for  a  nonsuit,  we  are  only  called  upon  to  say 
whether  the  jury  could  fairly  infer  such  an  agreement 
from  the  evidence  reported.  By  the  evidence  it  does  not 
appear  that  plaintiff  in  so  many  words  agreed  to  forbear 
proceedings  to  contest  the  conveyance,  but  it  seems  to  us 
the  evident  import  of  the  language  and  conduct  of  both 
parties  is  to  that  effect,  or  at  least  the  jury  was  justified 
in  so  finding.  Plaintiff  said:  ** Unless  you  sign  the  note 
wc  will  contest  the  conveyance."  which  fairly  implies  that 
if  the  note  is  signed,  plaintiff  will  forbear  such  proceed- 
ings, and  this  was  clearly  the  understanding  of  both  par- 
ties, and  is  evidence  from  which  the  jury  could  find  an 
implied  agreement  to  forbear.  •*  Whether  there  was  an 
implied  agreement  to  forbear,"  says  Chief  Justice  Shaw, 
in  Boyd  v.  Frieze^  5  Gray,  555,  **is  a  question  of  fact,  de- 
pending on  the  circumstances,  and  if  they  are  such  as 
lead  to  a  natural  and  reasonable  conclusion  that  the  new 
security  or  other  new  promise  was  given  to  induce  the 
creditor  to  forbear,  and  he  did  in  fact  forbear,  a  jury  may 
find  that  there  was  such  implied  agreement  or  understand- 
ing, upon  which  the  court  would  hold  that  there  was  a 
good  and  legal  consideration  to  give  effect  to  the  new 
promise:  Walker  v.  Sherman,  11  Met  172;  Breed  v.  Hill" 
Iiouse,  7  Conn.  523." 

2.  When  a  promise  is  direct  and  when  collateral  is 
often  a  vexed  and  difficult  question,  but  we  do  not  think 
it  necessary  to  enter  into  any  discussion  of  that  question 
in  this  case,  for  we  take  the  rule  to  be  that  when  one  after 
its  delivery  signs  his  name  to  a  joint  and  several  promis- 
sory note  for  a  valuable  consideration,  he  becomes,  as  be* 
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tween  himself  and  the  payee,  a  maker  and  may  be  sued  as 
such:  1  Edw.  Bill.  §  257;  Partridge  v.  Colby,  19  Barb.  248; 
McVean  v.  Scott,  46  Barb.  379;  Card  v.  Miller,  I  Hun,  504; 
Brovmell  v.  Winnie,  29  N.  Y.  400  (86  Am.  Dec.  814);  Dick- 
erman  v.  Miner,  43  Iowa,  508;  Hamilton  v.  Hooper,  46  Iowa, 
515  (26  Am.  Rep.  161).  Independently  of  the  question 
of  the  alteration  of  the  note  and  the  effect  of  the  defend- 
ant's signature  upon  the  liability  of  the  other  parties,  the 
legal  effect  of  his  signing  the  note  under  the  circumstances 
of  this  case  is,  that  he  became  a  party  to  a  new  contract 
as  between  him  and  the  plaintiff  on  a  new  and  additional 
consideration.  The  effect  of  his  act  was  to  execute  a  new 
note  at  the  time  he  attached  his  signature,  and  as  the 
maker  of  such  note  he  is  liable. 

We  find  no  error  in  the  giving  or  refusal  by  the  court 
of  instructions  on  the  question  of  the  attorney's  fees,  and 
the  judgment  is  affirmed. 

[Decided  February  13, 1893.] 

On  Rehearing. 

Bean,  J. — This  cause  was  originally  submitted  on 
briefs  without  an  oral  argument,  and  as  the  brief  of 
appellant  was  confined  largely  to  a  discussion  of  the 
points  passed  upon  in  the  opinion  filed,  the  alleged  error 
of  the  trial  court  in  giving  and  refusing  certain  instruc- 
tions, although  assigned  as  error  and  noted  in  the  brief, 
escaped  our  attention  and  was  not  considered. 

The  contention  for  appellant  is,  that  although  an 
agreement  by  plaintiff  to  forbear  instituting  proceedings 
to  set  aside  the  conveyance  from  P.  Cecil  to  defendant, 
and  an  actual  forbearance  by  it  would  be  a  good  and 
sufficient  consideration  for  the  execution  of  the  note  by 
defendant,  and  that  there  was  evidence  from  which  the 
jury  might  find  such  an  agreement,  yet  that  question  was 
not  submitted  to  the  jury,  but  the  court  instructed  them 
in  effect  that  mere  forbearance  by  plaintiff  without  an 
agreement  to  forbear  would  be  a  sufficient  consideration 
for  defendant's  promise. 
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I'he  defendant  requested  the  court  to  charge  the  jury 
that  ''the  mere  forbearance  of  plaintiff,  if  you  should  find 
that  there  was  such  forbearance,  to  attack  a  conveyance 
of  property  from  P.  Cecil  to  the  defendant,  without  any 
agreement  to  forbear  on  the  part  of  the  plaintiff,  would 
not  be  a  sufficient  consideration  to  sustain  the  contract 
in  question,  even  though  the  plaintiff  did  forbear  to  at- 
tack  such  conveyance  on  account  of  the  defendant  having 
signed  the  note  in  question."  This  was  refused  and  the 
following  given:  *'If  you  believe  from  the  evidence  that 
when  the  defendant  signed  the  note  sued  upon  he  did  so 
to  induce  the  plaintiff  not  to  attack  the  conveyance  of 
property  theretofore  made  by  Prank  Cecil  to  himself, 
then  I  charge  you  that  there  was  a  good  and  sufficient 
consideration  for  his  so  signing." 

From  the  instruction  refused  and  the  one  given,  it  is 
apparent  the  theory  of  the  trial  court  was  that  an  agree- 
ment on  the  part  of  plaintiff  to  forbear  to  attack  the  con- 
veyance from  Prank  Cecil  to  defendant  was  not  necessary 
to  support  the  defendant's  promise,  but  if  the  note  was 
signed  by  defendant  to  induce  plaintiff  to  so  forbear,  it 
was  a  sufficient  consideration.  This  was  manifest  error. 
An  agreement  by  a  creditor  to  forbear  prosecuting  his 
claim,  and  an  actual  forbearance  by  him,  is  a  good  con- 
sideration to  sustain  a  promise  of  a  third  person  to  pay 
the  claim:  Robinson  v.  Qould^  11  Cush.  55;  Bish.  Contr. 
§  63;  but  a  mere  forbearance  without  such  a  promise  is 
not.  **A  mere  forbearance  to  sue,"  says  Bioelow,  J., 
'•without  any  promise  or  agreement  to  that  effect  by  the 
holder  of  a  note,  forms  no  sufficient  consideration  for  a 
guaranty.  It  is  a  mere  omission  on  the  part  of  the 
creditor  to  exercise  his  legal  right  to  which  he  is  not 
bound  by  any  promise,  and  which  he  may  at  any  moment 
and  at  his  own  pleasure  enforce." — Mecomey  v.  Stanley, 
8  Cush.  87;  and  this  is  so  although  the  act  of  forbear- 
ance was  indmced  by  the  defendant's  promise:  Manter  v. 
Churchill,  127  Mass.  31.  An  agreement  to  forbear  may 
be  inferred  by  the  jury  from  the  fast  of  forbearance  and 
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the  circumstances  under  which  it  was  exercised,  and  as 
we  have  already  held,  there  was  sufficient  evidence  in 
this  case  to  go  to  the  jury  on  that  question;  but  whether 
there  was  such  an  ai^reement  on  the  part  of  the  plaintiff, 
either  express  or  implied,  ought  to  have  been  submitted 
to  the  jury. 

It  was  argued  for  the  plaintiff  that  the  note  itself 
imports  a  consideration,  and  in  the  absence  of  any  evi- 
dence on  the  part  of  the  defendant  showing  a  want  of 
consideration,  the  plaintiff  was  entitled  to  a  verdict,  and 
the  error  of  the  court  in  instructing  the  jury  did  not 
prejudice  the  defendant.  But  as  the  defendant  did  not 
partake  in  the  original  consideration  of  the  note  by 
becoming  a  party  to  it  at  its  inception,  the  plaintiff,  in 
order  to  recover  against  him,  was  bound  to  show  a  valid 
consideration  for  his  promise ;  otherwise  it  was  nudum 
pactum  and  void.  Without  a  new  and  independent  con- 
sideration, the  legal  effect  of  his  signing  the  note  was 
that  be  became  a  party  to  an  old  note  which  had  long 
been  made  and  delivered  to  the  payee  as  a  completed 
conti-act  on  a  consideration  wholly  past  and  executed, 
and  moving  solely  between  the  original  makers  and  the 
plaintiff,  and  not  to  a  new  contract  on  a  new  and  additional 
consideration  as  between  the  payee  and  himself.  The 
words  "for  value  received"  gain  no  new  or  additional 
meaning  by  the  defendant's  signature  and  import  no 
other  or  further  consideration  than  that  which  they  sig 
nified  when  the  note  was  given;  and  without  some  proof 
of  a  new  consideration,  plaintiff  cannot  recover,  because 
the  complaint  avers  that  the  note  was  not  signed  by 
defendant  until  long  after  it  was  delivered  to  the  plain- 
tiff by  the  original  promissors:  Oreen  v.  Sheppard, 
5  Allen,  589. 

It  follows  therefore  that  the  judgment  must  be  reversed 
and  a  new  trial  ordered. 
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[Decided  October  6,  1892.] 

i  ilf  J.  E.  HAMILTON  v.  T.  J.  BLAIR  et  al, 

L33*4g  [a  C.  81  Pac.  Rep.  197.] 

I  W  anil        "^  Appkal — Paeties — JuBignrcTioN.— All  parties  to  a  judgment  or  decree 
"^^  64  whose  interests  may  be  substantially  affected  by  the  adjudication  of  the 

.  33  336  appellate  court  must  be  included  in  the  appeal.    Without  all  such 

33     64]  parties  before  it,  the  appellate  court  has  no  jurisdiction. 

r  ^        2.  Appeal  and  Ebrob — Parties. — All  depositors  of  grain  in  a  warehouse 

I  34  343  ,  cure  necessary  parties  to  an  appeal  in  a  suit  in  equity  to  determine  their 
respective  rights,  especially  one  against  whom,  with  the  appellants,  a 
ludgment  has  been  rendered  because  of  the  removal  of  more  than  his 
share  of  the  grain. 

Benton  County :  Robert  S.  Bean,  Judge. 
Defendants  appeaL     Affirmed. 
J,  E.  Bryson,  and  L.  Flinn,  for  Appellants. 
John  Kelsay,  and  W.  S.  Hufford,  for  Respondents. 

Lord,  C.  J. — This  is  a  motion  interposed  by  the 
plaintiff  J.  E.  Hamilton,  and  the  defendants  Thomas 
Cooper,  Marion  Cooper,  and  the  Cooper  Bros.,  to  dismiss 
the  appeal  in  the  above-entitled  suit  for  want  of  jurisdic- 
tion. The  motion  is  urged  upon  the  ground  that  one  of 
the  defendants,  the  Salem  Capital  Flour  Mills  Co.,  who 
was  a  party  to  the  suit  in  the  trial  court  but  who  has  not 
been  served  with  notice  of  appeal  to  this  court,  is  a  nec- 
essary and  indispensable  party  for  a  full  and  complete 
determination  of  the  subject  matter  involved  in  the  decree 
appealed  from. 

It  appears  from  the  record  that  the  plaintiff  brought 
a  suit  in  equity  against  the  defendants  for  the  adjust- 
ment and  determination  of  their  resi)ective  rights  in 
reference  to  a  certain  quantity  of  wheat  which  they  had 
stored  in  mass  in  the  warehouse  of  the  defendant  T.  J. 
Blair.  Upon  the  trial,  the  court  below  found  that  the 
plaintiff  and  defendants  were  tenants  in  common  in 
twenty-six  thousand  and  sixty-five  bushels  of  wheat, 
and  the  number  of  bushels  each  of  them  had  respect- 
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ively  so  deposited  in  the  warehouse ;  that  subsequently 
there  occurred  a  loss  or  diminution  of  said  wheat  so 
stored,  and  that  thereafter  the  defendants  the  Salem 
Capital  Flour  Mills  Ck>.,  Hamilton,  Job  &  C!o.,  and 
J.  E.  Henkle  &  Co.,  took  out  of  the  wheat  so  stored 
in  bulk  the  full  amount  of  wheat  each  had  respectively 
deposited,  the  same  being  the  whole  amount  of  wheat 
then  remaining  in  said  warehouse,  and  converted  the 
same  to  their  ovni  use  without  the  knowledge  or  consent 
of  the  other  parties  to  the  suit.  The  court  further  found 
that  the  plaintifi  and  defendants  Thomas  Cooper,  Marion 
Cooper,  Cooper  Bros.,  and  G.  H.  Henderson,  have  not  re- 
ceived any  part  or  portion  of  the  wheat  so  stored  in  said 
warehouse,  and  thereafter  made  a  decree  in  favor  of 
the  plaintiff  and  the  defendants  Thomas  Cooper,  Marion 
Cooper,  Cooper  Bros.,  and  6.  H.  Henderson,  and  against 
the  defendants  the  Salem  Capital  Flour  Mills  Co.,  J.  E. 
Henkle  &  Co.,  and  Hamilton,  Job  &  Co.,  a  particular 
specification  of  which  is  unnecessary.  From  this  decree 
the  defendants  Hamilton,  Job  &  Co.  and  J.  E.  Henkle  & 
Co.  have  appealed  to  this  court,  but  they  have  not  served 
any  notice  of  such  appeal  upon  the  defendant  the  Salem 
Capital  Flour  Mills  Co.  Upon  this  state  of  the  case,  the 
contention  of  respondents  is,  that  the  Salem  Capital 
Flour  Mills  Co.  is  a  necessary  and  indispensable  party  to 
the  suit  in  this  court,  for  the  reason  that  its  presence  is 
necessary,  from  the  nature  of  the  controversy,  to  a  full 
and  complete  adjudicatiop  thereof,  ^nd  hence  that  the 
failure  of  the  appellants  to  make  it  a  party  is  fatal  to 
their  appeaL 

The  trial  court  in  disposing  of  the  case  proceeded 
upon  the  principle,  as  held  by  this  court  in  Brown  v. 
I^arthcutt,  14  Or.  529  (13  Pac.  Rep.  485),  that  where 
several  depositors  have  wheat  stored  in  a  warehouse  in  a 
common  mass,  and  a  deficiency  occurs,  not  occasioned  by 
the  default  of  the  depositors,  the  loss  must  be  borne  by 
each  of  them  in  the  proportion  which  the  amount  of  his 
wheat  bears  to  the  whole  amount  deposited ;  and  that  in 
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such  cas3,  where  one  or  more  depositors  have  received 
the  full  quantity  of  the  wheat  deposited  by  them,  or  a 
larger  proportion  than  their  ratable  share,  in  view  of  such 
deficiency  they  are  bound  to  account  to  the  other  de- 
positors for  such  excess  according  to  the  proportion  of 
the  loss ;  but  to  establish  and  enforce  such  ratable  dis- 
tribution, the  suit  **must  be  brought  in  equity,  where  all 
the  claimants  can  be  heard,  and  a  decree  can  be  rendered 
establishing  the  rights  of  each  with  respect  to  the  prop- 
erty in  controversy":  Dowa  v.  Ekstrone^  3  Fed.  R.  19. 
*  'A  court  of  equity, "  as  Walker,  C.  J. ,  said,  •  *  has  j  urisdic- 
tion  to  bring  all  the  parties  before  the  court  and  to  do 
complete  justice  between  them.  It  should  ascertain  the 
deficiency  of  the  joint  property,  and  decree  that  each 
joint  owner  share  the  loss  in  pro  rata  proportions ;  and 
if  any  of  the  owners  have  received  from  the  common 
stock  more  than  their  proportion,  that  they  contribute 
the  excess  to  those  who  have  not  received  their  proper 
proportion.  •  *  *  Thus  complete  justice  will  be  done 
and  a  multiplicity  of  suits  and  expense  avoided*':  Dole  v. 
Olmstead,  86  111.  155.  From  all  this  it  is  apparent  that 
in  cases  of  this  sort,  before  there  can  be  any  adjustment 
or  proper  determination  of  the  respective  rights  of  the 
parties  to  the  property  in  controversy,  by  a  decree,  all 
the  depositors  or  parties  interested  must  be  brought 
before  the  court.  It  is  only  then  that  the  court  is  in  a 
position  to  treat  such  property  as  a  common  fund,  and 
award  a  distribution  in  ratable  proportion  among  the 
depositors  entitled  to  participate  in  it 

As  in  suits  in  equity  the  case  must  be  tried  anew  in  the 
appellate  tribunal,  any  change  or  any  modification  or 
any  reversal  of  the  decree  by  this  court  would  necessarily 
have  the  effect  to  disturb  or  to  destroy  the  ratable  pro- 
portion established  by  it  to  be  distributed  among  the  de- 
positors and  render  a  new  division  necessary,  it  would 
follow  that  all  the  depositors  who  were  parties  to  the  suit 
in  the  trial  court  would  have  a  substantial  interest  to  be 
affected  by  such  decree  of  the  appellate  tribunal  as  to 
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render  their  presence  necessary.  The  general  principle 
is  well  established  that  it  is  essential  that  all  parties 
whose  interests  may  be  substantially  affected  by  the 
judgment  on  appeal,  should  be  made  parties  to  the  ap- 
peal. *'It  is  an  elementary  rule  in  appellate  proceed- 
ings," said  NiBLACK,  J.,  "that  all  parties  to  and  affected 
by  the  judgment  appealed  from  must  be  actually  or  con- 
structively included  in  the  appeal  upon  the  principle  that 
only  those  before  the  appellate  court  are  bound  by  the 
appeal,  and  that  hence  the  inclusion  of  all  the  parties  to 
the  judgment  appealed  from  is  necessary  to  confer  com- 
plete jurisdiction  upon  the  latter  court":  Eunderlock  v. 
Duvjdee  Co.  88  Ind.  141.  And  in  Elliott's  App.  Proc.  §  144, 
it  is  said  that  *'it  certainly  is  jurisdictional  whenever  the 
nature  of  the  case  is  such  as  to  render  it  necessary  to 
have  all  the  parties  before  the  court  in  order  to  fully  de- 
termine their  rights."  As  any  modification  or  reversal 
of  the  decree  appealed  from  by  this  court  must  necessa- 
rily, from  the  nature  of  the  controversy,  materially  affect 
the  rights  of  all  the  other  dei)Ositors,  it  results  that  their 
presence  as  parties,  including  the  Salem  Capital  Flour 
Mills  Co.,  is  essential  and  indispensable  to  a  complete 
adjudication  of  the  matter  in  controversy,  and  that  the 
failure  of  the  api)ellants  to  notify  said  company  and  make 
it  a  party  deprives  this  court  of  jurisdiction  to  entertain 
their  appeal. 

As  a  consequence,  the  motion  must  be  allowed  and  the 
appeal  dismissed. 

Bean,  J.,  having  presided  at  the  trial  of  this  cause  in 
the  court  below,  took  no  part  in  this  decision. 
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1.  Appeal  pbom  Jubticb'b  Coubt— Amevdmeivt  of  Plbadinob.— On  an  appeal 

from  a  jostice's  court,  the  circuit  court  can  try  nothing  but  the  issues 
made  up  in  the  justice's  court,  and  has  no  authority  on  appeal  to  allow 
any  change  to  be  made  in  the  issues,  as  by  tiling  an  answer:  Code, 
JJ  681,  2180. 

2,  Idem— PowEB  to  RBKAND.^On  appeal  the  drcoit  court  cannot  remand  a 

cause  to  the  justice's  court  for  further  action. 
8.  Assumpsit —  Voluntabt  Sebyicb. — Any  act  done  for  the  benefit  of  another 
without  his  request  is  deemed  in  law  a  voluntary  service  for  which  no 
action  can  be  maintained. 

4.  VoLUNTABY  Sebvices— REQUEST— pBOBHSE  TO  Pat.— Actious  to  rccover 

for  voluntary  services  are  founded  upon  contract;  and  to  make  one  liable 
thereon  it  must  appear  not  only  that  the  defendant  has  received  a  benefit, 
but  also  that  he  either  requested  the  performance  of  the  service,  or  that 
when  he  knew  the  service  had  been  performed,  he  promised  to  pay  for  it. 
Glenn  v.  Savage,  14  Or.  577  ( 16  Pac.  442),  approved;  Bohr  v.  Baker,  13 
Or.  360  ( 10  Pac.  627 ),  distinguished. 

5.  Voluwtaby  Sebvice— Implied  Request— Implied  Pbomise  to  Pay.^Id 

the  case  of  a  beneficial  service  a  previous  request  may  be  implied  from 
a  subsequent  promise,  and  so  a  subsequent  promise  may  be  implied  from 
a  previous  request. 

Multnomah  County.     E.  D.  Shattuck,  Judge. 

Defendant  appeals.    Affirmed. 

This  is  an  action  originally  commenced  in  the  justice's 
court  for  East  Portland  precinct,  Multnomah  County, 
Oregon,  by-  respondents  Porbis  &  Co.  against  Inman, 
Poulsen  &  Co.,  to  recover  $60.30  upon  a  qiuintum  meriut 
for  work,  labor,  and  materials  performed  and  furnished 
by  them  to  respondents  in  the  following  manner,  to  wit : 
Respondents  and  appellants  both  had  separate  contracts 
with  the  city  of  East  Portland  for  the*  construction  of 
side  and  crosswalks  upon  H  street  in  said  city,  each  party 
having  the  work  upon  certain  blocks  thereon,  and  the 
improvement  of  lots  5  and  6  in  block  No.  305  was  awarded 
to  appellants ;  but  respondents,  as  they  claim  by  mistake, 
went  upon  said  lotfi  and  performed  the  work  and  fur- 
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nished  the  materials  therefor.  The  improvement  was 
duly  accepted  by  the  city,  and  a  warrant  drawn  in  favor 
of  appellants  for  the  contract  price,  which  respondents 
claim  was  received  to  their  use  and  benefit.  Respondents 
further  claim  that  on  October  5,  1891,  after  discovering 
their  mistake,  they  applied  to  appellants  for  said  warrant, 
or  the  equivalent  thereof,  and  that  appellants  then  f^reed 
to  pay  them  the  sum  of  160.30  therefor. 

Appellants  interposed  a  general  demurrer,  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  which  was  sustained  by  the  justice ;  and 
respondents  refusing  to  further  plead,  the  justice  gave 
judgment  for  costs  and  disbursements  to  appellants,  from 
which  judgment  respondents  appealed  to  the  circuit 
court  for  Multnomah  County.  That  court  reheard  the 
demurrer  and  reversed  the  decision  of  the  justice.  The 
appellants  then  asked  leave  to  file  an  answer,  which  was 
refused,  whereupon  they  asked  that  the  case  be  remanded 
to  the  justice's  court,  which  was  also  refused,  and  the  court 
rendered  a  judgment  in  favor  of  respondents  ( the  plain 
tiffs)  and  against  appellants  (the  defendants)  for  the 
amount  claimed,  with  the  costs  and  disbursements  of  the 
action;  whereupon  they  appealed,  assigning  as  error 
(1)  the  overruling  of  the  demurrer ;  (2)  in  setting  aside 
the  judgment  of  the  justice's  court ;  ( 3 )  in  refusing  to  per- 
mit defendants  to  file  an  answer  after  the  demurrer  had 
been  overruled;  (4)  in  refusing  to  remand  the  cause 
to  the  justice*s  court  for  trial,  with  permission  for  defend- 
ants to  answer. 

John  H.  Ball,  for  Api)ellants.  , 

ResxK>ndent8  having  voluntarily  entered  upon  and 
performed  the  work  on  appellants*  contract  without  their 
knowledge  or  consent,  cannot  recover  therefor:  Bohr  v. 
Baker,  13  Or.  850. 

The  alleged  subsequent  promise  of  appellant  to  pay 
resi>ondent  for  such  work  and  labor  was  without  consider- 
ation and  void,  for  a  past  or  executed  consideration  is  not 
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sufficient  to  sustain  a  promise  founded  uix>n  it,  unless 
there  was  a  request  for  the  consideration  previous  to  its 
being  done  or  made:  1  Pars.  Oon.  6th  ed.  469;  Bish. 
Contr.  §  90;  Bartholomew  v.  Jackson,  20  Johns.  28;  11  Am. 
Dec.  237;  Allen  v.  Bryson,  67  Iowa,  591;  56  Am.  Rep.  358; 
Sm.  L.  C.  9th  Ed.  303;  Chamberlin  v.  Whitford,  102  Mass. 
448;  Dearborn  v.  Boioman,  3  Met.  155;  Snevily  v.  Bead,  9 
Watts  (Pa.),  396;  SJiealy  v.  Toole,  56  Ga.  210;  Balcom  v. 
Craggin,  5  Pick.  295;  Dodge  v.  Adams,  19  Pick.  429;  Shep- 
herd  v.  Young,  8  Gray,  152;  69  Am.  Dec.  242. 

A  disadvanteige  occurring  to  the  promisee  may  con- 
stitute a  consideration  for  a  promise,  but  to  have  that 
effect  it  must  appear  that  the  disadvantage  was  suffered 
at  the  request  of  the  promisor  expressed  or  implied: 
ffandrahan  v.  (y Began,  45  Iowa,  298;  Sm.  L.  C.  9th  Ed. 
802;  Cook  v.  Bradley,  7  Conn.  57;  18  Am.  Dec.  79. 

Fred.  L.  Keenany  for  Respondents. 

Appellant  relies  on  the  refusal  of  the  court  to  permit 
it  to  answer,  as  error.  The  circuit  court  can  try  only 
issues  made  in  the  justice's  court,  and  has  no  power  to 
make  amendments  changing  the  issues  tried  therein: 
Carrie  v.  8.  P.  Co.  21  Or.  566;  28  Pac.  Rep.  884;  Hill's  Code, 
§  2130;  Odell  v.  Ootfrey,  13  Or.  466. 

The  counsel  for  appellant  relies  on  Bohr  v.  Baker,  13 
Or.  350,  which  is  clearly  distinguishable  from  this  case, 
in  that  there  was  no  subsequent  promise  to  pay.  In  order 
to  make  a  defendant  liable  he  must  either  have  requested 
the  performance  of  the  service,  or  after  he  knew  of  the 
service,  must  have  promised  to  pay  for  it:  Olenn  v.  Sav- 
age, 14  Or.  567;  Force  v.  Haines,  17  N.  J.  L.  385;  1  Par. 
Con.  469,  note  A,  and  ^447,  472. 

The  promisor  was  free  to  refuse  the  benefit;  1  e.,  the 
warrant  authorizing  payment,  without  which  the  mere 
doing  of  the  work  would  be  of  no  benefit:  Doty  v.  Wilson^ 
14  Johns.  378;  Oleason  v.  Dyke,  22  Pick.  373;  Hicks  v. 
Burhans,  10  Johns.  243;  Abbot  v.  Herman,  7  Me.  118;  Hatch 
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V.  PurceU,  21  N.  H.  544;  Ingrdham  v.   OHJbed,  20  Barb. 
151,  153. 

Though  in  general  a  past  consideration  will  not  sup- 
port a  promise  at  law,  there  are  nev^ertheless  cases  in 
which  a  past  or  executed  consideration  will  be  supported 
by  an  implied  antecedent  request,  where  for  instance  the 
party  sought  to  be  charged  has  derived  benefit  from  that 
which  is  alleged  to  be  the  consideration  for  his  promise. 
The  slighest  consideration  will  be  held  sufficient  to  sup- 
port a  promise:  Pool  v.  Horwer,  64  Md.  131;  Dyer  et  at.  v. 
McPhee,  6  Col.,  174;  and  a  benefit,  however  slight,  will  be 
sufficient  to  uphold  it:  Seymour  v.  Tottm  of  Marlboro,  40 
Vt  171. 

Moore,  J.— Hiirs  Code,  §  581,  makes  the  writ  of 
review  concurrent  with  an  appeaL  The  plaintiffs  could 
have  taken  an  appeal  or  could  have  had  the  action  of  the 
justice's  court  reviewed.  They  chose  to  take  an  appeal, 
and  the  only  issue  the  circuit  court  could  try  on  the 
appeal  was  the  one  raised  in  the  justice's  court  upon  the 
demurrer:  Hill's  Code,  §  2130.  The  circuit  court  had 
no  authority  to  allow  an  answer  to  be  filed  after  the 
demurrer  was  overruled,  as  this  would  have  changed 
the  issue  made  in  the  justice's  court  from  one  of  law  to 
that  of  fact:  Currie  v.  Saathem  Pacific  Co.  21  Or.  566 
(28  Paa  Bep.  884).  Under  the  statute  as  it  now  exists, 
a  demurrer  is  a  very  dangerous  pleading  in  a  justice's 
court,  as  the  party  aggrieved  may  take  an  appeal  instead 
of  review,  and  the  circuit  court  can  try  nothing  but  the 
issues  made  in  the  justice'^  court,  and  has  no  authority 
upon  appeal  to  allow  any  change  to  be  made  in  the  issues, 
nor  can  it  upon  appeal  remand  the  cause  for  further 
action  to  the  justice's  court. 

This  disposes  of  all  the  questions  presented  in  this 
appeal  except  the  one  raised  in  the  justice's  court.  Did 
the  complaint  state  facts  sufficient  to  constitute  a  cause 
of  action?  The  gist  of  the  action  grows  out  of  the 
request  for  the  performance  of  the  services  and  the 
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promise  to  pay  therefor.  To  make  one  liable  upon  sucb 
a  contract,  it  is  not  enough  to  allege  and  show  that 
the  defendant  had  received  a  benefit,  but  it  must  appear 
in  addition  that  the  defendant  had  either  requested  the 
performance  of  the  service,  or  that  when  he  knew  the 
service  had  been  performed,  he  promised  to  pay  for  the 
same:  Ol&nn  v.  Savage^  14  Or.  577  (15  Pac.  Rep.  442). 
•*As  the  law  will  imply  a  promise  to  pay  from  a  previous 
request,  so  it  will  imply  a  request  on  proof  of  certain  cir- 
cumstances and  ttie  beneficial  nature  of  the  services  ren- 
dered "  on  the  promise  to  pay  for  the  same :  Force  v. 
Eaines,  17  N.  J.  L.  412.  Any  act  done  for  another  with- 
out his  request  is  deemed  in  law  a  voluntary  courtesy, 
for  which  no  action  can  be  sustained.  Such  actions  are 
founded  upon  contract,  and  there  must  have  been  a  legal 
obligation  to  do  the  act  on  the  part  of  the  defendant,  or 
the  services  must  have  been  beneficial  to  him,  and  a  sub- 
sequent promise  to  pay,  before  any  recovery  can  be  had. 
IVo  of  these  three  must  always  exist — legal  obligation, 
beneficial  service,  or  subsequent  promise.  If  the  defend- 
ant was  not  legally  bound  to  do  the  thing  himself,  or  the 
services  were  not  beneficial,  the  subsequent  promise 
would  not  make  him  liable ;  if  he  was  legally  bound  to 
do  the  act  himself,  and  the  services  were  not  beneficial, 
or  he  did  not  subsequently  promise  to  pay  for  the  same, 
there  could  be  no  recovery.  Necessaries  furnished  a 
minor  constitute  an  exception  to  this  universal  rule. 
Many  cases  have  been  cited  to  support  the  theory  that 
there  was  no  consideration  to  gupport  the  alleged  promise- 
In  the  case  of  Bohr  v.  Baker,  13  Or.  350  (10  Pac.  627), 
Work  had  been  done  by  mistake  on  Baker's  contract  by 
Rohr,  and  this  court  held  that  there  could  be  no  recovery 
as  there  had  been  no  previous  request  nor  subsequent 
promise.  Such  was  the  decision  in  Dawson  v.  Dawson^ 
12  la.  513,  and  Bartholomew  v.  Jackson,  20  Johns.  28  (11 
Am.  Dec.  237).  If  the  defendant  derives  no  benefit  from 
the  transaction,  there  is  no  consideration  for  the  subse- 
quent promise:  Frear  v.  Eardenburg,  5  Johns.  277  (4  Am. 
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Do-.  256);  Balcom  v.  Oraggin,  5  Pick.  295.  If  it  were  in- 
tended at  the  time  the  services  were  rendered  that  they 
should  be  gratuitous,  no  subsequent  promise  would  make 
the  defendant  liable:  Allen  v.  Bryson,  67  la.  596  (25  N 
W.  Rep.  820);  Shepherd  v.  Yming,  8  Gray,  152,  (69  Am. 
Dec.  242.)  Where  there  is  no  legal  obligation,  a  sub- 
seqiTent  promise  will  not  make  the  defendant  liable: 
Snevily  v.  Read,  9  Watts  (Pa.),  402;  Dearborn  v.  Bowman, 
3  Met.  155;  Mills  v.  Wyman,  3  Pick.  207.  The  rule  may 
be  formulated  in  the  negative  as  follows:  If  the  consid- 
eration be  past  and  the  party  derives  no  benefit  from 
it^  or  if  he  was  not  legally  bound  to  pay  for  the  services, 
or  if  the  services  were  intended  to  be  gratuitous  at  the 
time  they  were  rendered,  the  subsequent  promise,  in  the 
absence  of  a  previous  request,  would  be  Tvudum  pactum. 
The  converse  is  also  true.  If  the  consideration  be  past  \ 
and  the  i)arty  derives  a  benefit,  or  if  he  is  legally  bound  S 
to  pay,  the  subsequent  promise  implies  a  previous  request, 
the  legal  effect  of  which  is  the  same  as  if  it  existed  from 
tiie  beginning,  and  the  contract  will  be  enforced. 

Applying  this  rule  to  the  complaint,  does  it  state  a 
sufficient  consideration  to  support  the  alleged  promise  ? 
It  states  that  the  defendant  received  and  retained  the 
sixty  dollars  and  thirty  cents,  the  benefit  of  the  labor, 
which  was  the  consideration  for  the  promise.  '^A  con- 
sideration is  some  benefit  or  advantage  accruing  to  the 
the  party  promising":  Buchanan  v.  International  Bank, 
78  m.  500.  The  complaint,  having  alleged  that  in  con- 
sideration of  plaintiffs  having  done  the  labor  and  fur- 
nished the  material  by  mistake  on  defendant's  contract, 
and  defendant  having  received  the  benefit  thereof  and 
retained  the  same,  had  thereafter  expressly  promised  to 
pay  the  amount  to  plaintiff,  which  the  demurrer  admits, 
thereby  raised  an  implied  request  on  the  part  of  the 
defendant  to  the  plaintiff  to  do  the  work  and  furnish  the 
material,  is  sufficient. 

The  complaint  having  stated  sufficient  facts  to  consti- 
tute a  cause  of  action  against  the  defendant,  there  was 
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no  error  in  overruling  the  demurrer.     It  follows  that  the 
judgment  of  the  circuit  court  should  be  affirmed. 


[Filed  October  17, 1892.] 

STATE  OF  OREGON  t;.  R.  H.  RANDOLPH. 

[S.  C.  SI  Pac  Rep.  201 ;  17  L.  K.  A.  470.] 

1.  CoKSTiTUTiowAL  Law  —  PoLicB  PowKB  OF  State.— Eveiy  person  has  the 

right  to  pursue  any  lawftil  occupation  he  may  choose,  subject  to  such 
restrictions  as  tlie  government  may  impose  for  the  protection  of  society; 
and  this  power  to  regulate  and  restrict  is  inherent  in  every  government, 
and  i9  a  broad  and  comprehensive  one. 

2.  COWSTITUTIOKAL  LaW  —  RbOULATION  OF    THB    PRACTICE  OF  MeDICINB  A.VD 

Surg EBY.— Session  Laws,  1889,  144,  as  amended  by  Session  Laws,  1891, 
153,  which  makes  it  unlawful  for  any  person  to  practice  medicine  or 
surgery  in  the  state  without  first  obtaining  fh>m  the  state  board  of  exam- 
iners a  certificate  that  he  is  a  graduate  of  a  medical  institution  in  good 
standing;  or,  if  he  is  not  a  graduate,  that  he  has  been  found  on  exam- 
ination to  be  qualified  to  practice  medicine  or  surgery ;  or  that  he  was  a 
practitioner  of  medicine  or  surgery,  and  was  so  engaged  at  the  passage 
of  the  act,  does  not  violate  the  constitution  of  Oregon,  article  I.,  section 
20,  which  declares  thet  '*  no  law  aliall  be  passed  granting  to  any  citizen, 
or  class  of  citizens,  privileges  or  immunities  which,  on  tiie  same  terms, 
shall  not  equally  belong  to  aU  citizens";  nor  the  constitution  of  the 
United  States,  article  IV.,  section  2,  which  declares  that  '*the  citizens  of 
each  state  shall  be  entitled  to  all  the  privileges  and  immunities  of  citi- 
zens in  the  several  states ";  nor  the  constitution  of  the  United  States, 
14th  Amendment,  which  provides  that  "  no  state  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or  immunities  of  the  citizens 
of  the  United  States":  since  it  neither  grants  nor  refuses  to  any  citizen, 
or  class  of  citizens,  any  right  or  privilege.  This  law  simply  prescribes  a 
rule  of  evidence  for  determining  the  qualifications  of  physicians  and  sur- 
geons ;  and  the  rule  prescribed  is  a  reasonable  one.* 
8.  The  equal  privileges  or  immunities  of  citizens  are  not  infringed  by  a 
statute  which  exempts  those  who  are  practicing  medicine  or  sur^ry  at 
the  time  of  its  passage  fh)m  the  provision  requiring  a  diploma  or  a  cer- 
tificate of  a  state  board  of  examiners  to  entitle  a  person  to  practice  such 
profession. 


♦Note.—  An  exhaustive  discussion  of  the  constitutional  equality  of  priT- 
ileges,  immunities,  and  protection,  including  the  right  to  practice  professions, 
will  be  found  appended  to  the  case  of  LnuisvUU  Safety  Vault  Co,  v.  LouUvHU 
4c  NashviUe  &  £.  Cb.  14  L.  K.  A.  579.—  Repobtbb. 
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Multnomah  County :  Loyal  B.  Stearns,  Judge. 
Defendant  appeals.    Affirmed. 

Appellant  B.  H.  Randolph  was  indicted  by  the  grand 
jury  of  Multnomah  County,  for  the  crime  of  practicing 
medicine  without  first  having  obtained  a  license  to  so  do, 
and  in  violation  of  the  act  of  the  legislature  of  the  state 
of  Oregon,  passed  February  28,  1889,  and  as  amended  by 
act  of  legislature  passed  February  21»  1891.  (Sess.  Laws, 
1889, 144;  Sess.  Laws,  1891, 153.) 

Appellant  interposed  a  demurrer  in  the  court  below 
that  the  indictment  did  not  state  facts  sufficient  to  con- 
stitute a  crime,  which  said  demurrer  was  overruled. 
Appellant  then  entered  a  plea  of  not  guilty;  and  the  case 
coming  on  for  trial  he  was  tried  before  a  jury  and  found 
guilty,  and  was  by  the  court  sentenced  to  pay  a  fine  of 
150, 'from  which  judgment  this  appeal  is  taken.  Appel- 
lant relied  in  the  court  below  ux)on  the  unconstitutionality 
of  the  said  act  of  1889,  and  as  amended  in  1891,  that  said 
act  and  acts  amendatory  thereto  are  in  violation  of  sec- 
tion 20  of  Article  L  of  the  state  constitution. 

NatJian  D.  Simon  (Sears  dk  McQinn  on  the  brief),  for 
Appellant. 

We  claim  that  this  law  violates  section  20  of  article  L 
of  our  constitution,  which  provides  that  no  law  shall  be 
passed  granting  to  any  citizen  or  class  of  citizens  privi- 
leges or  immunities  which  upon  the  same  terms  shall  not 
equally  belong  to  all  citizens. 

In  the  case  of  Brooks  v.  Mangan,  86  Mich.  576  (24  Am. 
St  Rep.  187,  49  N.  W.  Rep.  633),  under  a  license  ordi- 
nance, it  was  held  that  where  a  discrimination  was  made 
between  residents  of  one  city  and  non-residents,  in  regard 
to  the  necessity  of  taking  out  licenses,  that  said  discrim- 
ination was  unreasonable,  and  the  ordinance  was  there- 
fore void.  In  the  case  of  Yick  Wo  v.  Hopkins,  118  U.  S. 
856,  it  was  held  that  an  ordinance  regulating  laundries 
and  conferring  upon  municipal  officers  arbitrary  power 
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in  regard  to  who  shall  and  who  shall  not  carry  on  the 
business,  is  in  violation  of  the  constitution  of  the  United 
States  and  therefore  void.  But  the  case  directly  in  point 
and  upon  which  we  rely  particularly  is  the  case  of  State 
V.  Pennoyer,  65  N.  H.  113  (18  Atl.  Rep.  878).  See  also 
Missouri  v.  LetviSj  101  U.  S.  22;  Barbier  v.  Connolly,  113 
U.  S.  81. 

It  seems  to  us  that  these  authorities  clearly  show  that 
this  law  discriminates  between  residents  and  non-resi- 
dents of  the  state,  and  is  invalid  and  unconstitutional. 
If  all  physicians  in  the  state  of  Oregon,  without  except- 
ing those  who  had  lived  here  prior  to  the  passage  of 
the  act,  had  been  required  to  take  out  this  license  or 
appear  before  the  board  of  examiners,  then  there  could 
have  been  no  discrimination;  but  as  the  statute  now 
stands  there  is  a  clear  discrimination,  giving  those  phy- 
sicians who  have  resided  here  certain  rights  which  non- 
residents have  not.  Exemption  from  the  burden  of  an 
examination  is  made  to  depend — not  upon  integrity, 
education,  and  medical  skill — but  upon  a  continuous 
dwelling  in  one  place  for  a  certain  time.  Under  this 
statute  any  ** quack"  who  had  practiced  within  the  state 
of  Oregon  at  the  time  of  the  approval  of  the  act,  and 
who,  within  sixty  days  after  the  passage  and  approval 
thereof,  registers  his  name,  would  be  entitled  to  prac- 
tice, while  the  ablest  physician  in  the  country  would  be 
compelled  to  go  before  a  board  of  medical  examiners 
because  he  wr^  a  non-resident  of  the  state,  and  upon  the 
result  of  such  examination  would  depend  his  right  to 
practice  in  this  state.  Not  only  is  the  discrimination 
arbitrary,  but  it  is  most  unjust  and  even  detrimental  to 
the  best  interests  of  the  community. 

These  questions  should  be  considered  and  decided 
with  a  view  of  having  the  law  in  future  so  framed  as  to 
prevent  any  such  controversy.  The  next  session  of  our 
legislature,  which  is  near  at  hand,  can  easily  amend  this 
law  and  thus  prevent  any  difficulty  in  this  direction,  and 
the  rule  should  be  clearly  laid  down  by  this  court  with  a 
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view  of  preventing  such  discrimination  and  such  contro- 
versy, and  if  our  supreme  court  shall  lay  down  the  rule 
clearly  that  such  discriminations  can  not  be  allowed, 
future  laws  will  be  framed  with  that  end  in  view,  and  all 
the  time,  trouble,  and  delay  of  testing  these  questions 
will  be  saved  to  the  benefit  of  the  state  as  well  as  the 
individuals  who  are  directly  interested  in  the  subject  of 
the  statute. 

Wilson  T.  Hume,  district  attorney,  and  John  H.  HaU,  for 
the  State. 

Appellants  claim  that  the  provisions  of  section  18  of 
the  act  of  1889  is  in  violation  of  the  above  constitutional 
provisions.  Said  section  IH  reads  as  follows:  ''The 
provisions  of  this  act  shall  not  apply  to  those  who  are 
now  practicing  medicine  or  surgery  within  the  state  of 
Oregon ;  provided,  they  shall  within  sixty  days  after  the 
passage  and  approval  of  this  act  cause  their  names  and 
places  of  residence  to  be  registered  in  the  office  of  the 
county  clerk  of  the  county  in  which  they  reside,  in  a 
registery  book,  there  to  be  kept  by  said  clerk,  and  to  be 
named  a  registry  book  of  practicing  physicians  and 
surgeons." 

This  section  is  clearly  not  within  the  provisions  of  sec- 
tion 20  of  article  I.  of  the  constitution,  and  is  not  a  law 
granting  any  citizen  or  class  of  citizens  privileges  or 
immunities  which,  upon  the  same  terms,  might  not  belong 
to  all  citizens  of  this  state.  No  class  of  citizens  of  this 
state  are  prohibited  from  the  practice  of  medicine  by  said 
act,  provided  they  have  the  proper  qualifications,  and 
comply  with  the  law  in  relation  thereto. 

It  has  been  held  in  a  great  number  of  cases  that  such  a 
law  is  not  in  violation  of  section  2  of  article  IV.  of  the 
federal  constitution,  which  in  effect  is  very  similar: 
(kmners  v.  Elliott  et  al.  18  How.  (U.  S.)  591 ;  Paul  v.  Vir- 
ginia, 8  Wall.  168 ;  Ihicat  v.  Chicago,  10  Wall.  410 ;  Liver- 
pool  Ins,  Co.  V.  Ma^saxihusetta,  10  Wall.  567. 

The  New  Hampshire  case,  cited  by  appellant  in  his 
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brief,  is  not  in  ix>int,  for  in  that  case  there  was  a  discrim- 
ination between  citizens  of  the  same  state  residing  in 
different  localities.  But  in  the  case  at  bar,  each  and 
every  person  who  is  qualified  to  practice  medicine  (and 
some  who  are  not)  may,  under  said  statute,  be  enabled  to 
do  so,  and  we  respectfully  submit  that  the  judgment  of 
the  lower  court  should  be  afftrmed. 

Geo.  E.  Charnberlain,  attorney-general,  also  for  the 
State. 

It  is  a  well-settled  rule  of  statutory  construction,  that 
when  an  act  of  a  sister  state  is  adopted  and  followed  by 
the  legislature  of  another  state,  the  construction  it  had 
and  received  from  the  courts  of  the  state  whence  it  was 
taken,  is  adopted  with  it,  and  the  decisions  of  the  courts 
there  are  authority  in  construing  the  same:  Barmore  v. 
State  Board  Medical  Eocaminera,  21  Or.  306;  Oerrish  v. 
Oerrish,  8  Or.  851  (34  Am.  Rep.  585);  Trahant  v.  Rum- 
mell,  14  Or.  17 ;  Mclntyre  v.  Kamm,  12  Or.  253 ;  Crawford 
V.  Roberts,  8  Or.  324. 

It  will  be  found  by  a  comparison  of  the  medical  prac- 
tice act  of  1889,  and  the  amendments  thereto  of  1891,  with 
the  acts  of  Illinois  and  Missouri,  that  our  statute  is  almost 
in  ipsis  verbis  of  the  acts  of  the  said  states. 

In  the  case  of  Barmore  v.  State  Board  Medical  Examiners, 
21  Or.  308,  the  court  said:  *'  This  class  of  legislation  has 
its  origin  in  the  police  power  of  the  state.  Its  object  is 
to  protect  the  inhabitants  of  the  state  from  imposition  by 
presumptions  pretenders,  and  it  has  been  upheld  and 
sustained  in  Massachusetts,  Maine,  New  York,  Ohio, 
Illinois,  Alabama,  Georgia,  Missouri,  and  Texas." 

See  also  as  sustaining  the  validity  of  such  legislation 
People  ex  rel  v.  State  Board  Dental  Examiners,  110  HL  185 
Illinois  State  Board  Dental  Examiners  v.  People,  123  111.  238 
State  ex  rel,  v.  Gregory,  83  Mo.  123  (53  Am.  Rep.  565);  Ex 
parte  Spinney,  10  Nev.  334;  Eastman  v.  State^  109  Ind.  278 
(58  Am.  Rep.  400);  Richardson  v.  State,  47  Ark.  562;  Hard- 
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mg  V.  People,  10  Colo.  887  (15  Pac.  Rep.  727);  Antle  v. 
State,  6  Tex.  App.  202. 

The  following  cases  recognize  the  right  and  power  of 
the  state  to  restrain  and  regulate  i)er8ons  engaged  in  any 
business  or  pursuit  when  the  public  welfare  demands  it, 
or  would  be  promoted  thereby:  Ooldthwaite  v.  Montgom- 
ery, 50  Ala.  486:  Forter  v.  State,  58  Ala.  66;  Cohen  v.  Wright, 
22  Cal.  322;  Ex  parte  Tale,  24  Cal.  241  (85  Am.  Dec.  62); 
State  V.  Goldman,  44  Tex.  104;  Wheat  v.  State,  6  Mo.  455; 
Schmidt  v.  State,  14  Mo.  137;  State  v.  ffale,  15  Mo.  607; 
State  V.  Richeson  et  al  45  Mo.  575;  Thompson  v.  Stoats,  15 
Wend,  395;  Spaulding  v.  Inhabitants  of  Alford,  1  Pick.  83; 
Wright  V.  lAmckUm,  19  Pick.  288;  Bibber  v.  Simpson,  59 
Maine,  181;  Wert  v.  Clutter,  37  Ohio  St.  347. 

It  will  be  observed  from  an  examination  of  the  author- 
ities cited  that  the  right  of  the  legislature  to  regulate  the 
practice  of  medicine  and  surgery,  and  other  professions 
and  occupations,  is  too  well  settled  to  be  seriously  ques- 
tioned. They  either  expressly  confirm  the  validity  of 
such  legislation  or  tacitly  admit  the  constitutionality  of 
these  restraining  enactments. 

Lord,  C.  J. — The  defendants  were  severally  indicted 
for  practicing  medicine  without  having  first  obtained  a 
license  for  that  purpose,  in  violation  of  the  act  of  the 
legislature  regulating  the  practice  of  medicine  and  sur- 
gery in  this  state.  Each  defendant  interposed  a  demurrer 
that  the  indictment  did  not  state  facts  sufficient  to  consti- 
tute a  crime,  which  the  court  below  overruled,  whereupon 
the  defendants  each  entered  a  plea  of  not  guilty,  and 
subsequently,  upon  being  tried  by  a  jury,  were  found 
guilty  and  sentenced  by  the  court  to  pay  a  fine  of  fifty 
dollars  each,  from  which  several  judgments  the  defend- 
ants have  prosecuted  this  appeal.  The  defendants  chal- 
lenge the  validity  of  the  act  of  1889  (Sess.  Laws,  1889, 
144),  and  the  amendments  thereto  (Sess.  Laws,  1891, 
153),  regulating  the  practice  of  medicine  and  surgery  in 
this  state,  as  in  violation  of  section  20,  article  L,  of  the 
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state  constitution;  and  also  as  in  oonfliot  with  section  2 
of  article  IV.  of  the  constitution  of  the  United  States, 
and  the  fourteenth  amendment  to  the  same.  Under  the 
statute  in  question,  and  its  amendments,  every  practi- 
tioner of  medicine  and  surgery,  to  entitle  him  to  practice 
his  profession,  is  required  to  obtain  a  certificate  from  the 
state  board  of  examiners  that  he  is  a  graduate  of  a  medi- 
cal institution  in  good  standing;  or  if  he  is  not  a  graduate, 
that  he  has  been  found,  upon  examination  by  the  board, 
to  be  qualified  to  practice  medicine  or  surgery;  or  that 
he  was  a  practitioner  of  medicine  or  surgery,  and  was  so 
engaged  at  the  passage  of  the  act;  and  that  statute  also 
provides  that  any  person  practicing  medicine  or  sur- 
gery without  obtaining  such  certificate  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  be  punished  by  a  fine 
or  imprisonment  or  both  in  the  discretion  of  the  court. 
Corresponding  to  these  classes,  the  act  provides  that  the 
board  shall  prepare  three  forms  of  certificates — one  for 
persons  in  possession  of  diplomas  or  licenses,  one  for 
candidates  examined  by  the  board,  and  one  for  those  who 
were  engaged  in  the  practice  at  the  passage  of  the  act, 
and  have  resfistered,  etc.,  in  conformity  with  section  13 
of  the  act 

The  objections  are  directed  to  that  section  of  the  act 
as  unconstitutional  which  permits  any  person  to  obtain  a 
certificate  of  qualification  to  practice  medicine  or  surgery 
who  was  so  engaged  in  the  practice  of  his  profession 
when  the  act  took  effect,  upon  making  the  registry  re 
quired  by  its  provisions.  These  objections  are,  ( 1 )  that 
the  act  discriminates  between  the  citizens  of  this  state  by 
permitting  one  to  practice  medicine  or  surgery  without 
examination,  who  was  so  engaged  when  the  act  took 
effect,  while  it  denies  the  privilege  to  another  who  may 
wish  to  engage  in  the  practice  after  the  passage  of  the 
act;  and  (2)  that  it  discriminates  between  residents  and 
non-residents  of  the  state,  by  permitting  a  physician  who 
was  a  resident  and  engaged  in  the  practice  when  the  act 
took  effect  to  continue  the  pursuit  of  his  profession  with 
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out  examination,  while  it  denies  the  privilege  to  a  non- 
resident who  may  seek  to  engage  in  the  practice,  unless 
he  undergoes  an  examination  by  the  board  or  is  a  grad- 
uate and  in  possession  of  a  diploma.  The  first  point  is 
based  on  the  assumption  that  this  act,  or  section  13  of 
the  act,  is  in  conflict  with  section  20,  article  I.,  of  the 
state  constitution,  which  provides  that  **no  law  shall  be 
passed  granting  to  any  citizen  or  class  of  citizens  priv- 
ileges or  immunities  which,  upon  the  same  terms,  shall 
not  equally  belong  to  all  citizens  '\  and  the  second  point  is 
based  on  a  like  assumption  that  section  13  of  the  act  is 
in  conflict  with  section  2  of  article  TV.  of  the  constitution 
of  the  United  States,  which  provides  that  **the  citizens 
of  each  state  shall  be  entitled  to  all  privileges  and  im- 
munities of  citizens  in  the  several  states,'*  and  also  in 
conflict  with  that  portion  of  the  fourteenth  amendment 
thereto,  which  provides  that  **no  state  shall  make  or 
enforce  any  law  which  shall  abridge  the  privileges  or 
immunities  of  the  citizens  of  the  United  States." 

Both  these  contentions  involve  the  same  principle, 
and  the  discussion  of  one  necessarily  includes  the  other, 
so  that  their  separate  consideration  is  not  necessarily  to 
be  pursued.  Both  proceed  upon  the  hypothesis  that  the 
act  grants  privileges  or  immunities  to  one  class  of  per- 
sons while  it  denies  the  same  privileges  or  immunities  to 
another  class.  It  is  not  thought  that  either  of  these  con- 
tentions is  tenable,  or  that  the  section  referred  to  is  in 
conflict  with  the  constitution  of  the  state  or  of  the  United 
States.  The  right  of  every  person  to  pursue  any  lawful 
business,  occupation,  or  profession  he  may  choose  to 
pursue,  subject  to  such  restrictions  as  the  government 
may  impose  for  the  protection  of  the  health,  welfare,  and 
safety  of  society,  is  unquestioned.  This  paramount 
right,  inherent  in  every  government,  to  provide  such 
regulations  in  regard  to  various  avocations  as  the  public 
welfare  may  require,  is  very  broad  and  comprehensive. 
It  has  been  said  that  **All  laws  for  the  protection  of 
the  lives,  limbs,  health,  and  quiet  of  persons,  and  the 
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security  of  all  property  within  the  state,  fall  within  this 
general  power  of  the  government":  State  v.  Noyes^  47 
Me.  189.  Redfield,  C.  J.,  said  that  under  the  * 'general 
ix>lice  power  of  the  state,  persons  and  property  are  sub 
ject  to  all  kinds  of  restraints  and  burdens  in  order  to 
secure  the  general  comfort,  health,  and  prosperity  of  the 
state,  of  the  perfect  right  in  the  legislature  to  do  which 
no  question  ever  was,  or,  upon  acknowledged  general 
principles,  ever  can  be  made,  so  far  as  natural  persons 
are  concerned":  Thorpe  v,  Rvtland  B.  R,  Co.  27  Vt  150 
(62  Am.  Dec.  625.).  ''Whatever  difficulty,  therefore, 
there  may  be  in  defining  the  precise  limits  and  boundaries 
by  which  the  exercise  of  this  power  may  be  governed,  all 
agree  that  laws  and  regulations  necessary  for  the  protec- 
tion of  the  health,  morals,  and  safety  of  society  are 
strictly  within  the  legitimate  exercise  of  the  police 
power":  Singer  v.  State  of  Maryland,  72  Md.  465  (19  Atl. 
Rep.  1044). 

Among  the  various  occupations  of  life  there  are  many 
which  may  be  pursued  by  a  person  without  danger  to  the 
public  health  or  detriment  to  the  public  welfare,  and 
need,  therefore,  no  regulations  to  control  them;  but  there 
are  other  occupations  or  callings  which  require  special 
knowledge  or  training  or  experience  to  qualify  a  person 
to  pursue  them  with  safety  to  the  public  health  and  inter- 
ests ;  and  when  the  occupation  or  calling  is  of  this  char- 
acter no  one  can  question  the  power  of  the  state  to  impose 
such  restrictions  and  to  provide  such  regulations  as  it 
may  deem  proper  for  the  protection  of  the  health  and 
welfare  of  its  citizens  from  the  evils  resulting  from  igno- 
rance and  incapacity.  *  *  The  power  of  the  state, "  said  Mr. 
Justice  Field,  '*to  provide  for  the  general  welfare  of  its 
people,  authorizes  it  to  prescribe  all  such  regulations  as, 
in  its  judgment,  will  secure  or  tend  to  secure  them  against 
the  consequences  of  ignorance  and  incapacity  as  well  as 
of  deception  and  fraud":  Dent  v.  West  Va.  129  U.  S.  122 
(9  Sup.  Ct  Rep.  231). 

There  are  few  professions  that  require  more  careful 
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preparation  to  qualify  a  person  to  practice  than  medi- 
ciDe,  and  certainly  there  are  few  that  more  nearly  con- 
cern the  comfort,  health  and  life  of  every  citizen.  In 
view  of  the  important  interests  committed  to  the  charge 
of  the  physician,  the  necessity  that  he  shonld  possess  the 
necessary  qualifications  of  learning  and  skill,  is  so  great, 
and  his  want  of  them  likely  to  be  attended  with  results 
so  injurious  to  health  and  destructive  to  life,  that  the 
power  of  the  state  to  enact  such  laws  regulating  the  prac- 
tice of  medicine  and  surgery  as  are  calculated  to  protect 
the  people  from  ignorant  pretenders  and  charlatans,  has 
been  established  by  repeated  adjudications  and  is  now  too 
firmly  settled  to  admit  of  doubt.  In  Slate  v.  Stale  Med, 
lac.  Board,  32  Minn.  324  (20  N.  W.  Rep.  238;  60  Am.  Rep. 
575),  the  court  says:  ''In  the  profession  of  medicine,  as 
in  that  of  law,  so  great  is  the  necessity  for  special  quali- 
fications in  the  practitioner,  and  so  injurious  the  conse- 
quences likely  to  result  from  the  want  of  it,  that  the 
power  of  the  legislature  to  prescribe  such  reasonable 
conditions  as  are  calculated  to  exclude  from  the  profes- 
sion those  who  are  unfitted  to  discharge  its  duties,  cannot 
be  doubted."  For  the  accomplishment  of  this  purpose, 
that  is  to  provide  means  for  the  pcotection  of  the  public 
health  from  the  ignorance  and  incapacity  of  those  who 
are  unfitted  to  discharge  the  duties  of  a  physician,  our 
state,  as  other  states  have  done,  enacted  the  law  in  ques- 
tion; and  unless  it  grants  to  some  citizen  or  physician, 
or  class  of  them,  some  right  or  immunity  which,  upon 
like  terms  or  under  similar  circumstance,  it  denies  to 
another,  it  is  a  valid  exercise  of  the  police  power  and 
must  be  upheld. 

Section  13  of  the  act,  in  effect,  only  permits  physicians 
that  were  engaged  in  the  practice  when  the  law  took 
effect,  upon  registering  as  required  by  its  proviso,  to 
apply  to  the  board  and  obtain  a  certificate  of  qualifica- 
tion authorizing  them  to  practice  medicine  or  surgery 
without  an  examination.  In  a  word,  it  permits  persons 
who   were  engaged   in   the  practice  when  the  law  took 
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effect  to  continue  in  the  practice  without  an  examination. 
As  it  is  the  right  of  the  state  to  prescribe  qualifications 
based  on  knowledge  or  professional  skill,  necessarily  the 
state  must  be  the  judge  of  such  qualifications;  and  if  the 
rule  established  to  determine  them  is  reasonable  and 
appropriate  for  that  purpose,  it  cannot  operate  to  deprive 
any  one  of  the  privilege  or  right  to  practice  his  profes- 
sion. The  test  of  qualification,  under  the  act,  is  based 
on  medical  skill  and  knowledge.  If  the  person  seeking 
to  practice  medicine  has  a  diploma  or  license  from  some 
reputable  institution,  it  is  sufficient  evidence,  under  the 
act,  of  the  requisite  qualifications  to  entitle  him  to  prac- 
tice. It  is  only  when  the  person  wishing  to  practice  has 
no  such  evidence  of  his  qualification  that  the  act  requires 
that  he  shall  submit  himself  for  examination  by  the  board. 
In  establishing  this  rule,  the  state  saw  fit,  for  reasons 
satisfactory  to  itself,  to  except  by  section  13  those  ph^*-- 
sicians  who  were  engaged  in  the  practice  at  the  passage 
of  this  act  In  doing  this  it  made  the  fact  of  being  so 
engaged  in  the  practice  at  that  time  sufficient  evidence  of 
qualification,  —  equivalent  to  a  diploma, — rendering  an 
examination  unnecessary.  To  apply  the  language  of 
Hawley,  C.  J.,  it  in  effect  declared  that  the  physician 
or  surgeon  who  was  engaged  in  the  practice  immediately 
preceding  the  passage  of  the  act  was  as  well  qualified,  in 
the  judgment  of  the  state,  to  continue  the  practice  of  his 
profession  as  the  student  coming  fresh  from  the  halls  of 
college  with  his  diploma  was  to  commence  it.  But  in 
establishing  this  rule  as  to  these  physicians  and  sur- 
geons, the  state  did  not  deny  the  privilege  or  the  right 
of  practicing  medicine  and  surgery  to  any  one.  No  class 
of  citizens  of  this  state  are  prohibited  from  the  prac- 
tice of  medicine  or  surgery  by  the  act,  provided  they 
have  the  proper  qualifications  and  comply  with  the  law 
in  relation  thereto. 

The  error  of  the  defendant's  contention  consists  in 
assuming  that  the  act  gi*ants  *' privileges  or  immunities" 
to  one  class  of  citizens  or  physicians  of  this  state  which 
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it  denies  to  other  citizens  of  this  state  or  other  states. 
The  act  does  not  grant  privileges  or  immunities  to  any 
citizen  or  class  of  citizens  either  within  or  without  the 
state;  it  only  establishes  a  rule  of  evidence  by  which 
qualification  to  practice  medicine  and  surgery  is  to  be 
determined.  It  makes  the  fact  of  a  person  being  engaged 
in  the  practice  when  the  law  took  effect  suflScient  evidence 
of  his  fitness  to  continue  the  practice  of  his  profession 
without  an  examination,  in  the  same  way  that  the  diploma 
of  the  student  is  accepted  as  sufficient  evidence  of  his  fit- 
ness to  commence  the  practice  without  an  examination. 
Under  a  similar  act,  the  precise  question  now  under  con- 
sideration wafi  presented  in  Fox  v.  Territory,  2  Wash.  Ter. 
297  (5  Pac.  Rep.  603).  There,  as  here,  the  objection 
urged  was  that  the  act  discriminated  between  persons  of 
equal  learning  and  skill,  by  permitting  that  person  to 
practice  medicine  and  surgery  who  was  so  engaged  the 
day  before  the  passage  of  the  law,  while  it  denied  the 
privilege  to  the  person  who  may  seek  to  engage  in  the 
practice  the  day  after,  or  at  any  time  after  the  passage 
of  the  law;  and  the  court,  by  Tuhnek,  J.,  said:  **It 
appears  to  be  an  answer  to  this  objection  to  say  that  the 
law  does  not  deny  the  privilege  of  practicing  medicine  to 
any  one.  Any  citizen  of  the  territory  may  qualify  him- 
self in  the  manner  pointed  out  by  the  law,  and  thereafter 
may  lawfully  engage  in  the  practice  of  medicine  and 
surgery."  In  ex  parte  Spinneif,  10  Nev.  823,  similar  objec- 
tions were  urged  under  a  statute  which  excepted  phy- 
sicians and  surgeons  who  had  practiced  their  profession 
in  the  state  for  the  period  of  ten  years  preceding  the 
passage  of  the  act  Hawley,  C.  J.,  said:  **The  real 
test  of  qualification  under  the  act  is  based  upon  medical 
skill  and  knowledge.  The  physician  or  surgeon  substi- 
tuted to  practice  must  have  received  a  medical  education 
and  must  have  obtained  a  diploma  from  some  regularly 
chartered  medical  school." 

Now  the  legislature  saw  fit  in  establishing  this  test 
to  except  from  its  provisions  a  coitain  class  of  physicians 
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and  surgeons;  in  so  doing  it  in  effect  declares  (to  state 
the  extreme  case)  that  the  physician  or  sargeon  who  had 
practiced  his  profession  in  his  state  for  a  period  of  ten 
years  immediately  preceding  the  passage  of  this  act  was 
as  well  qualified,  in  its  judgment,  to  continue  the  practice 
of  his  profession  as  the  student  coming  fresh  from  the 
halls  of  college  with  his  diploma  was  to  commence  it. 
In  adopting  this  exception,  the  legislature  did  not  infringe 
upon  any  provision  of  our  state  or  federal  constitution. 
In  Dent  v.  W.  Va.  129  U.  S.  124  (9  Sup.  Ot.  Rep.  231) 
upon  appeal  from  the  supreme  court  of  that  state  (25  W. 
Va.  1),  the  statute,  like  that  of  Nevada,  excepted  those 
physicians  who  had  practiced  medicine  in  the  state  con* 
tinuously  for  a  period  of  ten  years;  and  to  objections 
urged  against  its  constitutionality,  Mr.  Justice  Field 
said  :  ''  There  is  nothing  of  an  arbitrary  character  in 
the  provisions  of  the  statute  in  question  ;  it  applies  to  all 
physicians  except  those  who  may  be  called  for  a  special 
case  from  another  state ;  it  imposes  no  conditions  which 
cannot  be  readily  met ;  and  it  is  made  enforceable  in  the 
mode  usual  in  kindred  matters,  that  is,  by  regular  pro* 
ceedings  adapted  to  the  case.  It  authorizes  an  examina- 
tion of  the  applicant  by  the  board  as  to  his  qualifications, 
when  he  has  no  evidence  of  them  in  a  diploma  of  a  reput- 
able medical  college  in  the  school  of  medicine  to  which 
he  belongs,  or  has  not  practiced  in  the  state  a  designated 
period  prior  to  March,  1881."  See  also  StaJte  v.  State  Med. 
Ex.  Board,  32  Minn.  325  (20  N.  W.  Rep.  238;  50  km.  Rep. 
575);  State  ex  rel.  v.  Green,  112  Ind.  462  (14  N.  E.  Rep. 
352) ;  State  v.  Dent,  25  W.  Va.  1,  where  statutes  containing 
similar  provisions  were  sustained  and  held  to  be  consti- 
tutional. 

But  the  case  mainly  relied  upon  in  support  of  the 
contention  by  the  defendants,  is  State  v.  Pennoyer,  65  N. 
H.  113  (18  Atl.  878;  5  L.  R.  A.  709).  There  the  act  dis- 
criminated in  favor  of  one  class  of  physicians  to  the 
detriment  of  another.  It  divided  practitioners  of  medi- 
cine into  two  classes:  (1)  those  who  have  and-  (2)  those 
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who  have  not  resided  continuously  in  some  one  town  of 
the  state  during  a  specified  period.  The  latter  class  were 
required,  while  the  former  were  not,  to  pay  five  dollars 
for  a  license  in  order  to  continue  the  practice  of  their 
profession.  This  was  an  arbitrary  discrimination,  laying 
a  charge  or  burden  on  one  class  of  physicians  and  citizens 
of  the  state  not  imposed  upon  another,  based,  not  upon 
fitness  or  medical  skill,  but  upon  unchanged  residence 
for  the  specified  period.  As  the  court  says:  **If  all  phy- 
sicians alike,  as  well  those  who  have  as  those  who  have 
not  resided  and  practiced  during  the  specified  period  in 
a  single  town,  were  required  to  procure  and  pay  for  a 
license,  it  may  be  that  the  statute  would  be  open  to  no 
constitutional  objection."  It  was  therefore  owing  to  the 
consideration  that  a  change  of  residence  during  a  speci- 
fied period  deprived  one  physician,  without  regard  to  his 
qualification  or  competency,  of  the  right  to  practice  his 
profession  unless  he  paid  a  certain  sum  and  obtained  a 
license;  while  another,  whose  residence  had  remained  un- 
changed, perhaps  inferior  in  his  education  and  medical 
skill,  was  exempted  from  the  burden  of  paying  such  sum 
for  a  license,  that  the  court  held  that  the  statute  arbi- 
trarily discriminated  in  favor  of  one  citizen  to  the  detri- 
ment of  another,  and  for  that  reason  was  unconstitutional 
and  void.  No  such  objection  can  be  raised  against  the 
act  in  question  ;  it  imposes  no  burden  or  tax  upon  one 
class  while  exempting  another  class  from  its  payment. 
The  difference  is,  that  the  objection  goes  in  one  case  to 
the  rule  of  evidence  by  which  the  act  requires  qualifica- 
tion for  practice  to  be  determined,  while  in  the  other  some 
physicians  who  are  declared  by  the  statute,  or  under  its 
provisions  are  found  to  be  qualified  to  practice,  are  and 
others  are  not  subjected  to  the  burden  of  paying  for  a 
license.     The  difference  is  material  and  fatal. 

The  objection  in  the  case  at  bar  is  that  the  act  permits 
those  who  were  engaged  in  the  practice  when  the  act  took 
effect  to  continue  to  practice  without  examination,  and 
challenges  the  validity  of  this  rule  or  standard  of  quali- 
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fication.  As  we  have  shown,  such  and  similar  provisions 
regulating  the  practice  of  medicine  do  not  operate  to  de- 
prive any  one  of  the  privilege  of  practicing  his  profession, 
and  have  uniformly  been  held  by  the  courts  to  be  consti- 
tutional. As  Mr.  Justice  Field  said :  ''The  nature  and 
extent  of  the  qualifications  required  must  depend  pri- 
marily upon  the  judgment  of  the  state  as  to  their  neces- 
sity. If  they  are  appropriate  to  the  calling  or  profession, 
and  attainable  by  reasonable  study  or  application,  no  ob- 
jection to  their  validity  can  be  raised  because  of  their 
stringency  or  difficulty.  It  is  only  when  they  have  no 
relation  to  such  calling  or  profession,  or  are  unattainable 
by  such  reasonable  study  and  application,  that  they  can 
operate' to  deprive  one  of  his  right  to  pursue  a  lawful 
vocation'':  Dent  v.  West  Va,  supra.  In  our  judgment  the 
act  in  question  is  fair  and  reasonable,  and  imposes  no 
conditions  which  cannot  be  readily  met  by  reasonable 
study  and  application ;  its  requirements  are  an  appropri- 
ate exercise  of  the  police  powers  of  the  state  to  protect 
the  life  and  health  of  its  citizens  from  the  ignorance  and 
incapacity  of  the  charlatan  and  quack;  and  the  act,  in 
assuming  that  those  engaged  in  the  practice  were  quali- 
fied, and  permitting  them  to  continue  the  pursuit  of  their 
profession  without  examination,  violated  no  right  of  the 
defendants  in  a  constitutional  sense,  nor  did  it  deny  them 
the  privilege  of  practicing  their  profession  when  they 
should  exhibit  or  furnish  appropriate  evidence  of  their 
qualifications  so  to  do. 

We  think  the  act  is  valid  in  the  particular  objected  to 
and  must  be  upheld.  It  results,  therefore,  that  there  was 
no  error  and  the  judgment  must  be  affirmed. 
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IirrBBT. —  It  is  a  general  rule  of  statntory  construction  that  where  in  a 
statute  there  is  a  particular  enactment,  and  also  a  general  one  which  in 
its  most  comprehensive  sense  will  include  what  is  embraced  in  the 
former,  the  particular  enactment  will  prevail  over  the  general  provision, 
so  &r  as  they  are  incompatible;  but,  Uke  all  rules  for  the  interpretation 
of  statutes,  it  is  only  an  aid  in  discovering  the  legislative  intent,  and 
must  not  be  permitted  to  limit  or  extend  the  operation  of  that  intent. 

2.  Idem —  Repugk ancy. —  The  rule  that  general  legislation  on  a  particular 

subject  must  give  way  to  special  legislation  on  the  same  subject,  does  not 
apply  except  in  those  cases  where  there  is  a  repugnancy  or  incompati- 
bility between  the  general  and  special  provisions. 

3.  City  Oboihances — Suppression  op  Gaming. —  Where  a  city  charter  gives 

the  council  power  "  to  prevent  and  suppress  gaming  and  gambling-houses 
or  places  where  any  game  in  which  cliance  predominates  is  played  for 
anything  of  value,  and  to  punish  any  person  who  engages  in  such  game, 
or  keeps  or  frequents  sucli  a  hou.^,"  t)ie  council  is  not  limited  to  punish- 
ing the  persons  named  in  the  last  part  of  the  section,  but  may.  under  the 
general  power  "to  prevent  and  suppress,"  punish  any  one  who  merely 
goes  into  a  gambling-room. 

Multnomah  County  :  E.  D.  Shattuck,  Judge. 

Plaintiff  appeals.     Affirmed. 

Alfred  F.  Sears,  and  Heniy  E,  McGinn  {Chas.  A.  Petrain^ 
and  N.  D.  Simon,  on  the  brief),  for  Petitioner. 

Wm.  T.  Muir,  city  attorney^  for  Respondent. 

Beian,  J. — This  is  an  application  for  a  writ  of  habeas 
corpus  to  discharge  the  petitioner  from  the  custody  of  the 
chief  of  police  of  the  city  of  Portland,  upon  the  ground 
that  he  is  deprived  of  his  liberty  without  due  process  of 
law  ;  and  the  case  comes  here  on  appeal  from  a  judgment 
of  the  circuit  court  denying  the  application  and  remand- 
ing the  petitioner.  From  the  petition  and  return  to  the 
writ  it  appears  that  the  common  council  of  the  city  of 
Portland,  with  the  approval  of  the  mayor,  on  September 
19,  1885,  passed  ordinance  numbered  4678,  entitled  **An 
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ordinance  to  prevent  and  suppress  gaming  and  gambling- 
houses  and  all  public  places  where  any  game  in  which 
chance  predominates  is  played  for  anything  of  value, 
and  to  punish  any  person  who  engages  in  any  such  game, 
or  keeps  or  frequents  any  such  house  or  place."  Section 
3  of  this  ordinance  reads  as  follows:  *'No  person  or 
persons  shall,  within  the  corporate  limits  of  the  city  of 
Portland,  frequent  or  go  into  or  visit  any  gaming  or 
gambling-house  or  place  mentioned  in  section  1  of  this 
ordinance."  The  petitioner  was  arrested  in  August,  1892, 
and  is  now  deprived  of  his  liberty  by  virtue  of  a  warrant 
of  arrest,  regularly  issued  out  of  the  police  court  of  the 
city  of  Portland,  based  upon  a  complaint  charging  that 
on  the  twenty-third  day  of  August,  1892,  within  the  cor- 
porate limits  of  the  city,  he  **did  wilfully  and  unlawfully 
go  into  and  visit  a  certain  gaming  and  gambling-house, 
to  wit,  the  house  known  as  No.  246  Alder  street."  In 
support  of  this  application,  his  counsel  insist  that  the 
ordinance  under  which  the  warrant  for  his  arrest  was 
issued  is  void  in  so  far  as  it  undertakes  to  make  it  an 
offense  to  go  into  or  visit  a  gaming  or  gambling- house  — 
first,  because  of  want  of  power  in  the  city  to  enact  it,  and, 
second,  because  it  is  unjust  and  unreasonabla 

By  the  charter  of  the  city  of  Portland,  in  force  at  the 
time  of  the  passage  of  the  ordinance  under  which  peti- 
tioner was  arrested,  and  at  the  time  of  his  arrest,  it  is 
provided  that  **the  council  has  power  and  authority," 
within  the  city,  ''to  prevent  and  suppress  gaming  and 
gambling  houses  or  places  where  any  game  in  which 
chance  predominates  is  played  for  anything  of  value; 
and  to  punish  any  person  who  engages  in  such  game  or 
keeps  or  frequents  such  a  house  ":  Laws,  1885,  410;  Laws, 
1891,  804.  The  contention  of  counsel  for  petitioner  is 
that  under  the  provision  of  the  charter  the  city  may 
** prevent  and  suppress"  gaming  and  gambling-houses  in 
any  manner  which  can  reasonably  be  held  effective, 
except  that  when  it  attempts  to  **  prevent  and  suppress  " 
by  means  of  punishment,  such  punishment  must  be  re 
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stricted  to  the  classes  specially  enamerated  in  the  charter, 
to  wit,  ''those  who  engage  in  such  game,  or  keep  or 
freqnent  such  house'*;  and  in  support  of  this  contention 
thej  invoke  the  well-settled  rule  of  constraotion,  that 
where  there  is  in  the  same  statute  a  particular  enactment, 
and  also  a  general  one  which  in  its  most  comprehensive 
sense  would  include  what  is  embraced  in  the  former,  the 
particular  enactment  will  prevail  over  the  general  pro- 
vision so  far  as  the  two  are  incompatible  or  in  conflict: 
Sutherland  Stat.  Gonstr.  g  159;  End.  Interp.  Stat,  gg  288, 
560.  This  rule  is  well  settled  and  generally  recognized 
by  the  courts,  and  is  nothing  more  than  another  form  of 
giving  expression  to  the  principle  that  general  legisla- 
tion on  a  particular  subject  must  give  way  to  special 
legislation  on  the  same  subject:  Stale  v.  Clarke  25  N.  J. 
Law,  54;  Siaie  v.  Mayor ^  33  N.  J.  Law,  57;  State  v.  Geotze; 
22  Wis.  365;  State  v.  De  Bar,  58  Mo.  395.  It  is  only  a  rule 
of  construction  by  which  courts  are  to  ascertain  the  inten- 
tion of  the  legislature,  and  does  not  apply  except  in  those 
cases  where  there  is  some  repugnancy  or  incompatibility 
between  the  general  and  special  provisions:  Foster  v. 
Blount,  18  Ala.  687;  State  v.  Holman,  3  McCord,  *306; 
Woodtoorth  v.  State^  26  Ohio  St.  196;  and  as  was  said  by 
Defub,  J.,  ''is .subordinate  to  the  cardinal  principle  for 
the  construction  of  statutes,  that  they  are  to  be  so  con- 
strued that  if  possible  full  effect  shall  be  given  to  all 
parts  of  the  statute.  This  latter  rule  must  be  applied  to 
ascertain  wherein  language  which  is  specific,  necessarily 
comes  in  contact  with  other  language  which  is  general. 
The  effort  must  in  the  first  instance  be  to  harmonize  all 
the  provisions  of  the  statute  by  construing  all  parts 
together,  and  it  is  only  when  on  such  construction  the 
repugnancy  of  specific  provisions  to  the  general  language 
is  plainly  manifested,  that  the  intent  of  the  legislature,  as 
declared  in  the  general  enacting  parts  of  the  statute,  is 
superseded" :  State  B.  B.  Go,  v.  Com.  of  B.  B.  Taxation^ 
37  N.  J.  L.  233.  The  intention  of  the  legislature,  as 
expressed  in  the  language  used,  must  govern  in  the  con- 
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struction  of  all  statutes;  and  it  is  the  duty  of  the  court  to 
construe  legislative  enactments  according  to  the  natural 
and  most  obvious  import  of  the  language,  and  without 
resorting  to  refined  distinctions  or  forced  constructions, 
for  the  purpose  of  either  limiting  or  extending  their 
operations;  and  all  rules  for  the  interpretation  of  statutes 
only  serve  to  assist  in  ascertaining  the  legislative  inten- 
tion: Suth.  Stat.  Constr.  S  234. 

Looking  now  at  the  provisions  of  the  charter  of  the 
city  of  Portland  under  consideration,  the  manifest  inten- 
tion of  the  legislature  was  to  confer  upon  the  city  full 
power  and  authority  **to  prevent  and  suppress  gaming 
and  gambling-houses."  and  there  is  no  incompatibility  or 
conflict  between  the  general  provisions  of  the  charter 
and  the  latter  part  of  the  section  authorizing  the  punish- 
ment of  certain  designated  classes.  The  punishment  of 
these  classes  is  only  one  means  of  accomplishing  the  pur- 
poses intended  by  the  general  provisions,  and  there  is 
nothing  in  the  language  of  the  section  to  indicate  that 
the  legislature  intended  to  limit  or  restrict  the  city  to 
this  means  alone.  Both  the  general  and  special  provi- 
sions may  be  operative  and  not  in  any  conflict  with  each 
other.  Under  the  power  to  ** prevent  and  suppress,"  the 
city  could,  for  example,  punish  persons  who  knowingly 
rented  or  let  a  building  for  gambling  purposes:  CJiildress 
V.  Mayor,  35  Tenn.  347:  or  who  solicited  persons  to  play 
at  a  game  of  chance:  Thomas  v.  Hot  Springs,  34  Ark.  553 
(36  Am.  Rep  24);  or  who  visits  or  is  found  in  a  gambling- 
house:  State  V.  BotJchi,  71  Iowa,  87  (60  Am.  Rep.  780;  32 
N.  W.  Rep.  135).  None  of  these  matters  are  included  in 
the  clause  of  the  section,  nor  does  the  exercise  of  the 
power  to  prevent  and  suppress  gaming  and  gambling- 
houses  in  the  manner  thus  suggested  in  any  way  conflict 
with  the  special  provisidhs  of  the  charter.  The  latter 
clause  of  the  section  is  separated  from  the  general  grant 
of  power  by  the  word  **and,'-  and  does  not  in  terms,  or 
by  necessary  implication,  purport  to  enumerate  the  only 
cases  in  which  punishment  may  be  used  as  a  means  of 
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preventing  and  suppressing  gaming  and  gambling- houses, 
but  on  the  contrary  would  seem  to  have  been  intended  as 
a  separate  grant  of  power.  Both  clauses  have  their  effect 
and  can  be  so  construed  as  to  harmonize  with  each  other; 
and  without  assuming  authority  to  nullify  or  disregard 
express  or  statutory  law,  we  cannot  declare  the  municipal 
regulation  making  it  an  offense  to  go  into  or  visit  a  gam- 
ing or  gambling-house  void  and  of  no  effect. 

The  latter  part  of  the  section  of  the  charter  under 
consideration  was  added  by  the  legislature  of  1885  appar- 
ently out  of  abundance  of  caution  to  avoid  the  effect  of 
the  decision  of  the  federal  court  in  the  case  of  Lee  Tong, 
18  Fed.  Rep.  253,  decided  in  1883,  in  which  it  was  held 
by  Judge  Deady  that  the  provision  in  the  charter,  as  it 
then  stood,  '*to  suppress  gaming  and  gambling-houses." 
did  not  authorize  the  city  to  provide  by  ordinance  for  the 
punishment  of  persons  engaged  in  a  gambling  game.  It 
was  not  intented  to  limit  or  restrict  the  powers  conferred 
by  the  general  language,  but  rather  to  remove  any  ques- 
tion as  to  the  right  of  the  city  to  punish  persons  who 
might  engage  in  a  gambling  game  or  keep  or  frequent  a 
gambling-house.  Whether  under  the  general  power  **to 
prevent  and  suppress  gaining  and  gambling-houses"  the 
city  could  punish  any  of  the  designated  classes,  is  unnec- 
essary for  us  to  consider.  In  Iowa,  where  the  rule  as 
announced  in  the  case  of  Lee  Tong  prevails,  it  was  held 
in  State  v.  Botkin,  nupra,  that  under  a  power  to  **  repress 
and  restrain  disorderly  houses,"  the  city  was  authorized 
to  prohibit  persons  from  entering  such  houses  or  being 
found  therein,  the  court  saying  that  **no  more  efficient 
manner  of  exercising  this  power  can  be  devised  than  to 
prohibit  persons  to  enter  such  houses  or  be  found  therein. " 
And  so  in  this  case;  it  seems  to  us  no  more  efficient  way 
can  be  devised  for  preventing  or  suppressing  gaming  or 
gambling-houses  than  to  prohibit  persons  from  going 
into  or  visiting  them.  We  are,  therefore,  of  the  opinion 
that  the  city  had  power  and  authority  to  enact  the  pro- 
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yisions  of  the   ordinance    under  which    petitioner  was 
arrested. 

We  cannot  agree  with  counsel  that  the  provisions 
of  the  ordinance  under  consideration  are  unreasonable 
and  unjust,  because  by  its  terms  it  applies  to  persons 
going  infco  or  visiting  gaming  or  gambling  houses  for 
lawful  as  well  as  unlawful  purposes. 

According  to  well-settled  and  familiar  rules  for  the 
construction  of  statutes,  the  subject  matter,  effect  and 
consequences,  the  object,  reason,  and  spirit  of  a  statute, 
as  well  as  its  words,  must  be  considered  in  interpreting 
and  construing  it.  Under  these  rules  a  statute  intending 
to  prohibit  a  public  offense  will  never  be  applied  to  an 
innocent  or  lawful  act.  *^  Hence,"  says  Beoe,  J.,  in  State 
V.  Boihiti,  supra,  "  if  an  act  is  done  which  is  prohibited  by 
the  words  of  the  statute,  it  may  be  shown  to  be  lawfully 
or  innocently  done.  The  illustrations  and  application 
of  these  rules  given  by  Blackstone  are  most  apt,  and  are 
familiar  to  the  profession  See  introdnction  to  commen- 
taries, g  2,  pp.  59,  62.  We  need  not  consume  time  to 
repeat  them.  In  support  of  these  views,  see  Bl.  Gomm. 
59,  62,  87,  d  seq.,  and  Potter's  Dwar.  St.  208,  et  seq.'' 
The  judgment  of  the  court  is  therefore  affirmed. 
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JOHNSTON  V.   OEEGON  SHORT  LINE  BY.  GO- 

[S.C.  81  Pac.Bep.2S3.] 

1.  Bill  of  Exceptions— Practice.— A  bill  of  exoeptioDB  which  ii  merely  » 

innacript  of  the  stenographer'B  notes  will  not  be  stricken  oat,  althoogh 
it  coDtaint  much  immaterial  matter,  when  it  was  allowed  as  a  bill  of 
exoeptions  without  objection,  and  the  error,  if  any,  to  be  reviewed,  ia 
the  granting  of  a  nonsuit.  Eaton  y.  0.  R.  A  y.  Co,  22  Or.  497  (80  Pao. 
Rep.  811),  distinguished. 

2.  FuEADiNa   OoNTBiBUTOBT   Neoliobkob   AS  A  DEFENSE.— Contributory  neg- 

ligence is  a  defense  and  must  be  so  pleaded.  It  is  not  necessary  for  the 
plaintiff  to  allege  that  he  was  f^ee  from  negligence.  Kahn  v.  Zooe,  8  Or. 
206;  WMi  y.  0.  B,  db  N,  Oo.,  10  Or.  253,  and  CouglUry  y.  By.  Oo,,  21  Or.  2tf 
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(27P&C  Rep.  1031)  criticised;  Grant  v.  Baker,  12  Or.  829  (7  Pac.  Rep. 
318 ),  approved. 

3.  Res  Gbstjs— Etipibox.— A  atatement  made  by  an  injured  party  imme- 

diately after  the  accident  is  no  part  of  the  res  gestm  and  should  not  be 
received  in  evidence.  Sullivan  y.  0.  J2.  dk  N.  Co.  12  Or.  382  (5  Pao.  Rep. 
508)  followed. 

4.  EyiDEirc. — A  witneas  cannot  be  allowed  to  state  whether  it  was  proper  for 

a  railroad  switchman  to  ride  upon  the  ladder  of  a  freight  car — it  was  the 
province  of  the  jury  to  decide  that  on  the  evidence. 

5.  Hastkr  akd  Skbv ant— Risk  of  Employment— Obdiwaey  and  Extha- 

ORDiNARY  Hazards. —  A  servant  assumes  the  ordinary  hazards  of  an 
employment,  but  he  has  a  right  to  assume  that  the  master  will  Aimish 
him  a  safe  place  to  work,  and  that  the  instrumentalities  of  the  business 
are  and  will  be  kept  in  good  repair.  Under  his  contract  of  employment, 
a  servant  does  not  assume  risks  that  are  extraordinary  or  not  incident  to 
the  employment,  and  as  to  such  dangers  it  is  the  master's  duty  to  point 
them  out  and  warn  the  servant  of  their  dangerous  nature. 

6.  Idem — Dangerous  Obstruction.— A  railway  brakeman  has  a  right  to 

assume  that  no  obstruction  will  be  placed  dangerously  near  the  track, 
and  in  the  absence  of  notice  he  may  recover  if  injured  thereby. 

7.  Injury  to  Employe — Open  and  Visibee  Risk. —  In  addition  to  the  ordi- 

nary hazards  of  an  employment,  a  servant  assumes  such  other  risks  as 
are  open  and  visible.  He  must  remember  his  surroundings  and  conduct 
himself  with  caution.  Stone  v  Or.  OUy  Mfg.  Co,  4  Or.  65 ;  Hurst  v.  Bum- 
side,  12  Or.  520  ( 8  Pac.  Rep.  888 ),  approved. 

8.  Master  and  Servant  —  Open  and  Visible  Risk  Defined. — An  onen 

and  visible  risk  which  is  assumed  by  a  servant  is  one  so  patent  that  a 
person  familiar  with  the  busmess  will  instantly  recognize  it,  and  about 
which  there  can  be  no  difference  of  opinion  between  intelligent  persons 
accustomed  to  the  service. 

9.  Master  and  Servant— Contributory  Negligence. —  A  railroad  switch- 

man who  has  worked  in  a  yard  but  two  weeks  is  not  as  matter  of  law 
guilty  of  contributory  negligence  in  ridmg  upon  the  ladder  on  the  side 
of  a  car  past  a  switchpole  but  twenty  inches  firom  the  wall  of  the  car 
and  four  feet  from  the  track. 

Multnomah  County :  E.  D.  Shattuck,  Judge. 

Action  by  Wm.  B.  Johnston,  administrator  of  the 
estate  of  David  H.  Cope,  against  the  Oregon  Short  Line 
&  Utah  Northern  Railway  Co.  for  damages  for  negli- 
gently killing  said  Coi)e.  Judgment  of  non-suit,  and 
plaintiff  appeals.     Reversed. 

Thos.  O'Day,  for  Appellant 

W.  W.  Cotton,  and  Zera  Snow,  for  Respondent 
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Moore,  J. — The  appellant  commenced  an  action  in 
the  circuit  court  for  Multnomah  County  against  the 
respondent  to  recover  damages  for  wrongfully  causing 
the  death  of  David  H.  Cope.  The  appellant  alleged  in 
his  complaint,  in  substance,  that  he  was  the  administrator 
of  the  estate  of  David  H.  Cope,  and  that  the  respondent 
was  a  corporation  duly  incorporated  and  engaged  in  ope- 
rating a  railroad  in  this  state ;  that  on  the  ninth  day  of 
December,  1890,  David  H.  Cope  was  an  employe  of  the 
defendant  for  hire  as  switchman  in  its  yard  at  The  Dalles, 
in  this  state,  and  while  so  engaged  was  injured  by  being 
struck  by  a  target-i)Ole  on  defendant's  road  in  the  said 
yard  and  thrown  under  the  wheels  of  one  of  defendant's 
cars,  whereby  his  legs  were  crushed,  from  which  injury 
he  died  on  the  tenth  day  of  December,  1H90 ;  that  defend- 
ant had  negligently  caused  to  be  erected  and  had  main- 
tained in  its  yard  at  The  Dalles  a  switch  to  be  used  in 
switching  engines  and  cars  ;  that  part  of  said  switch  con- 
sisted of  a  securely  fastened  i^erpendicular  shaft,  some 
six  feet  high,  generally  called  a  switch  target-pole,  which 
was  carelessly  erected  and  maintained  in  such  close  pix)x- 
imity  to  its  track  as  to  needlessly  hazard  the  life  of  said 
David  H.  Cope  and  other  employes  engaged  in  switching, 
and  that  the  dangerous  and  hazardous  condition  of  said 
switch  was  well  known  to  defendant ;  that  at  the  time  of 
the  injury  said  Cope  was  in  the  due  performance  of  his 
duties ;  and  defendant,  regardless  of  its  duties,  failed  to 
furnish  said  Cope  and  other  employes  engaged  in  switch- 
ing cars  at  the  time  such  injury  occurred  with  the  usual 
and  ordinary  switch  engine  in  use  in  said  switch  yard  at 
The  Dalles,  but  caused  and  directed  said  Cope  and  other 
employes  to  use  an  ordinary  road  engine  for  such  switch- 
ing ;  that  in  switching  it  was  necessary  for  said  Cope  as 
switchman  to  ride  on  the  cars  or  engine  from  one  portion 
of  the  yard  to  another ;  that  the  switch  engine  in  ordinary 
use  at  said  yard  is  provided  with  footboards,  handrails 
and  handstakes  on  the  front  and  rear  of  the  engine,  so 
that  the  switchmen  may  ride  thereon  in  safety,  but  that 
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said  road  engine  had  no  such  footboards,  handrails  or 
handstakes,  and  that  in  order  to  do  his  duty  as  such 
switchman,  he  had  to  ride  on  one  of  the  cars  which  at  the 
time  was  being  switched ;  that  at  the  time  of  the  injury, 
without  any  negligence  or  fault  on  the  part  of  said  Cope, 
he  was  struck  by  said  switch  target-pole  while  passing 
the  same,  and  received  the  injury  complained  of ;  that  the 
defendant  failed  to  provide  the  switches  in  said  yard  with 
switchlights ;  that  the  switch  where  the  said  Coi)e  was 
injured  was  erected  much  nearer  the  track  than  is  usual 
for  like  switches  to  be  placed ;  that  the  usual  switch 
engine  is  provided  with  both  head  and  rear  lights,  but 
that  said  road  engine  then  being  used  had  no  light  on  the 
rear  while  switching,  and  that  the  absence  of  said  light 
directly  contributed  to  the  injury  of  said  Cope,  as  said 
engine  was  then  backing  up,  pulling  the  cars  which  were 
being  switched,  and  that  the  switch  target-pole  could  not 
be  seen  by  said  Cope  so  as  to  avoid  the  injury ;  that  by 
reason  of  the  negligence  of  defendant,  and  without  any 
negligence,  and  without  the  breach  of  any  of  the  condi- 
tions of  his  employment,  and  while  in  the  due  perform- 
ance of  his  duty,  said  Cope  was  injured  by  defendant  and 
his  death  caused  thereby,  to  the  damage  of  his  estate. 

A  demurrer  was  interposed  to  this  complaint  on  the 
ground  that  the  same  did  not  contain  facts  sufficient  to 
constitute  a  cause  of  action,  which  the  circuit  court  sus 
tained,  and  plaintiff  was  given  leave  to  amend,  which  he 
did  by  alleging,  in  addition  to  the  original  complaint, 
that  said  Cope  was  employed  for  hire,  being  a  '* night" 
switchman,  and  also  adding,  ''but said  Cope  had  only  been 
employed  in  said  yard  a  few  days,  and  his  work  was  in 
the  night-time  and  the  dangerous  condition  of  said  switch 
and  yard  was  unknown  to  him."  An  answer  and  reply 
were  filed,  the  issues  completed,  and  appellant  submitted 
his  testimony,  whereupon  the  respondent  moved  the  court 
for  a  nonsuit,  which  was  granted,  from  which  judgment 
this  appeal  is  taken,  and  the  following  are  assigned  as 
errors:  Firsts  the  court  erred  in  sustaining  the  demurrer 
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to  appellant*8  original  complaint  and  requiring  him  to 
amend  and  allege  that  deceased  had  no  knowledge  of  the 
dangerous  condition  of  the  switch,  as  knowledge  of  the 
condition  of  any  unusually  dangerous  or  hazardous  ma- 
chinery or  appliance  is  a  matter  of  defense;  second,  the 
court  erred  in  refusing  to  allow  the  witness,  Holland,  to 
answer  the  two  questions  put  to  him,  viz.,  ''What  Cope 
said  as  to  his  injury  when  he  went  to  him  to  pick  him  up 
at  the  switch  where  he  was  injured,"  and  ** whether  or 
not  it  was  proper  for  him  to  ride  on  the  ladder  of  the  car, 
where  he  was  riding  at  the  time  of  the  injury";  third,  the 
court  erred  in  sustaining  defendant's  motion  for  a  nonsuit 
and  refusing  to  submit  the  evidence  to  the  jury,  for  the 
reasons,  that  (1)  whether  the  switch  in  question  was 
maintained  too  near  the  track,  and  (2)  whether  deceased 
assumed  the  risk  as  one  of  the  ordinary  risks  of  his  em- 
ployment, were  questions  of  fact  for  the  jury,  and  not 
questions  of  law  to  be  determined  by  the  court. 

1.  The  appellant  prepared  and  filed  a  bill  of  excep- 
tions which  is  simply  a  transcript  of  a  stenographer's 
notes  taken  at  the  trial  of  the  cause.  This  bill  of  excep- 
tions contains  the  objections  of  counsel  for  both  parties, 
the  rulings  of  the  court  on  such  objections,  and  the  ex- 
ceptions taken,  and  respondent  files  a  motion  to  strike 
the  bill  of  exceptions  from  the  record,  relying  upon  the 
decision  of  this  court  in  Eaton  v.  0.  B.  d  K  Co.  22  Or,  497 
(80  Pac.  Rep.  811),  In  that  case  objection  to  the  form 
of  the  bill  of  exceptions  was  taken  in  the  court  below  and 
protest  there  made  by  plaintiff's  counsel.  In  this  case 
the  order  admitting  and  allowing  the  bill  of  exceptions 
says  that  the  same  was  presented  to  counsel  for  defend- 
ant, and  by  consent  it  was  allowed  as  a  bill  of  exceptions. 
There  is  much  immaterial  matter  contained  in  this  bill  of 
exceptions ;  but  as  the  question  is  raised  that  the  court 
erred  in  sustaining  the  motion  for  a  nonsuit,  this  neces- 
sitates an  examination  of  more  testimony  than  almost 
any  other  question  that  could  be  presented.  It  is  a  gen- 
eral rule  that  unless  the  bill  of  exceptions  contains  all 
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the  evidence,  it  will  be  presumed  there  was  suflBcient  to 
support  the  verdict:  Whitev.  Goodrich  Trans.  Co.  46  Wis. 
493  (1  N.  W.  Rep.  59).  For  these  reasons,  the  motion  to 
strike  the  bill  of  exceptions  from  the  record  must  be 
denied. 

2.  Mr.  Wood,  in  his  work  on  Railway  Law,  §  386,  thus 
states  the  facts  which  must  be  established  by  the  servant 
in  order  to  recover  for  injuries  received  from  defective 
appliances  and  machinery:  ''The  servant,  in  order  to  re- 
cover for  defects  in  the  appliances  of  the  business,  is 
called  upon  to  establish  three  propositions — first,  that 
the  appliance  was  defective;  second,  that  the  master  had 
knowledge  or  notice  thereof,  or  ought  to  have  had,  and, 
third,  that  the  servant  did  not  know  of  the  defect,  and  had 
not  an  equal  means  of  knowing  with  the  master."  Is  it 
necessary  for  the  plaintiff  to  allege  the  third  ground  as 
laid  down  by  Mr.  Wood  ?  In  Kahn  v.  Love,  3  Or.  206,  this 
court  held  that  '*the  plaintiff  in  an  action  for  damages 
occasioned  by  defendant's  negligence,  must  so  frame  his 
complaint  as  not  to  leave  an  inference  that  he  was  guilty 
of  negligence  that  contributed  to  his  injury."  In  Welch 
V.  0.  B.  &  K  Co.  10  Or.  253,  this  court  says:  '^He  must 
prove  that  the  accident  was  caused  by  the  wrongful  act, 
omission,  or  neglect  of  the  defendant,  and  that  the  injury 
of  which  he  complains  was  not  the  result  of  his  own  neg- 
ligence and  the  want  of  ordinary  care  and  caution."  We 
think  the  latter  clause  of  the  above  quotation  was  cer- 
tainly a  lapsus  Ungues,  and  all  that  w^  intended  thereby 
was  that  the  plaintiff  must  be  prepared  to  meet  this  issue 
when  presented  as  a  defense.  A  careful  examination  of 
the  whole  opinion  in  that  ca«ie  clearly  shows  that  the 
court  did  not  intend  to  lay  down  such  a  rule.  In  Orant 
V.  Baker,  12  Or.  329  (7  Pac.  Rep.  318),  this  court  explained 
the  foregoing  by  comparing  it  with  the  whole  opinion, 
and  shows  that  it  was  not  intended  by  the  court  at  that 
time  to  enunciate  a  general  rule,  but  to  apply  the  facts  to 
that  particular  case.  Thayer,  J. ,  speaking  for  the  court, 
laid  down  the  rule  as  follows:     "I  think  it  has  always 


100  Johnston  v.  O.  S.  L.  Ey.  Co.      [  Sup.  Ct 

Opinion  of  the  court  —  Moobb,  J. 

been  understood  by  this  court  that  contributory  negli- 
gence is  a  defense,  and  must  be  averred  as  such,"  and 
** where  the  injury  results  from  the  direct  actor  omission 
of  the  defendant,  which  prima  facte  is  negligence  in  itself, 
and  the  plaintiff  receives  an  injury  in  consequence  there- 
of while  pursuing  his  ordinary  course  of  affairs,  he  will 
not  be  compelled,  in  order  to  recover  his  damages,  to 
prove  that  he  was  free  from  fault."  In  Coughtry  v.  W.  B. 
By.  Co.  21  Or.  245  (27  Pac.  Rep.  1031),  Strahan,  C.  J., 
says :  *  *  The  gist  of  this  action  is  negligence ;  and  in  order 
to  enable  the  plaintiff  to  recover,  he  must  prove  by  a  pre- 
ponderance of  the  evidence  that  the  defendant  violated 
some  duty  which  it  owed  the  plaintiff;  that  is,  that  it  did 
some  act  without  due  care  which  it  ought  not  to  have 
done,  or  that  it  omitted  to  do  some  act  which  it  ought  to 
have  performed,  and  that  such  act  or  omission  contributed 
to  the  injury  of  which  plaintiff  complains;  and  in  addition 
to  this,  that  the  plaintiff  was  guilty  of  no  act  which  con- 
tributed to  the  injury."  We  think  the  latter  clause  must 
have  been  an  oversight,  unintentionally  written,  as  the 
only  questions  presented  by  the  record  were  '*that  de- 
fendant had  not  been  guilty  of  any  negligence,  and  that 
plamtiff's  evidence  showed  that  he  was  guilty  of  negli- 
gence contributing  to  the  injury,"  and  for  these  reasons 
alone  the  case  was  reversed.  No  question  was  raised  in 
the  case  upon  the  pleadings,  and  we  do>  not  think  the 
court  intended  to  lay  down  any  general  rule  on  the  subject. 
We  think  the  corjrect  rule  is  laid  down  by  Thayer,  J., 
in  Grant  v.  Baker,  supra,  and  that  in  order  to  recover  for 
personal  injury  it  is  not  necessary  to  allege  that  the 
plaintiff  has  been  free  from  negligence,  or  to  deny  that 
any  act  of  his  contributed  to  the  injury  sustained;  that 
contributory  negligence  is  a  defense  which  must  be 
pleaded;  and  that  while  the  burden  of  proof  is  on  the 
plaintiff  to  show  that  the  appliance  was  defective,  and 
that  the  master  had  knowledge  or  notice  thereof,  or 
ought  to  have  had,  that  the  burden  of  proof  is  on  the 
defendant  to  show  that  the  servant  did  know  the  defect 


Oct  1892.]     Johnston  v.  O.  S.  L.  Ry.  Co,  101 

Opinion  of  the  court — Moorb,  J. 

and  that  bis  negligence  has  contributed  to  the  injury.  In 
the  seeming  conflict  of  authority,  it  is  no  wonder  the 
learned  judge  who  tried  this  case  in  the  court  below 
relied  upon  the  dictum  in  Coughtry  v.  W,  B.  By.  Co.  supra, 
and  in  the  hurry  of  the  trial  sustained  the  demurrer  to 
the  complaint  We  think  there  was  error  in  so  doing. 
We  do  not  intend  to  depart  from  the  rule  announced  in 
Huffman  v.  McDaniel,  1  Or.  259,  and  Wells  v.  Applegate,  12 
Or.  208,  that  a  demurrer  is  abandoned  when  the  party 
filing  it  pleads  over ;  but  we  have  in  this  case  apparently 
done  so  in  order  to  correct  the  error  caused  by  the  Welch 
and  Coughtry  cases. 

3.  We  fail  to  see  any  error  committed  by  the  court  in 
excluding  any  statement  the  deceased  may  have  made  at 
the  time  of  the  injury  as  to  the  cause  thereof:  Sullivan  v. 
a  B,  S  N.  Co.  12  Or.  392  ( 5  Pac.  Rep.  508 ). 

4.  It  is  not  apparent  either  that  there  was  any  error 
in  excluding  the  testimony  in  relation  to  whether  or  not 
it  was  proper  for  Cope  to  ride  on  the  ladder  of  the  car. 
This  called  for  an  opinion  from  the  witness.  It  was  the 
province  of  the  jury  to  say,  after  hearing  all  the  evidence, 
whether  it  was  proper  for  him*to  ride  there. 

Did  the  court  commit  error  in  sustaining  defendant's 
motion  for  a  nonsuit  and  rendering  judgment  against 
appellant?  Ihe  record  i^ows  that  plaintiff  rested  his 
case,  whereupon  defendant  moved  the  court  for  a  nonsuit 
on  the  ground  that  no  negligence  on  the  part  of  the  com- 
pany had  been  shown,  and  also  on  the  ground  that 
contributory  negligence  had  been  shown  on  the  part  of 
the  plaintiff.  In  other  words,  that  there  was  not  sufficient 
evidence  to  go  to  the  jury  upon  the  matters  and  things 
alleged  in  the  complaint  During  the  pendency  of  the 
argument  on  the  motion,  counsel  for  plaintiff  asked  per- 
mission to  show  how  high  the  car  step  on  which  Cope 
was  standing  at  the  time  of  the  alleged  injury  was  from 
the  ground;  the  usual  mode  of  riding  under  the  circum- 
stances; the  usual  width  of  cars,  and  how  tali  Cope  was 
in  the  position  he  was  in, —  to  which  the  defendant  ob- 
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jected  on  the  ground  that  it  was  too  late.  The  court 
overruled  the  objection  and  allowed  plaintiff  to  offer  upon 
these  points  evidence  to  be  considered  on  the  motion. 
We  shall  therefore  examine  this  evidence  in  connection 
with  the  other. 

The  evidence  offered  tended  to  show  that  the  yard  of 
the  respondent  at  The  Dalles,  with  reference  to  its  tracks 
and  the  condition  thereof  at  the  time  of  the  injury,  was 
as  follows :  That  the  main  track  ran  nearly  due  east  and 
west;  that  just  east  of  the  depot  there  was  a  sideti*ack 
connected  with  the  main  track  and  known  as  the  house 
track;  that  north  of  the  main  track  there  was  track  num- 
ber one  connected  with  track  number  two,  and  north  of 
these  was  the  team  track;  that  at  a  point  farther  west 
than  the  switch  connecting  tracks  number  one  and  two, 
there  was  a  switch  connecting  the  main  track,  track  num- 
ber two,  and  the  team  track;  that  about  four  feet  west  of 
the  switch  connecting  track  number  one  and  two  is  a  road 
crossing;  that  it  is  claimed  Cope  was  injured  at  this 
switch  near  this  road  crossing;  that  the  switch  target- 
pole,  which  it  is  claimed  caused  the  injury,  stands  between 
the  main  track  and  the  point  of  junction  of  tracks  num 
ber  one  and  two,  and  just  four  feet  from  the  south  of 
track  number  one;  that  this  switch  target-pole  was  about 
one  and  one -half  inches  in  diameter  at  the  bottom  and 
about  one  inch  at  the  top,  six  feet  high,  and  made  of  iron; 
that  on  track  number  one  north  of  the  depot  two  boxcars 
were  standing,  the  one  at  the  west  being  a  furniture  car 
and  measuring  nine  feet  eleven  and  one-half  inches  across 
the  platform  at  the  end,  which  platform  extended  beyond 
the  side  of  the  car  about  one  and  one-half  inches;  that 
this  car  had  an  iron  step  or  stirrup,  extending  to  within 
about  twenty  inches  from  the  ties  at  the  southwest  corner 
of  the  said  car  as  it  then  stood;  that  this  car  had  no  side 
ladder  but  had  one  at  the  end.  There  is  some  conflict  of 
testimony  in  relation  to  the  handhold, — one  witness  stat- 
ing that  it  was  on  the  end  of  the  car,  and  another,  who 
saw  Cope  when  he  took  hold  of  this  handhold  as  the  train 
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started,  says  it  was  on  the  side  of  the  car.  The  boxcar 
ooapled  at  the  east  end  to  this  furniture  car  was  eight 
feet  and  eight  inches  wide;  that  on  the  evening  of  the 
injury,  the  engineer  in  charge  of  the  engine  then  doing 
the  switching  had  orders  to  take  these  two  cars  from 
track  number  one  and  run  them  in  on  the  house  track. 
At  that  time  the  engine  was  headed  east  and  standing  on 
the  main  track.  The  engineer  backed  his  engine  west  on 
the  main  track  to  the  main  switch,  then  ran  ahead  east 
on  track  number  two  to  the  switch  connecting  with  track 
number  one,  and  then  east  on  track  number  one  to  these 
boxcars,  and  Cope  coupled  the  head  of  the  engine  to  the 
west  end  of  the  furniture  car.  He  then  placed  one  foot 
in  the  stirrup  at  the  southwest  comer  of  this  car  and 
next  the  engine,  and  held  to  the  handhold  of  the  car. 
This  was  about  eight  o*clock  in  the  evening;  it  was  dark 
and  Cope  had  a  lantern.  The  headlight  of  the  engine 
cast  its  rays  against  the  end  of  the  car  upon  which  Cope 
was  standing.  There  was  no  light  on  the  switch  target* 
pole  and  none  at  the  rear  of  the  engine.  The  engine 
then  commenced  to  back  west  on  track  number  one,  draw- 
ing these  two  cars  after  it  When  it  passed  the  switch 
target-pole,  it  was  observed  that  Copers  light  was  miss- 
ing, and  soon  thereafter  he  was  picked  up  at  the  road 
crossing  about  four  feet  from  the  switch,  having  received 
the  injury;  that  the  distance  between  the  wall  of  the  fur- 
niture car  and  the  switch  target-pole  at  this  point,  by 
computation,  did  not  exceed  nineteen  and  three  fourths 
inches;  that  Cope  was  a  man  between  twenty  and  twenty- 
one  years  old,  bright,  active,  and  intelligent,  and  had 
had  about  two  years'  experience  as  brakeman  on  rail- 
roads in  Pennsylvania,  and  as  such  brakeman  was  ac- 
customed to  coupling  and  switching  cars,  and  that  ho 
he  was  about  five  feet  six  or  seven  inches  tall;  that 
he  had  worked  as  an  extraman  in  this  yard  about  two 
weeks,  part  of  the  time  at  day  and  the  other  at  night 
work,  and  on  the  night  before  the  injury  occurred  had 
commenced  on  steady  employment  ca  a  night  switchman; 
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that  the  regular  switch  engine,  commonly  used  in  the 
yard,  was  out  of  repair,  and  a  common  road  engine  was 
then  being  used  in  its  place,  and  that  this  engine  had  no 
footboards  on  which  switchmen  could  ride;  that  the 
common  distance  of  a  switch  target-pole  from  the  track 
is  about  six  feet;  that  on  the  day  before  the  injury  com- 
plaiued  of  occurred,  another  employ^  was  brushed  by 
this  target  while  passing,  and  the  defendant  was  notified 
of  its  dangerous  condition;  that  no  evidence  was  offered 
to  show  that  Cope  had  been  warned  of  the  danger;  that 
it  is  usual  and  customary  for  switchmen  to  ride  from  one 
part  of  the  yard  to  another  standing  on  the  stirrup  of  a 
freight  car  while  switching.  We  have  stated  the  sub 
stance  of  this  testimony  with  reference  to  the  yard, 
switch-target,  car,  and  engine,  to  show  the  relative  posi- 
tions and  apparent  danger. 

5.  • '  When  a  servant  enters  into  the  employ  of  another, 
he  assumes  all  the  risks  ordinarily  incident  to  the  busi- 
ness. He  is  presumed  to  have  contracted  with  reference 
to  all  the  hazards  and  risks  ordinarily  incident  to  the  em 
ploy  men  t,  consequently  he  cannot  recover  for  injuries 
resulting  therefrom":  Wood  Mast  &  Ser.  672.  There 
are  risks  and  dangers  incident  to  most  employments.  It 
is  particularly  so  in  the  management  of  engines  and 
trains.  There  are  risks  and  dangers  ordinarily  incident 
to  every  branch  of  such  service.  These  risks  parties 
have  in  view  when  engagements  for  service  are  made, 
and  in  consideration  for  which  the  rate  of  compensation 
is  fixed.  The  servant  has  these  ordinary  risks  and  dan- 
gers in  view  when  he  enters  the  employ  of  the  master. 
He  has  the  right,  however,  to  assume  that  the  master 
will  furnish  him  a  safe  and  convenient  place  in  which  to 
perform  the  service,  and  that  the  instrumentalities  of  the 
business  are  in  good  repair.  He  has  the  right  to  assume 
thatr  the  master  has  furnished  these;  but  risks  and  hazards 
that  are  extraordinary  and  not  incident  to  his  business,  he 
does  not  assume  under  his  contract  of  employment.  As 
to  risks  and  hazards  that  are  extraordinary,  and  not  the 
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usual  risks  and  dangers  incident  to  his  employment,  it  is 
the  duty  of  the  master  to  point  them  out,  to  call  his  atten- 
tion particularly  to  them,  and  to  warn  him  of  their  danger. 

6.  The  servant  has  the  right  to  assume  that  no  ob- 
struction will  be  placed  dangerously  near  the  track  of  a 
railroad;  and  if  the  master  would  avoid  the  consequence 
of  an  injury  from  such  obstruction,  he  must  show  that 
he  has  duly  warned  the  servant  thereof;  and  such  servant 
by  continuing  in  the  employment  thereby  assents  thereto 
and  takes  the  risks  and  dangers  consequent  upon  such 
extra  hazard. 

7.  The  servant  also  takes  upon  himself,  in  addition  to 
the  ordinary  risks  incident  to  the  business,  such  other 
risks  as  are  open  and  visible;  and  if  he  knows  of  such 
defects  and  is  conscious  of  such  extra  hazards,  the  fact 
that  he  for  a  moment  forgets  their  existence  and  thereby 
sustains  an  injury,  will  not  make  the  master  liable:  Stone 
V.  Oregon  City  Mfg.  Co.  4  Or.  55;  Hurst  v.  Bumside,  12  Or. 
520  (8  Pac.  Rep.  888). 

8.  An  open,  visible  risk  is  such  an  one  as  would  in  an 
instant  appeal  to  the  senses  of  an  intelligent  person: 
Wood  Mas.  &  Ser.  763.  It  is  one  so  patent  that  it  would 
be  instantly  recognized  by  a  person  familiar  with  the 
business.  It  is  a  risk  about  which  there  can  be  no 
difference  of  opinion  in  the  minds  of  intelligent  persons 
accustomed  to  the  service.  It  is  not  expected  that  the 
servant  will  make  close  scrutiny  into  all  the  details  of  the 
instrumentalities  with  which  he  deals.  His  employment 
forbids  that  he  should  thus  spend  his  time.  II  the  rule 
were  otherwise,  the  management  of  a  great  railway  sys- 
tem would  be  needlessly  slow.  The  servant  is  expected 
to  observe  such  objects  only,  in  the  absence  of  notice,  as 
would  in  an  instant  convince  him  of  their  danger.  It  is 
not  expected  of  a  switchman  that  he  should  carefully 
measure  the  distance  between  a  switch -target  and  the 
rail.  Thib  is  the  duty  of  the  master ;  and  the  servant 
has  the  right  to  as&ume  that  the  target  or  other  obstruc- 
tion is  at  a  reasonably  safe  distance,  in  the  absence  of 
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anything  to  excite  special  apprehension  of  danger: 
Whalen  v.  R.  R.  Co,  16  111.  App.  323 ;  and  if  he  knew  that 
the  target  was  but  four  feet  from  the  track,  he  might 
then  not  be  aware  of  the  imminent  danger.  ''One  may 
know  the  facts  and  yet  not  understand  the  risk":  Both  v. 
N.  P.  Lumber  Co.  18  Or.  213  (22  Pac.  Rep.  842). 

9.  Deceased  had  been  employed  in  this  yard  about 
two  weeks ;  his  labors  must  necessarily  have  engrossed 
his  attention,  and  while  he  must  have  known  of  the 
existence  and  location  of  this  switch-target,  he  may  not 
have  known  from  observation,  or  unless  his  attention  had 
in  some  way  been  specially  called  to  it,  that  it  was  near 
enough  to  the  cars  to  be  dangerous :  Johnson  v.  By.  Co. 
43  Minn.  53  (44  N.  W.  Rep.  884).  Notwithstanding  the 
dangerous  character  of  his  business  required  the  exercise 
of  due  care  in  the  discharge  of  his  duties,  and  consider- 
ing the  fact  that  he  had  worked  in  the  yard  for  two 
weeks,  we  do  not  think  that,  as  a  i^iatter  of  law,  his  act 
was  conclusive  of  contributory  negligence  so  as  to  take 
the  consideration  of  the  question  from  the  jury.  "Where 
the  fact  of  the  negligence  is  doubtful,  it  should  be  sub- 
mitted to  the  jury":  Wood  Mas.  &  Ser.  754.  Assuming 
the  evidence  to  be  true,  together  with  all  the  inferences 
to  be  drawn  therefrom,  as  we  necessarily  must  do,  we 
think  the  question  should  have  been  submitted  to  the  jury 
in  connection  with  all  the  circumstances  under  proper  in- 
structions from  the  court  The  judgment  must  therefore 
be  reversed  and  the  nonsuit  set  aside. 
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BLASKOWER  et  al.  v.  JAMES  STEEL,  Admr. 

r8.C.81Pacaep.  252.] 

1.  Statutk  of  Limitations. —  The  latter  half  of  section  18  of  the  Oregon 

Code  has  no  application  to  an  action  not  already  barred  by  the  statute  of 
limitations;  it  may  prolong  the  time  limited,  but  does  not  in  any  case 
shorten  it. 

2.  Limitation — Statutory  Prohibition. — In  ascertaining  whether  an  action 

is  barred  by  the  statute  of  limitations,  the  period  of  six  months  doling 
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which  an  action  against  the  personal  representatives  is  forbidden,  most 
not  be  regarded  as  part  of  the  time  limited  for  commencing  the  action : 
HiU'a  CJode,  |J  20,  377,  378. 
8.  LiMrrATiojf  — Payment  — Revival  of  Debt. — A  payment  upon  an  entire 
account,  and  not  upoA  specific  items,  revives  the  whole  account  for  a 
further  statutory  period :  Oreighton  v.  Vincent,  10  Or.  M,  dted  and  fol- 
lowed.  * 

Multnomah  County:  E.  D.  Shattuck,  Judge. 

Plaintiff  appeals.    Reversed. 

Franda  D.  Chamberlain,  for  Appellant. 

Albert  JJ.  Tanner,  for  Respondent. 

Bean,  J. — This  is  an  action  by  the  firm  of  Blaskower 
&  Ck)hen  against  James  Steel,  administrator  of  the  estate 
of  Ben  Holladay,  deceased,  for  goods,  wares,  and  mer- 
chandise. The  defense  is  the  statute  of  limitation.  The 
cause  was  tried  in  the  court  below  without  the  inter- 
vention of  a  jury,  and,  so  far  as  material  to  the  question 
before  us,  the  facts  are  that  between  January  12,  1878, 
and  May  18,  1885,  plaintiffs  sold  and  delivered  to  Ben 
Holladay,  sundry  quantities  of  cigars,  of  the  reasonable 
aggregate  value  of  six  hundred  and  thirty  dollars  and 
sixty -five  cents,  upon  which  no  payments  or  credits  have 
been  made  except  the  sum  of  two  hundred  dollars  and 
fifty  cents,  paid  by  Holladay  on  June  3,  1884,  and  a  credit 
of  nineteen  dollars  and  seventy-five  cents  on  May  18, 
1885,  by  cigars  returned,  which  the  court  below  found 
••were  accepted  by  plaintiffs  as  a  part  payment"  of  the 
account.  Ben  Holladay  died  on  July  7,  1887,  leaving  a 
will  in  which  Joseph  Holladay  was  appointed  executor, 
who  duly  qualified  as  such  on  the  eleventh  day  of  April, 
1888,  and  continued  so  to  act  until  May  81,  1889,  when  he 
was  removed  by  the  county  court  of  Multnomah  County; 
and  on  June  8,  1889,  the  defendant  was  appointed  admin- 
istrator with  the  will  annexed.  The  claim  of  plaintiffs 
was  duly  presented  to  Joseph  Holladay  as  such  execu- 
tor, during  the  first  six  months  of  his  executorship,  and 
was  by  him  disallowed.    This  action  was  commenced  on 
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the  eleventh  day  of  September,  1891;  and  the  court  below 
found  that  all  the  items  of  the  account  prior  to  November 
15,  1883,  amounting  to  three  hundred  and  sixteen  dollars 
and  sixty -five  cents,  are  barred  by  the  statute  of  limita- 
tion, and  entered  judgment  for  plaintiffs  for  the  balance 
of  the  account  less  the  credit  of  two  hundred  and  twenty 
dollars  and  twenty-five  cents,  from  which  judgment  both 
parties  appeal. 

1.  In  support  of  defendant's  appeal  it  is  contended 
that  the  case  comes  within  the  provisions  of  section  18, 
Hiirs  Code,  and  is  barred  because  not  commenced  within 
six  months  after  the  issuing  of  letters  testamentary  to 
Joseph  Holladay.  This  section,  so  far  as  applicable  to 
the  question  thus  presented,  is  that  ''if  a  person  against 
whom  an  action  may  be  brought  die  before  the  expira- 
tion of  the  time  limited  for  the  commencement  thereof, 
and  the  cause  of  action  survives,  an  action  may  be  com- 
menced against  his  personal  representatives  after  the 
expiration  of  that  time,  and  within  six  months  after  the 
issuing  of  letters  testamentary  or  of  administration."  It 
is  a  general  rule  of  law  that  when  to  a  party  capable  of 
suing,  a  right  of  action  has  accrued  against  a  party  who 
may  be  sued,  the  statute  begins  to  run,  and  its  running 
will  not  be  suspended  by  the  happening  of  any  subse- 
quent event,  unless  within  some  saving  clause  of  the 
statute ;  and  the  subsequent  death  of  the  debtor  or  the 
lapse  of  time  before  the  appointment  of  his  personal 
representative  is  no  exception  to  the  rule:  1  Robinson's 
Practice,  591;  Handy  v.  Smith,  30  W.  Va.  195  (3  S.  K 
Rep.  60);  ffarshberger  v.  Alger,  31  Gratt.  52-67;  and 
this  is  true  although  the  debtor  may  die  within  the  period 
fixed  by  the  statute,  and  by  reason  of  litigation  as  to  the 
right  to  probate,  an  executor  or  administrator  may  not 
be  appointed  until  after  the  expiration  of  the  time  lim- 
ited :  Bhodea  v.  Smethurst,  4  M.  &  W.  41.  To  avoid  the 
harshness  and  injustice  of  this  rule,  which  often  barred 
a  cause  of  action  without  any  fault  or  laches  on  the  part 
of  the  creditor,  the  statute  in  question  was  enacted,  which 
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preserves  to  a  creditor  the  right  to  bring  an  action  within 
six  months  after  the  appointment  of  an  executor  or  ad- 
ministrator, when  the  time  limited  would  otherwise  expire 
subsequent  to  the  death  of  the  debtor,  and  before  the  ap- 
pointment of  his  personal  representative.  This  statute, 
however,  has  no  application  to  the  case  at  bar,  because 
the  six  years'  limitation  did  not  expire  for  more  than 
three  years  after  the  appointment  of  Joseph  HoUaday  as 
executor,  and  consequently  the  facts  do  not  bring  it  within 
the  provisions  of  the  section.  This  section  may,  in  cases 
falling  within  its  terms,  prolong  the  time  originally  lim- 
ited, but  does  noc  in  any  case  operate  to  shorten  it,  or 
limit  the  time  of  bringing  an  action  against  an  adminis- 
trator or  executor  upon  a  claim  not  barred  by  the  statute 
of  limitation:  Lowell  v.  Kier,  50  Cal.  647;  Moore  v.  Whitcher^ 
64  N.  H.  590  (15  Atl.  Rep.  207). 

2.  The  next  question  in  this  case  then,  is  whether  the 
action  is  barred  by  the  statute  without  reference  to 
section  18.  By  sections  877  and  378  of  the  Code,  an 
action  cannot  be  maintained  against  an  executor  or  ad- 
ministrator until  the  rejection  of  the  claim  and  the 
expiration  of  six  months  from  the  granting  of  letters 
testamentary;  and  by  section  20,  when  the  commencement 
of  an  action  is  stayed  by  a  statutory  prohibition,  the 
time  of  the  continuance  of  such  prohibition  shall  not  be  a 
part  of  the  time  limited  for  the  commencement  of  the 
action.  And  it  is  manifest  that  the  allowance  of  six 
months  after  the  issuing  of  letters  testamentary  before 
an  executor  can  be  sued,  is  a  statutory  prohibition  within 
the  meaninfi:  of  section  20,  and  has  the  effect  of  suspend- 
ing the  oi)eration  of  the  statute  during  that  time:  Dowell 
V.  Webber,  2  S.  &  M.  452;  Moses  v.  Jones,  2  Nott  &  McOord, 
259;  Moore  v.  Smith,  29  S.  Car.  254  (7  S.  E.  Rep.  485). 
Hence  this  action  was  commenced  within  the  time  limited, 
and  is  not  barred  by  the  statute  of  limitations. 

3.  The  only  remaining  question  is  the  one  raised  by 
plaintiffs'  appeal,  and  depends  upon  the  effect  to  be  given 
to  the  payment  of  two  hundred  dollars  and  fifty  cents  on 
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June  8,  1884,  and  of  nineteen  dollars  and  seventy-five 
cents  on  May  18,  1885.  The  contention  of  plaintiffs  is 
that  the  payment  of  June  3,  1884,  removed  the  statute 
bar  as  to  the  balance  of  the  account,  and  fixed  a  new 
period  from  which  the  statute  commenced  to  run  as  to 
such  balance,  and  the  payment  of  May  18,  1885,  had  the 
same  effect;  so  that  the  statute  only  commenced  to  run 
as  to  the  balance  due  on  the  account  from  May  18,  1885, 
the  date  of  the  last  payment,  and  therefore  none  of  the 
account  is  barred ;  while  defendant  contends  that  all  that 
part  of  the  account  which  accrued  more  than  six  years 
prior  to  the  date  of  the  first  payment  was  not  taken  out 
of  the  operation  of  the  statute  by  the  payments.  It 
appears  from  the  findings  of  the  court  that  each  of  these 
payments  was  made  upon  the  entire  account  and  not  upon 
any  specified  portion  thereof;  and  while  there  is  room 
for  argument  as  to  whether  the  mere  return  of  goods 
purchased  and  a  credit  therefor  on  the  account  would 
constitute  a  payment  within  the  meaning  of  the  statute, 
we  are  bound  by  the  findings  of  the  court  in  that  matter, 
and  must  consider  the  credit  of  May  18,  1885,  as  a  pay- 
ment on  the  account  The  effect  of  such  a  payment  was 
considered  by  this  court  in  Oreighton  v.  Vincent,  10  Or. 
56,  in  which  Lord,  C.  J.,  speaking  for  the  court,  said: 
''The  payment  by  a  debtor  of  a  certain  sum  to  his 
creditor,  with  the  understanding  that  it  shall  be  treated 
as  a  payment  on  his  debt,  will  be  sufficient  to  revive  the 
cause  of  action  barred  by  the  statute.  And  when  the 
creditor  applies  the  amount  paid  upon  the  debt  as  a 
credit,  with  the  assent  of  the  debtor,  it  is  sufficient  to 
revive  the  debt."  The  authorities  are  uniform,  that 
where  a  general  payment  is  made  on  account  of  a  greater 
debt,  unless  accompanied  at  the  time  by  some  qualifying 
declarations  or  acts  on  the  part  of  the  party  making  the 
payment  indicating  a  contrary  intent,  it  is  considered  an 
unequivocal  admission  of  a  subsisting  contract  or  liability, 
and  revives  the  debt  because  it  is  deemed  a  recognition 
of  it  and  an  assumption  of  the  balance  due:   Wood  Lim. 
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§  97;  Barron  v.  Kennedy,  17  Cal.  574;  Harris  v.  Howard^ 
36  Vt  695;  Hewlett  v.  Schenck,  82  N.  C.  234.  -'It  oper- 
ates," says  Mr.  Chief  Justice  Cooley,  in  Miner  v.  Lorman^ 
56  Mich,  212  (22  N.  W.  Rep.  265),  ''as  an  acknowledg- 
ment of  the  continued  existence  of  the  demand,  and  as  a 
waiver  of  any  right  to  take  advantage,  by  plea  of  the 
statute  of  limitation,  of  any  such  lapse  of  time  as  may 
have  occurred  previous  to  the  payment  being  made.  The 
payment  is  not  a  contract;  it  is  not  in  itself  even  a 
promise,  but  it  furnishes  ground  for  implying  a  promise 
in  renewal  from  its  date  of  any  right  of  action  which 
before  may  have  existed." 

The  judgment  of  the  court  below  is  therefore  reversed, 
and  a  judgment  will  be  entered  here  in  favor  of  plaintiffs 
for  the  amount  claimed. 


[Decided  October  25, 1892.] 


EMILY  L.  JOHNSTON,  Executrix  r.  J.  C.  SHOFNER, 
Administrator. 

L  Claihb  Aoaivst  Ebtates— JuDOMmrr— Dbcbeb.— The  decision  of  a  county 
court  in  summarily  settling  a  claim  under  section  1134,  Hill's  Code,  is  a 
Judgment  and  not  a  decree. 

2.  Appeal  fbom  CotiiiTT  Court— Juby  Tbial—Tbahbortpt  of  Evidence— 
Code,  {  1134. — On  an  appeal  from  a  decision  of  a  county  court  under 
section  1134,  Ilill's  Code,  the  appellant  is  entitled  to  a  jury  trial  in  the 
circuit  court.  The  transcript  need  not  contain  the  evidence,  since  the 
case  is  at  law  and  not  in  equity.  WUkes  v.  ComeliuSy  21  Or.  345,  approved 
and  followed. 

Multnomah  County.    Loyal  B.  Stearns,  Judge. 

Defendant  appeals.    Reversed. 

This  was  a  proceeding  originally  commenced  in  the 
county  court  of  Multnomah  County  to  have  a  claim  for 
money  against  the  estate  of  Wesley  Jackson  allowed, 
which  the  defendant,  as  administrator  of  such  estate, 
had  disallowed  and  rejected.  When  the  matter  came  on 
to  be  heard,  the  court,  after  hearing  the  evidence  of  the 


88 

ml 

f» 

m\ 

23 

111 

46 

236 

112         Johnston  v.  Shofner.     [  Sup.  Ct 

Aigament  of  oonnsel. 

parties,  found  that  the  claim  should  be  allowed,  and 
ordered  that  the  defendant,  as  such  administrator,  allow 
the  claim,  and  that  he  pay  it  in  due  course  of  administra- 
tion. From  this  order  an  appeal  was  taken  to  the  circuit 
court  for  Multnomah  County.  The  circuit  court  for  that 
county  is  divided  into  department  No.  1,  in  which  civil 
jury  cases  are  tried,  and  department  No.  2,  in  which 
equity  and  criminal  cases  are  tried  and  determined. 
Upon  the  transcript  being  filed  in  department  No.  1,  the 
plaintiff  moved  the  court  for  an  order  afSrming  the  order 
of  the  probate  court,  on  the  ground  that  the  ease  was 
triable  in  equity  and  not  at  law.  The  court  held  that  the 
cause  should  be  heard  on  the  appeal  as  an  equity  case, 
and  transferred  it  to  department  No.  2.  After  the  trans- 
fer, the  plaintijS  renewed  his  motion  for  an  order  of 
affirmance  upon  the  ground  that  no  evidence  taken  on 
the  trial  in  the  probate  court  accompanied  the  transcript 
on  appeal,  and  no  bill  of  exceptions  was  in  the  record. 
The  court  sustained  the  motion  on  this  ground,  and 
ordered  and  decreed  that  the  judgment  order  made  by 
the  probate  court  be  affi.rmed.  From  this  order  and 
decree  the  appeal  has  been  brought  to  this  court. 

The  record  discloses  that  the  cause  was  heard  and 
determined  in  a  summary  manner  by  the  county  court 
under  section  1184  of  Hill's  Code,  the  testimony  being 
taken  orally  and  not  reduced  to  writing.  The  appeal 
was  taken  to  the  circuit  court,  and  the  transcript  filed  in 
department  No.  1,  upon  the  theory  that  the  cause  of 
action  was  at  law  and  triable  by  a  jury.  The  transfer  of 
the  cause  to  department  No.  2,  and  the  affirmance  of  the 
order  of  the  county  court,  was  based  on  the  ground  that 
proceedings  in  probate  on  appeal  were  to  be  heard  and 
determined  as  in  suits  in  equity,  and  consequently,  as 
there  was  no  evidence  accompanying  the  transcript  on 
appeal,  there  was  nothing  for  the  circuit  court  to  try. 

Lewis  L.  McArthur^  for  Appellant 

This  question  turns  largely  upon  the  construction 
which  shall  be  given  to  the  latter  part  of  section  1134, 
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Hiirs  Code,  providing  that  the  ooart  shall  have  power  to 
hear  and  determine  in  a  summary  manner  all  demands 
against  any  estate  agreeably  to  the  provisions  of  this 
act,  and  which  have  been  so  rejected  by  the  executor  or 
administrator,  and  shall  cause  a  concise  entry  of  the 
order  of  allowance  or  rejection  to  be  made  on  the  record, 
which  order  shall  have  the  force  and  effect  of  a  judg- 
ment,  from  which  an  appeal  may  be  taken  as  in  ordinary 
cases.  We  took  an  appeal  as  in  ordinary  actions  at  law, 
and  now  claim  the  right  to  a  jury  triiJ.  The  judicial 
history  of  the  state  shows  this  to  be  a  case  wherein  a 
jury  trial  would  have  been  accorded  us  under  the  laws 
and  practice  at  the  time  our  constitution  was  adopted : 
Tnbou  V.  Strowbridge^  7  Or.  156 ;  Adams  v.  Lewis^  5  Saw. 
229.  At  common  law  we  would  have  had  a  right  to  a 
jury  trial :    1  Woerner  Admn.  319. 

(Tharles  K  Carey,  for  Respondent 

The  appellant  by  his  own  neglect  has  lost  his  right  to 
a  hearing  on  the  evidence  in  the  circuit  court,  because 
(1)  the  probate  proceeding  of  the  county  court  is  in  the 
nature  of  a  suit  in  equity  as  distinguished  from  an  action 
at  law ;  (2)  there  is  no  constitutional  right  to  jury  trial ; 
(3)  not  having  taken  the  evidence  to  the  appellate  court 
with  the  transcripts  no  error  except  such  as  was  shown 
by  the  record  could  be  examined  in  the  circuit  court 

County  courts,  by  article  YIL,  section  12,  of  the  con- 
stitution, are  given  **the  jurisdiction  pertaining  to  probate 
courts,"  and  by  section  895  of  the  Code  these  courts  have 
''exclusive  jurisdiction,  in  the  first  instance,  pertaining 
to  a  court  of  probate;  that  is,  *  *  *  to  direct  and 
control  the  conduct  and  settle  the  accounts  of  executors, 
administrators,  and  guardians.'' 

By  section  1077,  it  is  provided  that  in  these  courts  no 
particular  pleadings  or  forms  thereof  are  required,  and 
section  1078  is  as  follows:  *'The  mode  of  proceeding  is 
in  the  nature  of  that  in  a  suit  in  equity  as  distinguished 
from  an  action  at  law.     The  proceedings  are  in  writing, 

XXULOb.— & 
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and  are  had  upon  the  application  of  a  party  or  the  order 
of  the  court." 

By  section  1079,  the  proceedings  in  probate  matters 
shall  be  entered  and  recorded  in  books.. 

Orders  or  decrees  may  be  enforced  by  execution  or 
otherwise  in  the  same  way  as  orders  or  decrees  for  the 
payment  of  money  in  the  circuit  court:    Code,  §  1082. 

Courts  of  probate  in  America  are  generally  believed 
to  derive  their  powers,  historically,  from  the  ecclesiasti- 
cal courts,  and  their  modes  of  proceeding  are  said  to  be 
borrowed  from  these  courts  and  from  the  courts  of 
chancery:    1  Woerner  Admn.  341. 

The  allowing  and  ordering  paid  claims  against  estates 
has  always  been  considered  a  part  of  the  functions  of 
courts  of  probate:  2  Woerner  Admn.  815,  §  392;  2  Kent 
Com.  *409;  Dayt.  Surr.  4. 

Both  by  the  writt-en  and  unwritten  law,  at  the  time  of 
the  adoption  of  the  state  constitution,  there  was  no  right 
to  jury  trial  in  such  cases.  The  executor  therefore  can- 
not claim  that  he  is  denied  any  constitutional  rigfit  in 
not  being  granted  a  trial  by  jury:  Tribou  v.  Strowbridge^ 
7  Or.  156;  3  Am.  &  Eng.  Enc.  Law,  720;  Schmidt  v.  Schmidt, 
47  Minn.  451  (50  N.  W.  Rep.  598). 

The  section  of  the  Code  (1134)  under  which  this  pro- 
ceeding was  instituted  in  the  county  court,  directs  the 
court  to  hear  and  determine  in  a  summary  manner,  and 
to  cause  a  concise  entry  of  the  order  of  allowance  or 
rejection  to  be  made  on  the  record,  '*  which  order  shall 
have  the  force  and  effect  of  a  judgment  from  which  an 
appeal  may  be  taken  as  in  ordinary  cases."  Now,  how 
are  appeals  taken  in  ordinary  cases  from  orders  in  pro- 
bate in  the  county  court?  The  order  is  an  order  in 
probate,  and  has  the  effect  of  a  decree  by  the  express 
terms  of  the  statute.  (See  section  902  of  the  Code.) 
By  the  amended  section  541  of  the  Code  (Laws  1889, 
140),  the  testimony,  depositions,  and  other  papers  con- 
taining the  evidence  heard  or  offered  on  trial  in  the  court 
below  must  accoipp^'ny  the  transcript. 
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If  the  order  of  the  county  court  was  such  **  judgment" 
as  is  mentioned  in  the  foregoing  section,  it  must  have 
been  rendered  in  the  exercise  of  the  court*s  ordinary  jur- 
isdiction to  try  actions  at  law  where  the  matter  in  contro- 
versy does  not  exceed  the  value  of  five  hundred  dollars ; 
the  pleadings  should  have  been  as  prescribed  for  actions 
at  law;  summons  should  have  been  issued,  and  the  parties 
should  have  had  a  jury  trial;  and,  instead  of  directing  the 
defendant  to  pay  the  claim  in  due  course  of  administra- 
tion, the  order  should  have  been  in  the  form  of  a  personal 
judgment  for  money.  But  an  inspection  will  show  that 
the  proceeding  was  begun  by  petition  and  citation,  and 
the  procedure  was  in  accordance  with  the  usual  practice 
in  probate  matters.  It  was  not  a  *' judgment,"  therefore, 
in  the  sense  in  which  the  word  is  used  in  section  543,  but 
a  ** decree";  for  '*the  mode  of  proceeding. is  in  the  nature 
of  a  suit  in  equity  as  distinguished  from  an  action  at 
law." 

Lord,  C.  J. — The  question  of  practice  involved  in  this 
controversy  has  been  directly  presented  and  decided  by 
this  court  in  WilkeB  v.  Cornelius,  21  Or.  345  (23  Pac.  Rep. 
473).  It  arose  upon  a  claim  for  money  for  services  ren- 
dered, which  the  executor  disallowed,  when  the  claimant 
ant  presented  it  to  the  county  court  for  allowance  under 
section  1134,  Hill's  Code,  providing  for  the  adjudication 
of  claims  against  the  estat.e  of  a  deceased  person  in 
a  summary  manner.  The  county  court  disallowed  the 
claim,  and  an  appeal  was  taken  to  the  circuit  court,  the 
transcript  containing  all  the  evidence  received  by  the 
county  court  From  this  it  will  be  observed  that  the 
proceeding  was  prosecuted  in  the  nature  of  a  suit  in 
equity  as  distinguished  from  an  action  at  law,  as  pre- 
scribed by  section  1077.  Referring  to  the  mode  of  pro- 
cedure, and  the  judgment  obtained  under  section  1134, 
Thayer,  C.  J.,  said,  at  the  top  of  page  345 :  "It  declares 
that  the  order  of  allowance  or  rejection  of  the  claim  shall 
have  the  force  and  effect  of  a  judgment,  from  which  an 
appeal  may  be  taken  as  in  ordinary  cases.     Such  a  judg 
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meat  must  obviously  be  regarded  in  the  same  light  as  a 
judgment  for  the  recovery  of  money  in  an  action ;  and  if 
an  appeal  be  taken  therefrom  to  the  circuit  court,  it  will 
involve  the  trial  anew  of  the  matter  in  issue  between  the 
parties,  which  should  be  conducted  in  the  same  manner 
that  trials  at  law  for  the  recovery  of  money  are  conducted 
in  circuit  courts.  The  parties  are  entitled  to  have  a  jury 
trial,  which  can  only  be  waived  as  provided  by  Hill's 
Code,  §  218,  and  to  have  the  judgment  given  therein  re- 
viewed in  this  court  in  the  same  way  as  judgments  in 
actions  at  law  are  reviewed,  and  not  otherwise.  We  have 
no  authority  to  consider  the  evidence  annexed  to  the 
transcript  in  this  case  for  the  purpose  of  ascertaining 
whether  or  not  the  appellant's  claim  against  the  estate 
should  have  been  allowed,  etc.  *  *  ♦  Nor  had  the 
circuit  court  any  jurisdiction  to  retry  the  matters  adjudi- 
cated upon  in  the  county  court,  unless  an  appeal  from 
such  adjudication  to  the  circuit  court  was  regularly  per- 
fected as  in  cases  of  appeal  from  judgments  of  county 
courts  rendered  in  civil  actions."  Again,  in  referring  to 
the  constitutionality  of  section  1134,  he  says  that  ''its 
constitutionality  would  be  questionable  if  it  were  to 
receive  the  construction  which  counsel  for  both  parties 
seem  to  have  given  it,  as  it  would,  under  their  view, 
deprive  parties  of  the  right  of  trial  by  jury  in  the  enforce- 
ment of  a  legal  obligation  to  pay  money ;  but  the  legisla- 
ture evidently  did  not  intend  that  it  should  receive  that 
construction.  Giving  to  the  adjudication  of  a  claim 
against  an  estate  the  force  of  a  judgment,  as  provided  in 
said  section,  does  not  impair  the  right  of  a  party  ivgainst 
whom  it  is  made  to  a  jury  trial  within  the  meaning  of  the 
constitution,  if  he  can  secure  it  by  appeal  from  such 
adjudication  to  the  circuit  court,  which,  in  my  opinion,  he 
is  clearly  entitled  to  under  the  provisions  of  the  section." 
The  case  was  sent  back,  and  after  a  trial  before  a  jury 
in  the  circuit  court,  resulting  in  a  verdict  and  judgment 
in  favor  of  the  claimant,  it  was  again  brought  to  this 
court  on  appeal:   21  Or.  348.     In  delivering  the  opinion 
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of  the  court,  Bean,  J.,  said,  at  p.  851:  **The  law  provid- 
ing for  the  adjudication  of  claims  by  the  county  court 
vests  in  that  court  power  to  hear  and  determine  all 
claims  against  the  estate  of  a  deceased  person  in  a  sum- 
mary manner,  without  the  formality  of  technical  plead- 
ings, yet  preserving  all  the  rights  of  the  parties  by 
providing  for  appeals  to  the  circuit  court  and  to  be  there 
tried  de  novo.*'    And  again,  that  the  proceeding  under 
section  1134  was  ''in  effect  a  suit  or  action  against  the 
executor  or  administrator  without  the  formality  of  tech- 
nical pleadings."    In  the  consideration  of  that  case,  there 
was  the  suggestion  that  to  give  section  1134  a  construc- 
tion which  should  make  ^  the  proceeding  in  the  nature  of 
a  suit  in  equity  conformable  to  section  1078,  would  not 
operate  to  deprive  the  claimant  of  a  trial  by  jury,  as  he 
could  begin  an  action  at  law  after  this  claim  was  dis- 
allowed by  the  administrator  and  try  his  case  before  a 
jury;  that  the  section  was  only  designed  to  afford  a  sum- 
mary mode  of  proceeding  for  the  convenience  of  the 
people,  and  the  claimant  had  his  choice  of  remedies,  and 
as  one  of  these  preserved  to  him  a  right  of  trial  before  a 
jury,  the  section  did  not  operate  to  deprive  him  of  a  trial 
by  jury.     This  observation  is  made  in  view  of  some  lan- 
guage used  by  Thayer,  C.  J.,  as  expressing  his  own 
opinion  in  answer  to  the  query  as  to  its  constitutionality. 
His  v^iew  was  based  on  the  assumption  that  the  remedy 
provided  by  the  section  was  exclusive,  and  consequently 
operated  to  deprive  the  party  of  a  trial  by  jury.     But  the 
controlling  considerations  which  influenced  the  judgment 
of  the  court  were  the  language  of  the  section  which  gave 
to  the  order  ''the  force  and  effect  of  a  judgment  from 
which  an  appeal  may  be  taken  as  in  ordinary  cases,"  that 
is,  as  ordinary  cases  of  appeals  from  judgments  of  the 
county  court  upon  legal  demands  or  claims,  and  the  man- 
ifest purpose  of  the  section  to  provide  a  cheap,  speedy, 
and  convenient  method  of  procedure,  without  regard  to 
technical  precision,  and  at  the  same  time  preserve  the 
rights  of  t)ie  parties  by  providing  for  appeals  to  the 


118  Johnston  v,  Shofner.  [  Sup.  Ct 

Opinion  of  the  court— Lord,  G.  J. 

circuit  court,  where  the  cause  would  be  tried  anew  without 
the  burden  and  expense  of  reducing  the  evidence  to 
writing,  as  is  done  in  equity  suits.  From  the  nature  of 
the  case,  the  mode  of  procedure  usually  prescribed  for 
probate  courts  is  more  nearly  conformable  to  proceeding 
in  equity  than  law.  While  it  is  true  that  such  courts 
have  no  original  equity  jurisdiction,  yet  in  the  conduct 
and  disposition  of  business  before  them,  they  observe 
and  apply  legal  or  equitable  rules,  as  the  case  may  be. 
The  nature  and  extent  of  their  jurisdiction  depend  upon 
the  statute,  and  they  possess  no  other  or  greater  powers 
than  so  conferred. 

It  is  upon  the  refusal  of  the  executor  or  administrator 
to  allow  the  claim  or  demand  that  the  statute  (section 
1134)  provides  that  the  county  court,  after  notice  has 
been  given,  may  proceed  to  hear  and  determine  in  a 
summary  manner  such  claim  or  demand  against  the 
estate.  When  this  is  done,  and  a  party  is  dissatisfied 
with  the  judgment  order  allowing  or  rejecting  such  claim, 
and  has  appealed  from  it,  what  possible  objection  can 
there  be  to  the  circuit  court  trying  the  issues  accord- 
ing to  legal  principles  as  is  d^^ne  in  like  cases?  Why 
subject  the  party  when  the  obligation  is  legal,  and  the 
court  presided  over  by  a  trained  lawyer  capable  of 
instructing  the  jury  upon  the  law  in  the  premises,  to  the 
slow  and  tedious,  expensive  and  cumbrous,  method  of 
taking  depositions  or  reducing  the  evidence  to  writing? 
We  see  no  reason  for  it,  and  think  the  case  is  controlled 
by  Wilkes  v.  Cornelius,  supra. 

It  results  that  the  judgment  must  be  reversed  and  the 
cause  remanded  for  further  proceedings  not  inconsistent 
with  this  opinion. 


Oct  1892.]  HiSLOP  V.  MOLDENHAUER.  119 

Opinion  of  the  ooort — Lobd,  C.  J. 

[  filed  October  26, 1892.] 

THOMAS  HISLOP  v.  W.  J.  MOLDENHAUER. 

[8.  C.  SlPac.  Rep.252.] 

1.  Lahdlobd   awd  Tenaitt — NoncB  to  Quit.— Leasing  a  building  at  a 

monthly  rent,  withoat  specifying  the  term,  does  not  create  a  tenancy  by 
the  month  which  may  be  terminated  by  ten  days'  notice,  but  a  tenancy 
at  will,  or  from  year  to  year,  according  to  the  circnmatances,  necessitating 
thirty  days'  notice  for  its  termination. 

2.  IirsTBDcnons  to  Juby. —  It  is  the  duty  of  the  court  to  confine  its  instruc- 

tions to  the  particular  facts  in  evidence,  since  these  are  all  the  jury  have 
a  right  to  consider. 

Multnomah  County:  E.  D.  Shattuck,  Judga 

Action  of  forcible  entry  and  detainer.  Judgment  orig- 
inally went  for  defendant,  and  on  appeal  to  this  court 
the  same  was  reversed:  21  Or.  208.  On  a  retrial  judg- 
ment again  went  for  defendant,  and  plaintiff  brings  this 
appeaL     Affirmed. 

John  H.  Eall,  for  Appellant. 
John  Ditchbum,  for  Respondent. 

Lord,  C.  J. — This  was  an  action  of  forcible  entry  and 
detainer  originally  brought  in  the  justice*s  court  for  East 
Portland  precinct,  where  the  plaintiff  secured  a  judgment, 
from  which  the  defendant  appealed  to  the  circuit  court; 
and  the  cause  coming  on  to  be  heard  before  a  jury,  a 
judgment  of  nonsuit  was  given  against  plaintiff  ui)on 
motion  of  defendant;  whereupon  the  cause  was  appealed 
to  this  court  and  the  judgment  of  nonsuit  reversed  (21 
Or.  208),  and  a  new  trial  ordered,  which  said  trial  was 
subsequently  had  before  a  jury  and  a  verdict  rendered  in 
favor  of  defendant  for  his  costs  and  disbursements,  from 
which  judgment  this  appeal  is  taken. 

The  assignments  of  error  relate  wholly  to  exceptions 
taken  to  the  instructions  of  the  court.  In  respect  to  those 
instructions  to  which  the  plaintiff  excepted,  relating  to 
the  evidence  introduced  by  the  defendant,  there  was  no 
error.  In  these  instructions  the  trial  court  only  laid 
down  the  rule  of  law  applicable  to  the  defendant's  side 
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of  the  case  so  as  to  guide  the  jury  in  the  discharge  of 
their  duties  in  the  event  that  they  should  so  find.  The 
rule  of  law  which  counsel  for  plaintiff  invoked  has  no 
relevancy  to  this  state  of  facts;  it  was  the  inapplicability 
of  such  rule  to  the  evidence  for  the  plaintiff,  as  he  claimed 
it,  and  the  failure  of  the  court  to  apply  it»  and  so  instruct 
the  jury  when  dealing  with  his  side  of  the  evidence,  that 
constitutes  his  real  ground  of  grievance  or  error.  His 
contention  was  that  the  leasing  of  the  premises  to  the 
defendant  was  by  the  month  only;  that  is,  that  it  was  a 
leasing  for  a  specific  time  of  one  month,  and  that  at  the 
termination  of  the  month  or  term  a  holding  over  by  the 
defendant  as  tenant,  and  the  acceptance  of  rent  by  the 
plaintiff  as  landlord,  created  a  new  tenancy  for  another 
month  upon  the  same  terms  and  conditions  as  the  former 
tenancy.  As  a  general  rule,  it  is  no  doubt  true  that  where 
a  tenant  holds  over,  and  the  landlord  accepts  rent  accru- 
ing after  the  expiration  of  a  term,  a  new  tenancy  arises 
for  a  further  term,  equal  in  time  to  the  one  under  which 
he  previously  held,  and  subject  to  the  covenants  and  con- 
ditions of  the  original  lease.  The  nature  of  the  tenancy 
is  implied  from  the  facts  of  the  holding  over  by  the  ten- 
ant and  the  consent  of  the  landlord,  and  is  grounded 
solely  upon  implication.  The  doctrine  is  thus  stated  by 
Mercur,  J.:  '*When,  however,  we  are  dealing  with  the 
question  of  an  implied  renewal  of  a  tenancy,  all  the  terms 
of  the  former  lease  must  be  considered.  The  purpose  is 
not  to  make  a  new  lease  essentially  different,  but  to  con- 
tinue the  former  so  far  as  its  terms  may  be  applicable. 
In  its  very  nature  the  implied  renewal  of  a  lease  assumes 
a  continuation  of  its  characteristic  features.  Hence,  if  a 
landlord  elect  to  treat  one  holding  over  as  a  tenant,  he 
thereby  affirms  the  form  of  tenancy  under  which  the 
tenant  previously  held.  If  that  was  a  tenancy  by  the 
month,  it  will  presumptively  so  continue":  Hollis  v. 
Bums,  100  Pa.  St.  209  (45  Am.  Rep.  379).  Prom  the  fact 
of  the  tenant  holding  over,  and  the  consent  of  the  land- 
lord, the  tenancy  is  presumed  to  be  of  the  same  character 
as  the  previous  tenancy,  monthly  or  yearly,  as  the  case 
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may  be.  It  was  the  refusal  of  the  court  to  apply  this 
rule  of  law  to  the  evidence  for  the  plaintiff  that  consti- 
tutes the  main  ground  of  error  relied  upon  by  his  counsel. 

While  there  is  some  confusion  in  the  evidence  of  the 
parties  as  to  what  was  the  agreement,  there  does  not 
seem  to  be  any  evidence  upon  which  the  inference  can  be 
predicated  that  the  leasing  was  for  a  definite  time  or  for 
the  specific  term  of  one  month,  which  was  renewed  from 
month  to  month  by  the  defendant  holding  over,  and  the 
consent  of  the  plaintiff  implied  from  his  acceptance  of 
the  rent.  The  evidence  for  the  plaintiff  shows  that  the 
defendant  remained  in  the  occupation  of  the  building 
several  months,  and  paid  therefor  fifty  dollars  a  month 
rent,  and  that  the  plaintiff  notified  him  that  he  would 
increase  the  rent,  and  upon  defendant's  refusal  to  pay 
more  than  fifty  dollars  (which  he  tendered),  the  plaintiff 
gave  him  ten  days'  notice  to  quit.  , 

Counsel  seem  to  be  agreed  that  if  the  tenancy  was  at 
will,  or  from  year  to  year,  at  a  monthly  rental  of  fifty 
dollars,  that  thirty  days'  notice  was  necessary  to  termi- 
nate it.  But  upon  the  theory  that  the  evidence  showed 
that  the  leasing  was  for  a  specified  term  of  one  month 
only,  the  giving  of  thirty  days'  notice,  as  the  court 
charged,  the  counsel  for  the  plaintiff  contends  was  incor- 
rect. We  have  examined  the  evidence  for  the  plaintiff, 
and  we  are  unable  to  discover  anything  in  it,  or  any  in- 
ference to  be  drawn  from  it,  that  the  leasing  was  for  any 
definite  period  of  time,  as  one  month.  The  circumstances 
under  which  the  defendant  entered  and  remained  in  pos- 
session of  the  premises,  negative  any  such  assumption. 
Nowhere  does  the  plaintiff's  evidence  indicate  that  any 
time  was  specified  or  agreed  upon,  but  the  inference  to 
be  drawn  from  the  facts  and  circumstances  arising  from 
the  entry,  possession,  and  payment  of  rent  as  detailed  by 
him,  tend  strongly  to  show  that  he  understood  the  tenancy 
was  to  continue  for  a  longer  period  than  one  month.  The 
defendant  testifies  that  they  made  a  verbal  agreement  for 
five  years  at  fifty  dollars  monthly  rental,  and  that  it  was 
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in  pursuance  of  such  agreement  that  he  took  x>ossession 
of  the  property  and  paid  the  rent  Such  an  oral  lease 
creates  a  tenancy  from  year  to  year,  and  upon  that  aspect 
of  the  case,  the  instructions  were  correct  In  the  course 
of  his  testimony,  the  plaintiff  says  that  the  defendant 
asked  him  for  a  lease  after  he  had  been  in  possession 
three  or  four  months,  and  that  he  was  willing  to  give 
him  a  lease,  but  that  the  defendant  ''could  not  expect 
him  to  give  him  a  lease  for  any  length  of  time,  and  tie 
up  his  property  for  fifty  dollars  a  month."  The  conten- 
tion of  the  plaintiff,  as  applied  to  the  facts,  the  trial 
court  confessed  a  difficulty  to  understand,  but  after  stat- 
ing it  as  he  understood  it,  proceeded  to  apply  the  law  to 
this  phase  of  the  evidence.  If  the  leasing  was  not  for  a 
specified  term  of  one  month,  there  was  no  error  in  the 
instructions  as  the  court  gave  it  in  respect  to  the  neces- 
sity of  giving  thirty  days'  notice  to  terminate  the  tenancy. 
As  we  can  find  no  evidence  upon  which  to  base  such  con* 
tention,  there  was  no  error  in  the  court  refusing  to  so 
instruct  the  jury  or  instructing  it  as  it  did  in  reference  to 
notice. 

It  is  the  duty  of  the  court  to  confine  its  instructions  to 
the  particular  facts  in  evidence,  as  these  are  all  the  jury 
have  a  right  to  consider.  To  have  instructed  the  jury, 
upon  the  theory  of  the  plaintiff's  contention,  the  court 
would  have  necessarily  assumed  that  there  was  some  evi- 
dence tending  to  show  that  there  was  a  contract  for  a  defi- 
nite term  of  one  month.  Such  an  instruction  would  have 
been  based  upon  facts  not  warranted  by  the  evidence. 
We  think,  therefore,  that  the  court,  when  instructing  the 
jury  upon  the  evidence  for  the  plaintiff,  in  refusing  to 
adopt  the  rule  of  la\y  invoked,  committed  no  error.  In 
thus  disposing  of  this  case,  we  may  say  that  the  force  of 
this  objection  was  pressed  upon  the  attention  of  counsel. 
As  to  the  objection  in  respect  to  the  costs,  it  is  sufficient 
to  say  that  our  statute  provides  the  manner  of  settling 
cost  bills,  and  that  the  objection  is  not  before  us  in  a 
manner  that  we  can  consider. 

It  results  that  judgment  must  be  affirmed. 
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LUDWIG  8.  NICHOLS  v.  THE  8.  P.  00. 

[  a  C.  81  Pm.  Rep.  296 :  18  K  B.  A.  66.] 

1.  Cabbiebs— Coupon  Tickbtb— Coiitinuoub   Passaoc— A  coupon  ticket 

isBned  by  a  railroad  company  over  its  own  and  connecting  lines  is  an 
entire  contract  as  to  each  line  but  severable  as  between  the  different 
lines.  When  the  passenger  enters  on  his  journey  over  any  one  of  the 
lines  he  is  bound  to  continue  without  stop  to  the  end  of  his  ride  thereon, 
he  may,  however,  stop  over  at  the  end  of  each  line. 

2.  Coupon  Tickit — Tbanbfsbabilitt  —  Rbducbd  Bate.—  The  ordinary  cou- 

pon ticket  is  transferable  even  though  it  may  have  been  sold  at  a  reduced 
rate,  and  have  been  partly  used,  unless  prohibited  by  some  condition  on 
the  face  thereof. 

8.  Cabbiebs — EjrBcrioN  of  Passenoeb. — A  coupon  ticket  over  several  lines^ 
not  limited  on  its  &ce  as  to  ownership  or  continuonsness  of  passage,  is 
transferable,  and  a  purchaser  from  the  original  buyer  is  entitled  to  ride 
thereon.  If  he  is  ejected  because  he  presents  a  transferred  ticket  he  is 
entitled  to  damages. 

4.  Evidence —  Dbclabations  of  Aqent.— The  declaration  of  a  ticket  inspector 
on  examining  a  ticket,  that  he  rejected  it  on  the  ground  that  it  was  not 
presented  by  the  original  purchaser,  are  admissible  against  the  company 
as  evidence  that,  not  being  objected  to  otherwise,  it  was  genuine. 

Multnomah  County :  E.  D.  Shattuck,  Judge. 

Defendant  appeals.    Affirmed. 

Wm.  D.  Fenton^  for  Appellant 

Alfred  F.  Sears,  Jr.,  for  Respondent. 

Lord,  C.  J. — This  was  an  action  to  recover  damages 
from  the  defendant  for  ejecting  the  plaintiff  from  its  cars, 
and  judgment  was  for  the  plaintiff,  from  which  the 
defendant  has  brought  this  appeal.  As  appears  from 
the  evidence,  the  ground  upon  which  the  defendant 
ejected  plaintiff  from  its  cars  was  that  he  was  not  the 
original  purchaser  of  the  ticket  upon  which  he  claimed 
the  right  to  ride  on  its  cars  from  Portland  to  San  Fran- 
cisco. With  the  exception  hereafter  noted,  the  ticket 
was  as  follows: — 


KoTE. — The  assignability  of  a  railroad  ticket  is  the  subject  of  a  note  t# 
the  ab^ye  case,  reviewing  the  &w  cases  touching  that  question :  IS  L.  B.  A./ 
6^.— Ketobteb. 
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Strombergr  Pat.,  May  8, 1878,  Rand,  MoNaUy  <fe  Oo.,  Agents. 


ISSUED  BY 

BAI^TmORB  &  OHIO  R.  R. 

Onb  Passaob  of  Class  Indicatbd  to  Point  ok 
SOUTHERN  PACIFIC  COMPANY 

(  PACIFIC  8T9TBM  ) 

BETWEEN    PVirGH    MARKS. 

Whbn  Officially  Datbd,  Stamped  and  Presbntbd  with 

Coupons  Attachbd. 
Suljeet  to  the  foUowing  Contract: 

Iftt.  In  selling:  this  Ticket  and  checking  bag:g:afi:e  hereon, 
this  Company  acts  as  Agent,  and  is  not  responsible  beyond 
Its  own  line. 

2nd.  It  is  subject  to  the  stoim)vbr  regulations  of  the 
lines  over  which  it  reads,  and  may  be  exchanged  by  Conduct- 
ors at  any  point  for  tickets  or  checks  con&rming  to  such 
regulations. 

8rd.  This  Ticket  is  not  valid  after  date  indicated  by  L 
punch  cancellations  on  margin,  and  if  more  than  one  date  is 
cancelled  it  shall  be  void. 

4tli.  If  this  Contract  and  its  Coupons  hear  no  cancellation 
or  stamp  other  than  the  ordinary  dating  stamp,  the  holder  is 
entitled  to  an  unlimited  first-class  passage,  otherwise  the  un- 
punched  figure  above  or  below  the  word  class  on  this  Ticket 
and  its  Cfoupons  indicate  its  class. 

5tli.  Any  alteration  whatever  of  this  Ticket  renders  it 
void ;  and  if  more  than  one  station  is  designated  as  the  ter- 
minal point,  it  will  be  honored  only  to  that  station  indicated 
by  punch  marks  nearest  the  starting  point  of  final  coupon 

6th.  Bagoaob  LiABiLrrv  is  limited  to  wearing  apparel 
not  exceeding  |ioo.oo  in  value.  * 

7eii.  None  of  the  lines  named  in  this  Ticket  will  be  held 
liable  for  damages  on  account  of  any  statement  not  in  accord- 
ance with  this  Contract  made  by  any  employe  of  said  lines 

Sib.    It  is  especiallv  agreed  and  understood  by  the  holder 
that  no  Agent  or  employe  of  any  of  the  lines  named  in  this 
•  Ticket  has  any  power  to  alter,  modify  or  waive  in  any  man- 
ner any  of  the  conditions  named  in  this  Contract. 

CHAS.   0.  SGULLE, 

General  Busenger  Agent, 
In  consideration  of  the  reduced  rate  at  which 
this  Ticket  was  sold,  I  agree  to  the  above  con- 
tiact. 

X.  8.  NICHOLS, 
Witness  :  •  Purchaser. 

J.  P.  BLTSSj  Agent, 
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98 


96 


94 


93 
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90 


1800 
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30 


28 


26 


24 


22 


20 


31 


29 


27 


25 


23 


18 


16 


14 


12 


10 


DAY 


DEC. 


OCT. 


AUG. 


JUN. 


APR. 


21 


19 


17 


15 


13 


11 


9L 


NOV. 


SEP. 


JUL 


MAYL 


FEB. 


MAR. 


JAN. 


issued  bt 
BAI^TIMeRE   A   OHIO   R.  B. 
flOVTHBRM   PACIFIC   CO.  (Pae.  Sj«.) 

To  points  between  Punch  Marks. 

Oregon  City.  Rosebun^^ 


First-class  if 
not  punched, 
otherwise 
class  nn- 
punched. 


Salem. 
Albany. 
Eugene. 
Oakland. 
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AshlandT 
Redding. 
Marysville. 
Stockton. 


On  conditions  named  in  Contract 
X  02599    One  passage,  not  good  if  detached. 
Via  GN,  CP.  CPNCo,  NP.  SPCg 


Ostoro 

San  Francisco. 

omaoeo 

Mojave. 

I<os  Angeles. 


L 


If  limited 
punch  here.L 
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On  tbe  back  of  the  ticket  had  been  stamped  these 
words:  ''Baltimore  and  Ohio  Railroad  Company,  April 
8,  1891,  Columbus,  Ohio,  City  Ticket  Office."  The  evi- 
dence shows  that  the  plaintiff  bought  this  ticket  on  the 
twentieth  day  of  April,  1891,  in  Seattle,  for  twelve  dol- 
lars, and  there  signed  it;  that  he  was  not  in  Columbus, 
Ohio,  on  the  eighth  day  of  April,  1891,  when  the  ticket 
purports  to  have  been  issued;  that  the  ticket  is  just  as  it 
was  when  plaintiff  bought  it,  with  the  exception  of  his 
signature  and  the  coupon  slip  entitling  him  to  ride  from 
Seattle  to  Portland,  which  the  conductor  detached  during 
his  passage  between  these  places  on  the  twentieth  day  of 
April,  1891;  that  the  plaintiff  was  aboard  of  defendant's 
cars  at  Portland  on  the  night  of  the  twenty-first  of  April, 
1891,  in  continuation  of  his  journey  to  San  Francisco, 
and  that  soon  after  the  train  started,  and  when  only  a 
short  distance  from  Portland,  Mr.  Blue,  the  ticket  in- 
spector, demanded  to  see  the  plaintiff's  ticket,  which  he 
produced  and  handed  to  him,  it  being  the  same  ticket  as 
the  above;  that  Mr.  Blue,  after  examining  it  and  requir- 
ing the  plaintiff  to  write  his  name  on  the  back  of  it, 
informed  the  plaintiff  that  he  was  not  the  original  pur- 
chaser of  the  ticket,  and  that  he  must  pay  his  fare  or  get 
off  the  train,  and  at  the  same  time  put  the  ticket  in  his 
pocket  and  refused  to  return  it  to  the  plaintiff  when  he 
subsequently  demanded  it  before  leaving  the  train;  that 
the  plaintiff  finding  when  the  train  reached  Oregon  City 
that  force  would  be  used  to  expel  him  unless  he  paid  his 
fare,  and  not  having  sufficient  money  for  that  purpose, 
got  off  the  train  and  came  back  to  Portland  the  next  day. 

Substantially,  upon  this  state  of  facts,  the  trial  court 
charged  the  jury  in  effect  that  ''if  the  plaintiff  was  in 
possession  of  the  ticket  within  the  time  limited  upon  its 
face  when  it  should  be  used,  and  went  on  board  of  the 
cars  of  the  defendant  and  presented  this  ticket  as  an  evi- 
dence of  his  right  to  ride,  and  he  was  put  off  the  car  upon 
the  ground  that  he  was  not  the  original  purchaser  of  the 
ticket,  then  the  expulsion  of  the  plaintiff  from  the  car 
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was  wrongful,  and  the  plaintiff  would  have  a  right  to  re- 
cover'*; that  "the  holder  of  the  ticket  was  not  precluded 
from  transferring  it  to  another  at  the  end  of  any  particu- 
lar section  of  this  journey,  which  the  ticket  indicated  that 
the  holder  might  perform,  and  that  there  was  no  prohi- 
bition in  law  or  in  fact  against  the  transfer  of  such  a 
ticket  as  this  at  the  end  of  any  particular  part  of  the 
journey  indicated  by  the  coupons  which  made  up  the 
ticket  onginally,  and  it  was  no  valid  objection  to  this 
man's  riding  upon  the  train  that  he  was  a  different  person 
from  the  person  to  whom  the  ticket  was  originally 
delivered  when  first  purchased";  that  •'if  there  had  been 
a  stipulation  on  the  face  of  this  contract  that  the  ticket 
was  not  transferable,  the  rule  would  have  been  different, 
that  would  be  a  valid  and  sufficient  contract,  and  the 
party  taking  the  ticket  would  be  bound  by  it,  and  if  not 
the  original  purchaser  would  have  no  reason  to  complain 
if  put  off  the  train." 

While  there  are  some  other  assignments  of  error 
arising  out  of  exceptions  taken  to  the  evidence  and  to 
other  instructions  of  the  court,  some  of  which  include 
the  same  objection,  and  to  which  we  shall  presently  advert, 
the  main  ground  of  contention  is  based  upon  the  alleged 
error  contained  in  the  instructions  referred  to  above. 
This  contention  is,  that  the  ticket  or  contract  is  entire 
and  personal  and  not  assignabla  Upon  its  face  the  con- 
tract indicates  that  the  ticket  was  issued  by  the  Baltimore 
&  Ohio  R.  R.  Co.,  as  principal  as  to  its  own  lines  of 
railroad,  but  as  agent  as  to  the  lines  of  other  railroads  to 
be  passed  over,  including  the  defendant  company's  road. 
The  contract  was  entire  as  to  a  passage  over  the  line  of 
each  road,  which,  when  begun,  must  be  completed,  but 
was  severable  as  between  the  different  roads.  It  was  a 
distinct  contract  as  to  each  road.  Each  company,  through 
the  agent  selling  the  ticket,  made  a  contract  for  passage 
over  its  road.  Between  tickets  of  this  sort,  usually 
denominated  coupon  tickets,  which  entitle  the  holder  not 
only  to  passage  over  the  line  of  the  company  issuing 
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them,  but  also  over  connecting  lines  necessary  to  reach 
his  destination,  and  the  ordinary  ticket  which  entitles 
the  holder  to  passage  only  over  the  line  issuing  it,  there 
is  usually  this  distinction,  that  in  the  absence  of  a  con- 
tract for  a  continuous  passage  only,  or  through  transpor- 
tation, the  holder  of  a  coupon  ticket  is  not  bound  to 
contmue  his  passage  without  intermission  when  once 
begun,  but  may  stop  off  at  the  end  of  each  line  for  a 
reasonable  time  without  losing  his  right  to  resume  it; 
while  the  holder  of  an  ordinary  ticket  cannot  temporarily 
discontinue  his  passage  when  once  begun  without  losing 
his  right  to  resume  it,  unless  otherwise  agreed :  Hutch. 
Car.  §§  577,  578.  In  cases  of  this  last  sort,  both  parties 
are  held  to  a  continuous  performance,  when  the  trans- 
portation is  once  begun,  until  it  is  completed.  As 
Walker,  J.,  said:  ''When  the  company  has  entered 
upon  the  performance  of  its  contract,  the  passenger  has 
aright  to  insist  that  it  shall  continue  until  completed. 
On  the  other  hand,  the  right  is  reciprocal.  When  the 
passenger  presents  his  ticket,  and  the  road  has  entered 
upon  the  fulfilment  of  its  contract,  it  has  an  equal  right 
to  insist  that  it  shall  be  continuous  till  completed;  that  it 
shall  not  be  required  to  perform  the  contract  in  frag- 
ments":    Churchill  v.  C.  A.  E.  B.  Co.  67  111.  393. 

But  in  cases  of  coupon  tickets,  where  the  first  carrier 
acts  as  agent  for  the  succeeding  carriers,  the  contract 
does  not  contemplate  a  continuous  passage  over  connect- 
ing lines  when  once  begun,  unless  such  tickets  so  stipu- 
late on  their  face,  or  there  are  circumstances  from  which 
such  stipulation  will  be  implied ;  otherwise  the  holders 
of  them  will  be  entitled  to  stop-off  privileges  at  the  end 
of  each  line  represented  by  such  ticketsi  This  goes  to 
show  that  such  contracts  or  tickets  as  the  above  set  out, 
are  not  entire  but  several  as  between  the  different  roads ; 
it  is  only  entire  as  to  a  passage  over  the  line  of  each, 
which,  when  begun,  must  be  completed.  In  By.  Co.  v. 
Dean,  43  Ark.  530,  it  was  held  that  a  purchaser  of  such 
ticket  over  several  connecting  lines  of  railroads  was  not 
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bouDd  to  make  a  oontinuaas  trip  from  the  starting^  point 
to  the  place  of  destination,  but  that  when  he  started  on 
his  journey  over  any  of  the  connecting  lines,  he  was 
bound  to  continue  without  stop  to  the  point  on  that  line 
named  in  his  coupon :  See  also  Auerbach  v.  R  B.  Co.  89 
N.  Y.  281;  Brooke  v.  By,  Co.  15  Mich.  332.  Nor  is  there  any- 
thing in  Walker  v.  B.  B.  Co.  15  Mo.  App.  833,  in  oonflict 
with  our  position.  There  it  was  expressly  stipulated  on 
the  face  of  the  ticket  that  it  was  good  only  for  a  contin- 
uous passage;  and  necessarily  when  the  journey  was 
once  begun  it  required  that  the  passenger  should  pursue  it 
continuously  or  without  intermission.  Hence  the  court 
held  that  the  holder  of  such  ticket  is  not,  after  beginning 
the  journey,  entitled  to  stop  off  at  an  intermediate  point 
and  subsequently  resume  the  journey.  In  such  case  the 
transit  is  an  entire  thing  and  necessarily  not  assignable. 
As  Thompson,  J.,  well  observed:  *'If  the  contract  does 
not  allow  the  passenger  the  privilege  of  stopping  off  at  a 
particular  place,  it  is  still  more  difficult  to  understand 
any  principle  upon  which  he  is  entitled  to  stop  off  at  such 
place,  and  then,  instead  of  resuming  the  journey  himself 
on  a  subsequent  train,  to  introduce  some  one  else  in  his 
stead  and  compel  the  carrier  to  complete  the  contract 
by  carrying  such  other  person  on  a  subsequent  train." 
Hence  the  court  held  that  a  purchaser  of  a  '^  train  check, '' 
issued  to  another  person  upon  a  limited  ticket  and  ex-. 
pressed  to  be  good  only  for  a  continuous  passage,  was 
not  entitled  to  subsequently  pursue  the  journey  begun 
by  the  purchaser. 

But  it  is  argued  that  the  ticket  in  question  is  not 
assignable,  for  the  reason  that  its  terms  purport  a  sale  at 
a  reduced  rate/  But  it  is  not  perceived  how  that  alters 
the  nature  of  the  obligation.  The  general  rule  is,  that  a 
railroad  ticket  issued  without  limitations  or  restrictions 
is  transferable;  that  the  property  in  them  passes  by 
delivery,  and  entitles  the  holder  to  ride  upon  it.  Nor  is 
there  anything  in  the  fact  that  a  railroad  ticket  is  issued 
and  sold  at  a  reduced  rate  to  alter  the  nature  of  the  obli- 
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gation  so  as  to  affect  its  assignability,  unless  it  is  ex- 
pressly conditioned  that  in  consideration  of  such  reduced 
rate  it  shall  not  be  transferable.  Nor  do  any  of  the 
authorities  cited  by  counsel  hold  any  different  view.  In 
all  of  them  there  are  words  of  limitation  or  restriction 
upon  the  tickets  which  affected  their  assignability,  and 
made  their  transfer  unauthorized  and  not  binding  upon 
the  company.  It  will  only  be  necessary  to  refer  to  a  few 
of  them  to  illustrate  this,  and  show  their  inapplicability 
to  the  case  in  hand.  In  Drummond  v.  8.  P.  R  R,  Co.  23 
Pac.  Rep.  733,  the  tickets  were  sold  at  Blue  Rapids, 
Kansas,  by  an  agent  of  the  Union  Pacific  Ck>mpany,  and 
used  to  Salt  Lake  City,  and  there  sold  to  the  ticket- 
broker,  who  sold  them  to  the  plaintiff  and  his  wife  for 
the  remainder  of  the  trip  to  San  Diego,  California.  These 
tickets  contained  this  condition:  ''(S)  *  *  *  or  if 
presented  by  any  other  person  than  the  original  holder, 
this  ticket  is  void,  and  the  conductor  will  take  it  up  and 
collect  full  fare."  The  court  says:  "The  purchaser, 
when  he  bought  these  tickets,  knew  that  he  had  no  right 
to  ride  part  way  upon  them  and  sell  them  for  the  rest  of 
the  way;  and  the  plaintiff  knew  by  the  terms  of  the 
tickets  that  he  had  no  right  to  buy  them."  In  Oody 
V.  C.  P.  R  Co.  ^  Saw.  115,  the  ticket  contract  was  for 
"one  continuous  emigrant  passage  from  Omaha  to 
San  Francisco,"  and  had  among  other  limitations,  that 
"it  was  not  transferable,"  and  was  signed  by  the  pur- 
chaser. Necessarily  the  court  held  that  the  contract  was 
to  carry  the  same  person  through  the  entire  route,  and 
that  the  assignee  of  it  could  not  ride  upon  it  In  Oranier 
V.  L.  B,  R  Co.  (La.)  8  So.  Rep.  614,  the  following  agree- 
ment was  across  the  face  of  the  ticket,  viz:  "This  ticket 
is  good  only  for  persons  named  hereon,  and  when  pre- 
sented for  or  by  any  other  will  be  taken  up  and  returned 
to  the  general  ticket  office." 

These  cases  have  no  application  to  the  case  at  bar. 
There  are  no  words  of  limitation  or  restriction  upon  the 
ticket  in  question;  it  vested  in  the  purchaser  of  it  the 
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evidence  of  his  title  to  a  passage  over  the  line  of  the 
company  issuing  it,  and  also  over  the  connecting  lines 
represented  by  the  coupons.  The  obligation  of  such 
carriers  was  only  to  carry  according  to  its  terms.  These 
contained  no  words  restricting  the  transportation  to  the 
original  purchaser,  nor  inhibiting  his  assignee  from  rid- 
ing upon  it  The  ticket  had  been  issued  and  the  con- 
sideration received  for  it,  and  in  such  case  what  principle 
is  violated  in  requiring  the  carriers  to  perform  the  obli- 
gation to  carry,  whether  the  carriage  or  transportation 
be  of  A  or  B,  when  the  parties  have  put  no  restrictions 
upon  its  transfer.  It  is  wholly  a  matter  of  contract,  and 
to  be  determined  upon  like  principles  which  govern 
other  contracts.  In  Hoffman  v.  N.  P.  R.  E,  Co.  45  Minn. 
53  (47  N.  W.  Rep.  312)  it  was  held  that  after  an  *•  excur- 
sion" railroad  ticket  had  been  used  by  the  holder  in 
going  one  way  over  the  route,  it  was  valid  in  the  hands 
of  a  purchaser  from  the  original  holder  for  the  return 
trip,  there  being  no  condition  in  the  contract  to  the  con- 
trary. See  also  Carsten  v.  N.  P.  B,  R.  Co.  44  Minn.  454 
(S.  C.  47  N.  W.  Rep.  49.  and  9  L.  R  A.  688).  As  there 
is  nothing  in  the  terms  of  the  ticket  in  question  indicat- 
ing that  it  shall  not  be  transferable  in  consideration  of  a 
reduced  rate  or  other  thing,  there  does  not  seem  to  be 
any  substantial  reason  why  it  should  not  be  transferable 
and  valid  in  the  plaintiffs  hands.  As  the  judgment  is 
conceded  to  be  reasonable,  if  the  plaintiff  was  improperly 
expelled  from  the  cars,  and  the  object  of  the  appeal  is 
mainly  to  secure  a  decision  upon  the  question  of  the 
entirety  and  assignability  of  the  contract,  it  is  hardly 
deemed  necessary  by  us,  nor  do  counsel  urge  us,  to 
consider  other  assignments  of  error  to  any  great  extent. 
The  evidence  shows  that  Mr.  Blue,  the  ticket  in- 
spector, regarded  the  ticket  as  genuine  and  duly  issued, 
and  that  the  only  objection  that  he  made  to  it,  and  the 
reason  that  he  required  the  plaintiff  to  pay  his  fare  or 
leave  the  cars  at  Oregon  City,  was  because  the  plaintiff 
was  not  the  original  purchaser  of  the  ticket     Both  by 
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exceptions  to  evidence  and  instructions,  it  is  claimed  to 
be  error  to  have  permitted  the  declarations  of  Mr.  Blue 
to  be  given  in  evidence  as  to  what  he  said  at  the  time  of 
the  examination  of  the  ticket,  tending  to  show  that  it  was 
genuine  and  authorized  originally.  These  declarations 
referred  to  his  reasons  for  re]ecting  the  ticket,  and  were 
made  in  the  line  of  his  duty.  He  was  charged  with  the 
duty  and  clothed  with  the  authority  of  passing  upon  the 
validity  of  tickets  issued  like  the  one  in  question.  When 
he  demanded  the  ticket  it  was  for  the  purpose  of  inspect  • 
ing  it  and  ascertaining  whether  the  plaintiff  had  the 
right  to  ride  upon  it.  He  was  required  in  the  discharge 
of  his  duties  to  accept  or  reject  it;  and  when  he  assigned 
as  his  only  reason  for  rejecting  it,  and  refusing  to  allow 
the  plaintiff  to  ride  upon  it,  that  he  was  not  the  original 
purchaser,  the  defendant  ought  to  be  bound  by  that 
determination,  and  the  implication  arising  from  it,  that 
the  ticket  was  authorized  originally  and  genuine.  There 
was  some  evidence  tending  to  show  that  the  defendant 
had  recognized  the  issuance  of  such  tickets  as  valid,  to 
which  exceptions  were  taken  when  allowed  as  evidence, 
and  also  to  the  instructions  in  respect  to  it.  In  view  of 
other  facts  to  which  such  evidence  was  allied,  we  do  not 
think  there  can  be  any  doubt  of  its  admissibility,  or  even 
without  them.  Upon  an  examination  of  the  whole  case, 
we  think  there  was  no  error,  and  that  the  judgment  must 
be  affirmed. 


[  Axgaed  October  18, 1892;  decided  October  31, 1892.]  g   ijjl 

26     oil 

PORTLAND  TRUST  COMPANY  et  -al.  v.  SAMUEL     ^*m 
COULTER  ET  AL.  I^ISI 

IS.  C.  81  Pac.  Rep.  282.1  g    f^ 

1.  Reb  Judicata.— a  decision  of  the  supreme  court  on  a  point  distinctly        1 23     131 
made  is,  in  all  subsequent  proceedings  between  the  same  parties,  con-        y^     ®^ 
cerning  the  same  subject  matter,  and  on  the  same  focts,  the  law  of  the 
case  by  which  the  court  is  bound,  whatever  its  views  might  be  on  an 
original  consideration  of  the  case.    Powell  v.  D.  &  O,  R.  R.  Co.  14  Or.  22 
( 12  Pac  Rep.  83 ),  and  Applegate  v.  Dowell,  17  Or.  229  ( 20  Pac.  Rep.  429 ), 
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approved  and  followed.  Ourtu  y.  La  Qrande  Water  Cb.  20  Or.  34  ( 23  Pac 
Rep.  808,  and  25  Pac.  Rep.  378 ),  diatingaished. 

2.  Idem. — A  decision  of  a  point  distinctly  presented  and  decided  on  a  former 

appeal  in  an  action  at  law,  governs  a  subsequent  equity  case  between  the 
same  parties  upon  the  same  subject 

3.  Equitable  Relief. —  In  an  action  to  enjoin  the  prosecution  of  actions  of 

ejectment,  it  appeared  that  plaintiff  claimed  title  from  the  grantee  in  a 
deed  executed  by  a  wife  as  attorney  in  fact  of  her  husband ;  that  the ' 
deed  was  void  because  made  for  a  consideration  unauthorized  by  the 
power  of  attorney ;  that  the  land  in  dispute  was  donated  to  the  husband 
by  the  wife's  mother,  with  the  express  declaration  that  the  wife  should 
have  no  part  of  it:  held,  that  the  wife  could  not  be  considered  the 
equitable  owner  of  the  land,  so  as  to  make  effective  her  void  conveyance 
nnderthe  power. 

4.  Equity — DBFEcrrvE  Executioh  of  Power.— Equity  will  relieve  against 

the  defective  execution  of  a  power,  but  will  not  give  validity  to  a  void  act 
under  the  pretense  of  aiding  the  defective  execution  of  a  power ;  therefore 
it  cannot  validate  a  conveyance  by  an  attorney  in  tact  made  in  excess  of 
his  authority. 

Multnomah  County.    Loyal  B.  Stearns,  Judge. 

Plaintiffs  appeal.     Affirmed. 

Geo.  H.  Williams  (  C.  E.  8.  Wood  on  the  brief),  lor  Ap- 
pellants. 

TT.  W.  Thayer,  and  Edw.  B.  Watson  (Jas.  F.  Watson  on 
the  brief),  for  Respondent. 

In  1890  Samuel  Coulter  began  actions  of  ejectment 
against  several  persons  to  recover  possession  of  sundry- 
parcels  of  land,  and  at  the  trial  was  defeated.  On  appeal 
the  judgments  were  reversed:  Coulter  v.  Portland  Trust  Co. 
20  Or.  469  (26  Pac.  Rep.  565),  because  the  authority 
given  by  a  certain  power  of  attorney  in  defendant's  chain 
of  title  had  been  exceeded.  Before  the  cases  came  on 
for  a  second  trial,  the  defendants  in  the  several  ejectment 
actions  joined  as  plaintiffs  and  brought  this  suit  in  equity 
to  restrain  Coulter  from  prosecuting  his  actions  at  law, 
and  for  a  decree  that  plaintiffs  are  the  owners  in  fee  of 
the  land  in  controversy.  On  a  trial  before  John  Catlin 
as  referee,  a  decree  was  advised  for  defendant,  which 
was  accordingly  entered  by  the  trial  court,  and  plaintiffs 
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api>eal.  For  a  full  statement  of  the  terms  of  the  power 
of  attorney  and  all  the  facts  in  the  transaction,  see  20 
Or.  469  (26  Pac.  Rep.  565). 

Bean,  J. — 1.  The  facts  in  this  case  for  the  purpose 
of  this  appeal  are  identical  with  those  in  Coulter  v.  Port- 
land Trust  Co.  20  Or.  469  (26  Pac,  Rep.  565),  and  fully 
appear  in  that  case  as  reported,  and  therefore  need  not  be 
detailed  here.  The  important  question  on  this  appeal  is 
the  same  as  in  the  former  case,  and  is  the  proper  construc- 
tion of  the  power  of  attorney  from  Howard  H.  Palmer  to 
his  wife,  Rhoda  A.  Palmer,  and  whether  this  power  of 
attorney  authorized  her  to  convey  the  land  in  controversy 
to  W.  G.  Jenne  for  the  consideration  and  in  the  manner 
attempted.  These  questions  were  all  fully  argued  by 
able  counsel,  orally  and  in  elaborate  briefs,  in  Coulter  v. 
Tortland  Trust  Co.,  and  this  court  held  (Chief  Justice 
Strahan  delivering  the  opinion )  that  under  the  power 
of  attorney  and  the  facts  in  the  case,  the  deed  to  Jenne 
was  unauthorized  and  did  not  convey  the  title ;  and  this 
decision  was  recognized  as  the  settled  law  of  this  case  by 
the  learned  referee  and  court  below. 

Counsel  for  appellants  now  earnestly  insists,  in  an 
able  and  learned  argument,  that  the  decision  in  Coulter  v. 
Portland  Trust  Co.  ought  to  be  revised,  and  many  cogent 
reasons  are  suggested  in  support  of  this  contention.  If 
this  was  an  open  question  on  this  appeal,  we  might  feel 
induced,  in  view  of  counsel's  argument,  to  carefully  re- 
examine the  question;  but  the  law  is  well  settled  that  a 
decision  of  this  court  upon  a  point  distinctly  made  be- 
comes, in  all  subsequent  proceedings  between  the  same 
parties,  concerning  the  same  subject  matter,  and  upon 
the  same  facts,  the  law  of  the  case  by  which  we  are 
bound  whatever  our  views  might  be  upon  an  original 
consideration  of  the  matter:  Wells  Res.  Ad.  &  St  D. 
chap.  44.  **A  previous  ruling  by  the  appellate  court  upon 
a  point  distinctly  made,"  says  Mr.  Chief  Justice  Field, 
''may  be  only  authority  in  other  cases  to  be  followed  and 
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affirmed,  or  to  be  modified  or  overruled  according  to  its 
intrinsic  merits ;  but  in  the  case  in  which  it  is  made,  it 
is  more  than  authority:  it  is  a  final  adjudication  from  the 
consequences  of  which  the  court  cannot  depart,  nor  the 
parties  relieve  themselves":  Phelan  v.  San  Francisco,  20 
Cal.  39.  So  in  Stacey  v.  Vermont  Central  E.  B.  Co.  32  Vt 
552,  the  law  is  thus  stated  by  Pierpoint,  J. :  *'The  ques- 
tion then  is,  will  this  court  revise  a  former  decision  made 
by  the  same  court  in  the  same  cause  and  on  substantially 
the  same  state  of  facts.  Such  a  decision  presses  itself 
upon  the  consideration  of  the  court  with  a  twofold  force 
— Jlrst,  as  an  authority,  as  though  it  was  a  decision  made 
in  any  other  case ;  second,  as  an  adjudication  between  the 
same  parties — not  as  one  that  is  conclusive  as  a  matter  of 
law,  for  the  court  may  revise  and  reverse  it,  but  an  adju- 
dication that  practically  is  to  be  regarded  as  having  much 
the  same  effect.  The  rule  has  long  been  established  in 
this  state,  often  declared  from  the  bench,  and  we  believe 
uniformly  adhered  to,  that  in  the  same  case  this  court 
will  not  revise  or  reverse  their  former  decisions.  It  is 
urged  (and  the  same  argument  is  made  in  the  case  at 
bar),  and  there  is  force  in  the  argument,  that  if  there  is 
error  in  the  decision,  and  it  is  ever  to  be  reversed,  it 
should  be  done  in  the  same  court.  Although  this  posi- 
tion may  be  sound  in  theory,  as  applicable  to  a  single 
case,  yet  as  a  rale  to  be  acted  upon  in  all  cases,  it  would 
lead  to  incalculable  mischief.  If  all  questions  that  have 
ever  been  determined  by  this  court  are  to  be  regarded  as 
still  open  for  discussion  and  revision  in  the  same  cause, 
there  would  be  no  end  to  their  litigation  until  the  ability 
of  the  parties  or  the  ingenuity  of  their  counsel  were  ex- 
hausted. A  rule  that  has  been  so  long  established  and 
acted  upon,  and  that  is  so  important  to  the  practical  ad- 
ministration of  justice  in  our  courts,  we  think  should  not 
be  departed  from.  And  whatever  views  the  different 
members  of  this  court  may  entertain  as  to  the  soundness 
of  the  former  decision,  we  all  agree  that  the  doctrine 
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there  enunciated  is  to  be  regarded  as  the  law  of  this 
case." 

This  question  was  presented  to  and  considered  by  the 
supreme  court  of  the  United  States  in  the  case  of  Wash 
ington  Bridge  Co.  v.  Stewart^  8  How.  413;  and  although 
the  question  was  the  important  one  of  jurisdiction,  it  was 
notwithstanding  held  that  the  former  decision  of  the 
court  in  the  same  case  was  conclusive  of  the  rights  of 
the  parties,  and  could  not  be  reconsidered  upon  a  second 
appeal, — such  an  appeal  bringing  under  review  only  the 
proceedings  of  the  circuit  court  subsequent  to  the  man- 
date. To  the  same  effect  are  Davidson  v.  Dallas  15  Cal. 
75;  Huffman  v.  The  State^  30  Ala.  532;  Hawley  v.  Smith,  45 
Ind.  183;  Parker  v.  Pomeroy,  2  Wis.  84;  Page  v.  Fowler,  37 
Cal.  100;  TTiompson  v.  Boss,  15  Md.  268.  This  doctrine 
has  been  recognized  and  applied  by  this  court  in  Powell 
V.  D.  8.  &  O.  B.  KCh.  14  Or.  22,  and  Applegate  v.  Dowelk  17 
Or.  299,  in  the  latter  of  which  Strahan,  J.,  speaking 
for  the  court,  said:  **Upon  the  second  trial,  no  new  facts 
that  were  material  were  developed,  and  the  court  below 
simply  applied  the  principles  of  law  announced  by  this 
court  to  the  facts  as  they  appeared,  which  resulted  in  a 
decree  for  the  plaintiff,  from  which  the  defendant  has 
appealed.  Upon  this  appeal,  we  are  not  at  liberty  to  de- 
part from  the  law  announced  in  the  case  on  the  previous 
apx>eal.  The  decision  then  made  became  the  law  of  the 
case,  binding  alike  upon  the  court  and  the  parties  on  any 
subsequent  appeal. "  Many  other  cases  to  the  same  effect 
might  be  cited,  but  those  already  noted  are  sufficient  to 
show  the  uniformity  with  which  courts  adhere  to  the  rule 
that  a  point  once  distinctly  presented  and  decided  by  an 
appellate  court  becomes  in  all  subsequent  proceedings  in 
the  same  case,  the  law  of  that  case,  binding  upon  both 
the  courts  and  the  parties. 

2.  Nor  does  the  fact  that  this  is  a  proceeding  in 
equity  and  the  former  decision  was  made  in  the  law 
cases,  avoid  the  effect  of  this  rule:  Hawley  v.  Smith,  45 
Ind.  183.     This  is  but  a  continuance  of  the  law  case,  and 
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is  between  the  same  parties,  concerning  the  same  subject 
matter,  upon  the  same  facts,  and  involves  the  construc- 
tion of  the  same  identical  instruments,  and  we  are  aware 
of  no  different  rule  for  the  construction  of  written  instru- 
ments at  law  and  in  equity,  and  unless  a  different  rule  is 
adopted,  we  are  bound  by  the  law  of  the  case,  as  an- 
nounced in  Coulter  v.  Portland  Trust  Co.  At  both  law  and 
in  equity,  a  writing  is  to  be  construed  according  to  the 
intention  of  the  parties,  as  gathered  from  the  language 
used,  in  the  light  of  surrounding  circumstances.  While 
the  fact  so  earnestly  urged  by  counsel  for  plaintiffs,—  that 
the  chief  justice  did  not,  in  formulating  the  opinion  on 
the  former  appeal,  refer  to  or  apparently  notice  what  he 
conceived  to  be  the  strongest  points  in  his  case  as  then 
argued  by  him, — may  or  may  not  lessen  the  value  of  that 
opinion  as  authority  in  other  cases,  it  does  not  impair  the 
effect  of  the  decision  as  the  law  of  the  case.  It  is  the 
points  distinctly  presented  and  decided  which  become 
the  law  of  the  case,  and  the  reasons  or  want  of  reasons 
for  the  decision  are  of  no  consequence  on  this  appeal. 
The  effect  of  the  decision  in  Coulter  v.  Portland  Trust  Co, 
is  that  the  deed  from  Mrs.  Palmer,  as  attorney  in  fact  for 
her  husband,  to  W.  G.  Jenne,  is  void,  and  did  not  convey 
the  title;  and  we  have  no  alternative  but  to  assume  that 
all  the  reasons  urged  for  a  contrary  conclusion  were  duly 
considered  by  the  court,  and  adhere  to  that  decision  on 
this  appeal.  The  case  of  Curtis  v.  La  Orande  Water  Co. 
20  Or.  34  (10  L.  R.  A.  484),  cited  by  counsel  for  plaintiffs, 
does  not  support  his  contention  as  to  the  authority  of  this 
court  to  revise  or  reexamine  the  decision  in  Coulter  v. 
Portland  Trust  Co.  In  the  Curtis  case  the  modification  of 
the  first  decision  was  made  on  a  rehearing*  under  the 
rules  of  this  court,  which  preserve  for  a  stated  time 
the  right  to  litigants  to  apply  for  a  rehearing,  and  of  this 
court  to  correct  any  error  into  which  it  may  have  fallen. 
But  no  such  application  was  made  or  opportunity  given 
in  the  Coulter  case,  and  the  correctness  of  the  decision 
was  not  formally  questioned  by  the  parties  until  this  ap- 
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peaL    It  is  now  too  late  for  us  to  depart  from  that  decision, 
whatever  views  we  may  now  entertain  as  to  its  soundness. 

3.  We  have  been  unable,  after  a  diligent  examina- 
tion, to  find  any  equity  in  this  record  entitling  plaintiffs 
to  relief  in  this  suit  It  was  claimed  by  counsel  that  a 
court  of  equity  should  treat  Mrs.  Palmer  as  the  equitable 
owner  of  the  property  because  she  was  the  daughter  of 
Susan  E.  Jenne,  through  whom  Palmer  deraigned  title; 
but  the  evidence  shows,  and  about  that  there  is  no  dis- 
pute, that  Mrs.  Jenne,  in  arranging  for  the  partition  of 
her  land,  expressly  declared  and  intended  that  Mrs. 
Palmer  should  have  no  part  thereof,  and  the  deed  was 
made  to  her  son-in-law.  Palmer,  according  to  her  express 
intention  and  desire.  The  land  belonged  to  her,  and  she 
could  dispose  of  it  as  she  saw  proper;  and  when  it  was 
conveyed  to  Palmer  by  her  direction,  with  the  intention 
on  her  part  to  give  it  to  him,  it  vested  the  title  in  him  as 
completely  as  if  he  had  purchased  and  paid  value  for  it, 
so  far  as  this  case  is  concerned. 

4.  It  is  also  claimed  that  the  attempt  of  Mrs.  Palmer 
to  convey  the  land  in  suit  to  Jenne,  was  a  mere  defective 
execution  of  a  power  against  which  courts  of  equity  will 
relieve.  The  rule  is  undisputed  that  if  there  be  a  defect- 
ive execution,  or  attempt  at  execution,  of  a  mere  power,  a 
court  of  equity  will,  in  a  proper  case,  interpose  and  supply 
the  defect:.  Story  Eq.  §  169.  But  this  is  not  a  defective 
execution  of  a  power:  it  is  an  absolute  want  of  power  to 
do  the  thing  intended,  and  the  rule  above  stated  cannot 
apply.  The  conveyance  to  Jenne,  under  the  law  of  this 
case,  was  not  authorized  by  the  power  of  attorney,  and 
was  an  invalid  act  to  which  a  court  of  equity  cannot  give 
validity  under  the  pretense  of  aiding  the  defective  exe- 
cution of  a  power. 

It  IS  further  contended  that  plaintiffs  are  entitled  to  a 
decree  in  this  case  because  defendants  have  not  tendered 
or  offered  to  tender  to  them  the  amount  of  money  which 
Jenne  paid  to  discharge  the  mortgage  on  the  property  at 
the  time  it  was  conveyed  to  him.    But  this  fact  can  in  no 


138  Morehouse  v.  Collins.  [  Sup.  Ct 

Opinion  of  the  court— Lord,  C.  J. 

way  avail  the  plaintiff  in  this  suit.  Jenne,  who  paid  the 
mortgage,  is  not  a  party,  and  under  the  effect  of  the  de- 
cision in  Coulter  v.  Portland  Trust  Co.,  the  payment  of  the 
mortgage  cannot*  be  treated  as  a  payment  of  a  part  of 
the  purchase  price  of  the  land,  and  therefore  plaintiffs 
are  not  entitled  to  avail  themselves  of  the  equity,  if  any, 
existing  in  Jennets  favor,  on  account  of  the  payment  of 
the  mortgage. 

The  decree  of  the  court  below  is  therefore  affirmed. 


[Argued  October  17, 1892;  decided  October  31, 1892.] 

WILLIAM  MOREHOUSE  v.  JAMES  COLLINS. 

[8.  C.  81  Pac.  Rep.  296.] 

Mechanics'  Lien— Notice— Description  of  Land.— The  proof  on  the  trial 
for  the  enforcement  of  a  mechanics'  lien  mast  show  that  the  description 
of  the  land  in  the  notice  is  the  same  as  the  description  in  the  complaint 

Idem.— The  notice  of  lien  must  contain  a  description  of  the  land  on  which 
the  lien  is  claimed. 

Enforcement  of  Mechanics'  Lien — Description  of  Property — Evi- 
dence.— In  an  action  to  foreclose  a  mechanics'  lien,  the  complaint  de- 
scribed the  property  by  metes  and  bounds.  The  notice  of  lien  introduced 
in  evidence  described  it  by  referring  to  the  date  and  record  of  a  certain 
deed  of  the  land.  The  answer  admitted  that  the  house  was  built  on  the 
land  described  in  the  complaint,  but  no  evidence  was  introduced  to  show 
that  the  land  described  in  the  lien  was  the  same  as  that  described  in  tlie 
complaint :  AeZd,  that  there  was  no  evidence  on  which  to  establish  a  Uen 
I  on  the  land  in  question. 

Multnomah  County :  Loyal  B.  Stearns,  Judge, 

Action  by  William  Morehouse  against  James  Collins 
to  foreclose  a  mechanics'  lien.  From  a  judgment  for 
plaintiff,  defendant  appealed.     Reversed. 

U.  8.  Grant  Marqv^m,  for  Appellant 

Newton,  McCoy,  for  Respondent 

Lord,  C.  J. — This  was  a  suit  to  foreclose  two  alleged 
mechanics*  liens.  The  court  below  found  that  the  first  lien 
described  in  the  complaint  was  invalid  and  dismissed  it, 
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bat  found  and  adjudged  that  the  second  lien  described  in 
the  complaint  was  valid,  and  decreed  its  foreclosure  and 
that  the  plaintiff  recover  attorney's  fees. 

The  main  point  relied  upon  by  the  appellant  is  that 
**  there  was  not  sufQcient  evidence  to  justify  the  court  in 
finding  or  adjudging  that  the  plaintiff  filed  a  notice  of  lien 
containing  a  description  of  the  property  described  in  the 
complaint,  or  that  the  plaintiff  had  a  lien  thereon."  The 
ground  of  the  objection  is  that  there  is  nothing  to  show 
that  the  description  of  the  property  in  the  notice  of  the 
lien  offered  in  evidence  identifies  the  description  of  the 
property  alleged  in  the  complaint.  The  notice  of  the  lien 
introduced  in  evidence  described  the  property  as  **a  por- 
tion of  lot  2  in  block  1  of  Portland  Homestead,  fully  de- 
scribed in  the  deed  of  Sophia  and  T.  V.  Walters  to  James 
Qollins,  which  deed  is  dated  April  6,  1889,  and  recorded 
in  liber  118  of  Multnomah  County  Records  of  Deeds  at 
page  295,  to  which  deed  reference  is  here  made  for  an 
accurate  description  of  said  real  property."  The  com- 
plaint described  the  property  as  ''all  that  certain  portion 
of  lot  No.  2  in  block  No.  1  in  the  Portland  Homestead, 
more  particularly  described  as  follows :  (Here  follows  a 
particular  description  of  the  property  by  metes  and 
bounds.)  In  his  answer  the  defendant  admitted  the  con- 
tract for  building  the  house  upon  which  the  notice  of  lien 
was  predicated,  and  that  the  plaintiff  built  the  house  upon 
the  land  described  in  the  complaint.  The  defendant 
claims  that  the  only  evidence  to  show  that  the  descrip- 
tion of  the  land  in  the  complaint  was  the  same  as  in  the 
deed  referred  to  in  the  notice,  is  the  deed  itself,  and  that 
as  such  deed  was  not  introduced  in  evidence,  there  is  no 
testimony  showing  that  the  land  described  in  the  com- 
plaint is  the  same  land  described  in  the  notice  of  lien. 
By  the  eighth  finding,  the  referee  found,  among  other 
things,  that  the  plaintiff  made  and  filed  his  claim  of  lien 
setting  forth  a  true  statement  of  his  demand  against  the 
defendant  for  building  the  houses,  with  a  description  of 
the  land  on  which  said  houses  were  built    The  defend- 
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ant  excepted  to  this  finding,  and  moved  the  court  to  set 
it  aside  because  the  same  was  not  supported  by  the  evi- 
dence, but  was  contrary  thereto. 

The  notite  of  the  lien  was  put  in  evidence  by  the 
plaintiff  on  the  idea  that  the  admission  of  the  defendant 
in  his  answer  tl^at  the  house  was  built  on  the  land  de- 
scribed in  the  complaint,  implied  that  it  was  built  on  the 
land  described  in  the  lien.  His  argument  is  that  "since 
the  defendant  by  his  answer  admits  that  the  house  was 
built  on  the  land  described  in  the  complaint,  and  since 
the  lien  evidently  describes  the  same  land,  no  further 
evidence  of  the  description  of  the  land  is  necessary." 
But  there  is  nothing  to  show  that  the  lien  described  the 
same  land  described  in  the  complaint.  The  deed  to 
which  reference  is  made  for  the  particular  description,  or 
a  copy  of  it,  would  have  shown  whether  they  were  iden- 
tical. The  lien  and  complaint  show  that  the  house  was 
built  on  a  portion  of  lot  two  in  block  one,  but  whether 
the  particular  description  of  such  portion,  to  be  ascer- 
tained by  reference  to  the  deed,  is  the  particular  descrip- 
tion alleged  in  the  complaint,  or  different,  we  have  been 
unable  to  ascertain  from  the  record.  There  is  nothing 
in  the  complaint  to  show  that  the  description  therein 
alleged  is  the  same  as  in  the  deed,  or  any  reference  to 
the  deed,  so  as  to  connect  them. 

In  his  answer  the  defendant  denied  that  the  plaintiff 
filed  a  lien  with  a  description  of  the  land  as  alleged  in 
his  complaint.  The  matter  was  in  issue;  and  to  establish 
a  lien  against  the  property  described  in  the  complaint,  it 
must  be  shown  that  It  is  the  same  property  upon  which 
the  lien  was  filed.  Upon  the  evidence  in  this  case,  it  is 
not  possible  for  us  to  ascertain  or  know  whether  the  land 
described  in  the  lien  is  the  same  land  as  is  described  in 
the  complaint,  or  other  or  different  portions  of  lot  two  in 
block  one;  consequently  there  is  no  evidence  upon  which 
a  decree  can  be  founded  to  establish  a  lien  upon  the  land 
as  found  and  decreed  by  the  court  below.  As  we  have 
no  power  to  allow  the  requisite  proof  to  be  supplied,  we 
have  no  other  alternative  than  to  dismiss  the  bilL 
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[  Argued  Oct.  20, 1892 ;  decided  Oct  31, 1882 ;  rehearing  denied  Not.  19, 1892.] 

GREENBAUM  v.  EMIL  FRANK. 

[8.  a  81  Fao.  Rep.  256.] 

Maltnomah  County:  Loyal  B.  Stearns,  Judge. 
Plaintiffs  appeal.    Affirmed. 
XcTiophon  N.  Sleeves,  for  Appellant. 
Joseph  Simon,  for  Respondent. 

Per  Curiam.— The  complaint  alleges  that  the  de- 
fendant was  appointed  assignee  by  the  insolvent,  and 
thereafter  qualified  as  such;  that  the  assets  of  such  in- 
solvent, which  consisted  of  a  general  stock  of  merchan- 
dise, was  worth  $18,000;  that  the  said  assignee,  instead 
of  making  an  inventory  of  said  assets,  adopted  the  in- 
ventory prepared  by  the  sheriff,  who  held  said  property 
under  an  attachment;  that  said  sheriff's  inventory  repre- 
sented the  said  stock  to  be  worth  $15,189;  that  without  an 
order  of  the  court,  the  defendant,  as  such  assignee,  with 
intent  to  cheat  and  defraud  the  creditors  of  said  insolvent, 
secretly  and  privately  disposed  of  said  stock  of  merchan- 
dise to  some  of  the  friends  of  defendant  for  less  than  its 
value,  receiving  therefor  $7,951,  which  is  alleged  to  be 
greatly  below  its  value;  and  it  is  sought  by  this  suit  to 
charge  the  defendant  with  the  difference  between  the 
amount  realized  for  the  sale  of  the  same  and  accounted 
for  by  him  and  what  is  claimed  by  the  plaintiffs  to  be  the 
actual  value  thereof. 

The  answer  denies  specifically  the  allegations  of  the 
complaint  charging  the  defendant  with  secretly  dispos- 
ing of  said  stock  of  said  insolvent,  or  having  disposed  of 
the  same  to  his  friends,  or  for  any  less  sum  than  the 
actual  value  thereof,  and  denies  all  allegations  charging 
the  defendant  with  malfeasance  or  improper  conduct  in 
his  administration  of  the  estate.  The  defendant  alleges 
that  the  assets  transferred  to  him  by  the  insolvent  did 
not  exceed  in  value  the   sum  of   $7,951,   the   amount 
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realized  therefor.  The  answer  also  sets  up  another  de- 
fense, but  the  view  we  take  of  the  case  renders  its  con- 
sideration unnecessary.  The  case  was  tried  before  the 
judge  below,  who  heard  all  the  testimony;  and  upon  a 
thorough  examination  of  the  whole  matter,  he  made  his 
findings,  which  show  that  the  plaintiffs  failed  to  establish 
their  charges  and  fully  exonerated  the  defendant 

1.  In  respect  to  the  inventory  of  the  sheriff,  the 
evidence  shows  that  it  was  adopted  only  for  the  purpose 
of  fixing  the  bonds  of  the  defendant.  •£.  It  is  shown  by 
a  great  preponderance  of  the  evidence  and  by  many 
witnesses  of  the  plaintiffs  that  the  stock  was  worth 
but  little  more,  if  any,  than  the  amount  for  which  it  was 
sold;  that  it  was  sold  openly,  after  much  effort  to  get  a 
purchaser,  and  for  the  highest  price  that  could  be  ob- 
tained, and  in  good  faith,  and  without  any  fraud  on  the 
part  of  the  defendant.  3.  The  evidence  shows  that  in 
the  management  and  disposition  of  the  assets,  the  de- 
fendant was  guilty  of  no  misfeasance  or  improper  conduct 
4.  The  result  reached  by  the  court  below  upon  the 
evidence  accords  with  our  view,  and  the  decree  is  affirmed. 


[  Decided  October  31, 1892.] 

DANIEL  McGILL  v.  COLUMBUS  McDONELL. 

[8.C.81Pac.Rep.282.] 

Multnomah  County:  Loyal  B.  Stearns,  Judge. 

Defendant  appeals.     Affirmed. 

Milton  W,  Smithy  for  Appellant. 

F.  A.  E.  Starr,  and  W.  E.  Thomas,  for  Respondent, 

Per  Curiam. — This  is  a  suit  brought  by  respondent 
to  compel  appellant  to  account  for  certain  moneys  be- 
long'ng  to  him,  arising  from  the  sale  of  lot  4  in  block  123 
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in  the  city  of  Portland,  Multnomah  County,  Oregon.  The 
court  below  found  that  the  appellant  took  the  title  to  said 
lot  as  security  for  the  payment  of  certain  moneys  due 
from  respondent  to  appellant,  and  that  as  such  mortgagee 
the  appellant  has  in  his  hands  belonging  to  respondent, 
^,404.16. 

We  think  the  testimony  fully  warrants  the  finding*^  of 
fact  and  conclusions  of  law  reported  by  the  referee,  and 
that  there  was  no  error  in  the  decree  of  the  circuit  court, 
which  is  affirmed. 


[Decided  October  17, 1892.] 

JOHN  MACINTOSH  v.  J.   G.  HENRICI. 

[B.  CSlPao.  Rep.  201.] 

Multnomah  County:  Loyal.  B.  Stearns,  Judge. 

Defendant  appeals.     Reversed  and  dismissed. 

Stott^  Boise  d  Stott,  for  Appellant 

Edward  N.  Deady,  and  W.  M.  Davia,  for  Respondent 

Per  Curiam. — This  is  a  suit  in  equity  brought  to 
recover  a  violin,  alleged  in  the  complaint  to  have  been 
purchased  from  the  respondent  by  the  appellant,  who  it 
is  charged  effected  the  purchase  at  an  inadequate  price 
by  fraudulent  representations.  The  objection  is  raised 
that  respondent  had  a  plain,  speedy,  and  adequate  remedy 
at  law.  The  view  we  take  of  this  case  renders  a  consider- 
ation of  the  question  of  jurisdiction  unnecessary,  as  the 
evidence,  in  our  judgment,  is  insufScient  to  sustain  the 
allegations  of  the  complaint  The  decree  will  be  reversed 
and  plaintiffs  complaint  dismissed. 
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Points  decided. 


[Filed  October  17, 1892.] 

c.  L.  Dubois  v.  r  s.  perkins. 

rs.  a81Pao.Bep.201.] 

Multnomah  County:  E.  D.  Shattuck,  Judge. 
Defendant  appeals.    Affirmed. 
J.  J.  DaZy^  and  B.  B.-  Oiltner,  for  Appellant 
Xenophon  N.  Steevea,  for  Respondent. 

Per  Curiam, — Two  exceptions  to  the  evidence  are 
presented  by  this  record,  neither  of  which  is  available. 
In  both  instances  the  object  of  the  evidence  was  to  con- 
tradict and  weaken  the  evidence  of  the  adverse  party, 
and  in  matter  and  form  was  appropriate  for  that  purpose. 

Neither  in  the  brief  of  counsel  nor  at  the  argument 
was  any  reason  suggested  or  authority  cited  to  show  in 
what  the  errors  consisted,  and  as  we  are  unable  to  dis- 
cover any,  the  judgment  must  be  affirmed. 


[Argaed  October  18. 1892;  decided  October  81, 1892;  rehearing  denied.] 

H.  M.  JAMESON  et  al.  v.  GEORGE  L.  COLDWELL. 

[&  a  81  Pac.  Rep.  279.] 

1.  Pleading — Illegal  Gobtract— General  Isbttb. — The  illegality  or  se- 

crecy of  a  contract  sued  on  must  be  specially  pleaded  to  be  available  as  a 
defense ;  evidence  of  such  matters  cannot  be  offered  under  the  general 
issue.    BuchUl  v.  Evans,  21  Or.  315  ( 28  Pac.  Rep.  67 ),  followed. 

2.  Double  Commissioks — Aobnt — Duty  to  Principal. — An  agent  may  act 

for  both  parties  to  a  transaction,  and  recdvecootunissions  from  both,  pro- 
vided each  party  knows  of  his  employment  by  the  other. 
8.  Corporation  —  Officers.—  Officers  of  a  corporation  who  do  not  act  as  its 
agents  or  trustees  in  executing  a  purchase  by  it,  or  occupy  a  fiduciary 
relation  towards  it,  may  lawfully  contract  with  the  vendor  for  a  commis- 
sion on  such  sale. 

Multnomah  County:  E-  D.  Shattuck,  Judge. 
Plaintiffs  apx)eal.    Reversed. 
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Edtoard  B.  Watson  (James  F.  Watson  on  the  brief),  for 
Appellant 

Whitney  L.  Boise  {Raleigh  Stott  on  the  brief),  for 
Respondent 

Moore,  J. — ^This  is  an  action  brought  by  plaintiffs 
EL  M.  Jameson  and  A.  F.  Johns,  to  recover  from  Greorge 
Lk  Ck>ldwell  the  sum  of  two  thousand  and  three  hundred 
dollars  as  commissions  for  the  alleged  sale  of  four  million 
feet  of  lumber  for  the  defendant  at  Los  Angeles,  Califor- 
nia, upon  his  written  agreement  to  pay  them  two  and  one 
half  per  cent  of  all  sums  received  on  account  of  said 
sales.  They  allege  that  they  negotiated  the  sale  of  said 
lumber  prior  to  and  on  the  first  day  of  March,  1888,  with 
the  Western  Lumber  Company,  at  the  schedule  of  prices 
of  the  Pacific  Pine  Lumber  Company  of  San  Francisco, 
with  seven  and  one  half  per  cent  added  thereto;  and  that 
defendant  on  said  date  executed  and  delivered  his  written 
contract  to  said  company  in  accordance  with  the  terms  of 
said  sale;  that  on  the  ninth  day  of  April,  1888,  the  defend- 
ant, without  notice  to  or  knowledge  of  the  plaintiffs, 
wrongfully  executed  and  delivered  to  said  company  a 
modification  of  said  contract  whereby  the  seven  and  one 
half  per  cent  in  excess  of  the  schedule  of  said  prices  was 
remitted;  that  defendant  delivered  to  said  company  one 
million  six  hundred  and  sixteen  thousand  nine  hundred 
and  nineteen  feet  of  lumber,  and  received  therefor  thirty- 
three  thousand  four  hundred  and  sixty -eight  dollars  and 
eighty-one  cents,  but  that  he  should  have  received  thirty- 
seven  thousand  one  hundred  and  ninety -one  dollars  under 
the  original  contract;  that  he  failed  and  refused  to  deliver 
any  greater  amount  of  lumber,  and  on  March  1,  1889, 
abandoned  said  agreement  with  said  company;  that  the 
amount  he  should  have  received  for  said  four  million  feet 
of  lumber  was  ninety-two  thousand  dollars,  and  that  by 
reason  of  his  abandonment  of  said  contract,  plaintifte 
became  entitled  to  two  and  one  half  per  cent  of  said  sum, 

XXIILOk.— 10; 
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amounting  to  two  thousand  and  three  hundred  dollars* 
with  interest  from  March  1,  1889. 

The  answer  contains  a  specific  denial  of  each  allega- 
tion in  the  complaint,  except  the  execution  of  the  said  con- 
tracts, and  for  a  further  answer  and  defense  alleges  that 
plaintiffs  falsely  and  fraudulently  represented  that  they 
had  sold  said  lumber  for  defendant  to  said  company;  that 
said  company  was  duly  incorporated  under  the  laws  of 
California;  that  plaintiffs  were  the  president  and  secre- 
tary thereof,  and  had  authority  to  execute  said  contract 
on  behalf  of  said  corporation,  and  that  defendant,  relying 
upon  such  representations,  was  induced  to  execute  the 
same;  that  at  that  date  no  such  company  had  been  incor- 
porated, and  that  plaintiffs  never  sold  any  lumber  for  the 
defendant  to  said  company  nor  to  any  person;  that  there- 
after said  company  became  incorporated,  and  defendant 
shipped  to  it  a  cargo  of  lumber  under  said  contract, 
which  it  refused  to  receive,  and  in  order  to  dispose  of 
said  lumber  he  was  obliged  to  remit  said  seven  and  one- 
half  per  cent  from  said  contract  price;  that  in  conse- 
quence of  the  refusal  of  said  company  to  take  said  lumber 
under  said  contract,  defendant  was  damaged  in  the  sum 
of  three  thousand  three  hundred  and  twelve  dollars  and 
eighty-nine  cents;  that  said  contract  was  void;  that  plain- 
tiffs had  no  authority  to  make  the  same,  and  no  right  to 
receive  any  commissions  for  sales  made  to  said  company 
while  they  were  acting  as  such  officers,  and  that  the  com- 
missions  were  for  the  benefit  of  said  plaintiffs.  A  reply 
was  filed  putting  in  issue  all  the  allegations  of  new  matter 
contained  in  the  answer.  The  cause  was  tried  by  the 
court  without  a  jury  and  judgment  rendered  against  the 
plaintiffs  for  the  costs,  whereupon  they  appeal. 

1.  The  court  found  as  a  conclusion  of  law,  '*that  the 
written  contract  of  March  1,  1888,  between  the  Western 
Lumber  Company  and  the  defendant,  did  not  bind  said 
company,  because  of  the  secret  arrangement  made  by  the 
plaintiffs  to  obtain  a  profit  to  themselves  out  of  the  sale 
of  lumber  to  said  company,  and  the  plaintiffs  are  not  en- 
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titled  to  recover  commissions  for  any  sale  of  lumber  to 
said  Western  Lumber  Company. "  The  pleadings  nowhere 
alleged  that  there  was  any  secret  arrangement  made 
by  the  plaintiffs  to  obtain  a  profit  to  themselves  out  of 
the  sale  of  the  lumber  to  said  company.  The  answer 
alleged  that  plaintiffs  had  no  authority  from  said  com- 
pany to  execute  said  contract,  but  it  did  not  allege  that 
it  was  made  in  secret,  or  that  the  company  had  no  knowl- 
edge thereof.  It  might  have  been  fully  known  to  the 
company  before  and  at  the  time  the  contract  was  made 
and  freely  assented  to  by  it,  and  still  the  averment  be 
entirely  true  so  far  as  it  can  be  considered  as  stating  or 
implying  a  fact.  Before  the  defendant  could  offer  any 
evidence  tending  to  show  a  secret  arrangement  so  as  to 
avail  himself  of  the  defense  of  the  illegality  of  the  con- 
tract with  plaintiffs  by  reason  of  their  position  as  officers 
of  said  company,  it  was  incumbent  upon  him  to  plead 
that  there  was  a  secret  arrangement  existing  between  the 
plaintiffs  and  defendant  in  regard  to  the  commissions,  of 
which  the  company  had  no  knowledge.  Evidence  tend- 
ing to  establish  such  a  finding  of  fact  and  conclusion  of 
law  cannot  be  offered  on  the  general  issue,  but  must  be 
specially  pleaded  as  a  defense.  In  Buchtel  et  al.  v.  Evans, 
21  Or.  815  (28  Pac.  Rep.  67),  this  court,  by  Bean,  J., 
said:  ''A  careful  examination  of  the  question  leads  us  to 
the  conclusion  that  the  illegality  of  a  contract  alleged  as 
the  ground  of  the  action,  in  order  to  be  available  as  a 
defense,  must  either  appear  from  plaintiff's  own  pleadings 
or  proof,  or  be  affirmatively  pleaded  as  a  defense. " 

2.  Can  an  agent  or  fiduciary  with  the  knowledge  and 
consent  of  his  principal,  or  cestui  que  trust,  make  a  valid 
contract  for  commissions  from  the  other  party  to  the 
transaction?  In  Rowe  v.  Stevens,  53  N.  Y.  621,  the  court 
held  that  ''if  the  defendant  employed  plaintiff  and  agreed 
to  pay  the  commission,  with  notice  that  he  was  also 
employed  and  was  to  be  paid  by  the  other  party,  the 
agreement  could  be  enforced."  In  Alexander  et  aL  v. 
Northwestern  University,  57  Ind.  476,  the  court  said:  **0r- 
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dinarily  the  law  will  not  allow  the  same  man  to  act  as 
the  vendor  and  purchaser  of  property.  But  while  this 
may  be  regarded  as  good  and  well-settled  law,  yet  it  is 
not  applicable  to  a  case  in  which  a  man  is  acting  as  the 
agent  of  both  the  vendor  and  purchaser,  with  the  au- 
thority or  consent  of  the  parties  interested.*'  In  Fitzsimr 
mona  V.  Southern  Express  Co.  40  Ga.  836  (2  Am.  Rep.  577), 
the  court  says:  ••Two  parties  may  always,  by  mutual 
consent,  no  matter  how  diverse  their  interest,  make  a 
third  their  i^ent  It  is  true  if  A  have  an  agent,  that 
agent  cannot,  without  A's  consent,  act  as  the  agent  of  B 
in  a  matter  in  which  A*s  interest  conflicts  with  B's;  but 
B,  who  selects  the  agent,  knowing  he  Is  the  agent  of  A, 
cannot  object  to  take  advantage  of  his  own  wrong  in 
giving  knowingly  to  the  agent  a  trust  conflicting  with  his 
duty  to  A-"  "An  agent  may  even  represent  the  corpora- 
tion in  executing  a  contract  with  himself  personally, 
provided  he  acts  under  immediate  instructions  from  some 
other  agent  or  from  the  board  of  directors." — Mor.  on* 
Priv.  Corp.  §§  521,  527. 

3.  The  defendant  does  not  state  any  facts  tending  to 
show  that  the  contract  was  invalid,  but  claims  that  where 
the  officers  of  a  corporation,  in  pursuance  of  their  duties^ 
execute  a  contract  of  purchase  without  informing  the 
corporation  of  their  interest  in  the  sale  to  it,  not  only  is 
their  contract  for  commissions  with  the  seller  void,  but 
so  also  is  the  contract  between  the  corporation  and  the 
seller  on  grounds  of  public  policy.  The  contract  entered 
into  between  the  appellants  and  the  respondent  for  the 
commissions,  and  the  formal  execution  of  the  contract 
for  the  company  by  the  appellants  in  their  official  char- 
acter as  president  and  secretary  thereof,  are  the  only 
facts  alleged  in  the  answer  from  which  any  inference  can 
be  drawn  that  the  contract  for  commissions  was  contrary 
to  public  policy.  Unless  the  plaintiffs  were  acting  as  the 
agents  or  trustees  of  the  company  ac  the  time  the  contract 
was  made,  and  in  making  such  contract,  and  were  thereby 
obliged  to  exercise  a  discretion  in  relation  to  purchases 
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for  the  company,  their  acts  would  not  be  void.  The 
pleadings  make  no  allegation  of  this  character,  and  it  is 
to  be  presumed  that  the  evidence  of  the  plaintiffs  did  not 
warrant  such  a  conclusion.  The  fact  that  such  offtcers  of 
the  company  entered  into  such  a  contract  does  not  of  itself 
render  the  same  void.  To  do  so  there  must  have  existed 
at  the  time  it  was  entered  into,  a  trust  or  some  fiduciary 
relation  between  the  plaintiffs  and  the  company  which 
required  them  to  exercise  a  discretion.  Unless  the  plead- 
ings alleged  that  fact,  no  testimony  could  be  offered  to 
establish  the  same. 

The  judgment  is  reversed. 


[  Aigned  NoTember  2, 1892;  decided  Norember  7, 1892.] 

NICOLAI  V.  VAN  FRIDAGH  et  al. 

[B.  C.  81  Pac.  Bep.  288.] 

1.  Mechanics*  Ldcn — Nonci— Amoust  Duk. — While  the  mechanics'  lien 

law  will  be  liberally  construed,  it  is  essential  to  the  validity  of  a  lien 
that  the  notioe  or  claim  filed  shall  on  its  face  show  a  substantial  compli- 
ance with  the  provisions  of  the  law,  and  none  of  the  essential  require- 
ments .of  the  statute  can  be  dispensed  with.  KeMtrtee  v.  Mwrki,  15  Or. 
529  (16  Pac.  Bep.  407),  and  Gordon y. Deal,  23 Ot. post,  153  (31  Pac.  £ep. 
287 ),  approved  and  followed. 

2.  Ide31. — Under  section  3673,  HilPs  Code,  the  notice  or  claim  of  lien  must 

contain  a  true  statement  of  the  amount  actually  due ;  and  a  mistake  in  that 
statement  will  render  the  lien  void,  unless  the  mistake  is  one  about  the 
amount  or  price  of  labor,  or  the  quantity  or  value  of  material  furnished, 
iD  regard  to  which  there  might  be  an  honest  difierence  of  opinion. 

Multnomah  County:  Loyal  B.  Stearns,  Judge. 

Defendants  api>eal.    Reversed. 

Arthur  C.  Emmons^  for  Appellants. 

n.  B.  NicholaSj  for  Respondents. 

Bean,  J. — This  is  a  suit  by  the  Nicolai  Bros.  Co.  to 
enforce  a  mechanics'  lien  against  the  property  of  Van 
Fridaghy  for  the  value  of  certain  material  furnished  by 
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plaintiff  to  F.  Moeller,  a  contractor  for  the  constnxction 
of  a  dwelling  house  for  the  defendant  Van  Fridagh,  and 
by  Moeller  used  in  the  erection  of  said  house.  A  decree 
was  entered  in  the  court  below  in  plaintifTs  favor,  from 
which  defendants  appeal 

1.  It  is  contended  by  defendants'  counsel  that  the  state- 
ment  of  lien  upon  which  this  suit  is  based,  does  not  com- 
ply with  the  provisions  of  the  act  relating  to  mechanics' 
liens,  because,  among  other  objections,  it  does  not  contain 
a  true  statement  of  plaintiff's  demand  after  deducting  all 
just  credits  and  offsets.  This  objection  we  regard  as 
fatal  to  plaintiff's  claim,  and  therefore  shall  not  notice  the 
other  points  urged.  We  have  repeatedly  held  that  while 
the  act  relating  to  mechanics'  liens  should  be  liberally 
construed,  it  is  essential  to  the  validity  of  a  lien  that  the 
claim  filed  should  on  its  face  show  a  substantial  compli- 
ance with  the  provisions  of  the  law,  and  that  none  of  the 
essential  requirements  of  the  statute  can  be  dispensed 
with:  Kezartee  v.  Marks,  15  Or.  529  (16  Pac.  Rep.  407); 
Gordon  v.  Deal,  23  Or.  post,  153  (31  Pac.  287).  It  is  a 
right  given  solely  by  statute;  and  one  attempting  to 
avail  himself  of  the  privilege  thus  conferred  must  show 
a  substantial  compliance  with  the  provisions  of  the  law 
conferring  it. 

2.  Under  the  provisions  of  section  3673,  Hill's  Code, 
it  is  essential  to  the  validity  of  a  mechanics'  lien  that  the 
statement  filed  contain,  among  other  things,  a  '*  true  state- 
ment of  the  claimant's  demand,  after  deducting  all  just 
credits  and  offsets";  and  it  is  admitted  the  lien  in  this 
case  does  not  contain  such  a  statement.  It  states  the 
value  of  the  material  furnished  by  plaintiff  to  be  seven 
hundred  and  eighty-three  dollars,  and  that  no  payments 
have  been  made  thereon,  while  it  is  admitted  by  plaintiff 
that  prior  to  the  filing  of  the  lien,  one  hundred  dollars 
had  been  paid  on  this  account  by  Moeller  and  was 
credited  on  its  books.  The  only  excuse  given  for  this 
misstatement  is,  that  the  agent  of  plaintiff  who  verified 
the  lien  relied  on  the  bookkeex>er's  statement  as  to  the 
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amount  due,  and  did  not  himself  examine  the  books  to 
ascertain  the  condition  of  the  account;  and  for  this  rea- 
soQf  and  because  the  misstatement  was  not  fraudulent, 
wilful,  or  intentional,  it  is  urged  the  lien  ought  not  to  be 
invalid  on  that  account 

The  authorities  are  generally  agreed  that  where  in  the 
lien  filed  there  is  an  honest  mistake  in  the  amount  or 
price  of  labor,  or  the  quantity  or  value  of  material  furn- 
ished, about  which  there  might  be  a  difference  of  opinion 
requiring  evidence  to  ascertain  the  true  facts,  it  will  not 
defeat  the  lien;  and  such  is  the  effect  of  the  authorities 
cited  and  relied  upon  by  counsel  for  plaintiff:  Bank  v. 
Ourtiss^  18  Conn.  342;  HopJdna  v.  Forriater,  89  Conn.  351; 
Harrington  v.  DoUman^  64  Ind.  255;  Albrecht  v.  Foster 
Lumber  Co.  126  Ind.  318  (26  N.  E.  Rep.  157);  Harmon  v. 
B.  B.  Go.  86  Cal.  617  (25  Pac  Rep.  124);  Allen  db  Co.  v. 
Mining  &  Smelling  Co.  73  Mo.  688;  Black  v.  Appolonio,  1 
Mont  342.  But  where  the  claimant  seeks  to  enforce  his 
lien  against  the  property  of  one  with  whom  he  did  not 
contract,  and  to  whom  he  did  not  furnish  labor  or  ma- 
terial, and  in  his  statement  as  filed  neglects  to  deduct 
from  the  amount  of  his  claim  payments  which  have  been 
made  thereon,  and  thereby  puts  on  record  a  statement 
which  he  knows,  or  could  have  known  by  the  exercise  of 
reasonable  diligence,  was  not  ''a  true  statement  of  his 
claim,  after  deducting  all  just  credits  and  offsets,"  the 
authorities,  so  far  as  we  can  ascertain,  under  statutes 
like  ours,  seem  to  be  uniform  in  holding  that  he  loses  his 
lien:  Hoffman  v.  WaUon^  36  Mo.  613;  Klin^  v.  Bailway 
Const  Co.  7  Mo.  App.  410;  Stubhs  v.  Clarinda  College 
SpHngs,  65  Iowa,  513  (22  N.  W.  Rep.  654);  Oibbs  v.  Han- 
ckeUe,  51  N.  W.  Rep.  619.  In  Lynch  v.  Cronan,  6  Gray 
531,  the  lien  was  held  invalid  because  the  claimant 
omitted  to  deduct  from  the  amount  stated  in  the  certificate 
filed  a  payment  of  four  dollars.  Chief  Justice  Shaw 
saying:  "The  statute  expressly  provides  the  lien  shall 
be  dissolved,  unless  the  person  seeking  to  avail  himself 
of  it  files  within  sixty  days,  in  the  registry  of  deeds,  'a 
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certificate  containing  a  just  and  true  account  of  the 
demand  justly  due  to  him  after  all  just  credits  given.' 
The  amount  of  all  just  credits  is  a  fact  which  lay  particu- 
larly within  the  petitioner's  own  knowledge,  and  which 
he  was  bound  to  state  truly."    The  fact  that  the  legisla- 
ture of  Massachusetts  subsequently  saw  proper  to  provide 
by  law  that  ^'  no  inaccuracy"  in  the  certificate  stating  iihe 
amount  due,  shall  invalidate  the  proceedings  unless  such 
misstatement  is  wilfully  and  knowingly  made,  does  not 
impair  the  value  of  the  case  as  authority  in  this  state, 
where  no  such  provision  of  law  is  found.     In  Hoffman  v. 
Walton,  supra,  the  mistake  consisted  in  not  giving  a 
credit  for  one   hundred   and   sixty  dollars  paid,   and 
Wagner,  J.,  speaking  for  the  court,  after  disclaiming 
any  intention  to  hold  that  an  honest  mistake  in  the  price 
of  labor  or  in  the  value  charged  for  materials  would 
defeat  the  lien,  said :  ' '  But  we  have  decided  that  receiving 
part  payment  and  neglecting  to  credit  it  on  the  account, 
was  such  a  failure  to  comply  with  the  law  as  effected  that 
result.     So  far  as  the  property  holder  is  concerned,  the 
proceeding  is  strictly  in  invitum;  the  sub-contractor  or 
material  man  subjects  his  property  to  an  incumbrance  or 
burden  without  any  contract  with  him ;  it  is  a  special  and 
extraordinary  remedy  or  privilege  given  by  law;   and 
nothing,  we  presume,  is  better  settled  than  that  one 
attempting  to  avail  himself  of  the  advantages  of  a  remedy 
or  privilege  of  this  character,  must  fully  comply  with  the 
provisions  of  the  law  conferring  it"    And  in  Qibbs  v. 
Hanchette,  supra,  it  is  said  by  the  supreme  court  of  Mich- 
igan, by  Grant,  J. :  "There  is  good  reason  for  requiring 
strictness,  accuracy,  and  truthfulness  in  filing  these  state- 
ments.    They  are  proceedings  ex  parte  and  in  invitum  as 
to  those  against  whom  they  are  aimed.     The  effect  is  to 
tie  up  the  property,  to  prevent  sales  and  the  raising  of 
money  by  mortgage.    *    *    *    Lienors,  with  knowledge 
of  the  status  of  the  account,  or  with  information  thereof 
at  their  disposal,  cannot  be  excused  for  a  failuro  to  file 
this  truthful  statement,  so  wisely  and  clearly  required  by 
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fhe  statute.  To  hold  otherwise  would  result  in  offering  a 
premium  for  thoughtlessness  and  carelessness,  and  in 
establishing  liens  contrary  to  the  provisions  of  law. " 

It  follows  therefore  that  plaintiffs  lien  is  invalid,  and 
the  decree  of  the  court  below  must  be  reversed  and  the 
complaint  dismissed. 
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[8.  C.  81  Pao.  Bep.  287.]  az*  703 

L  MacHAinoB'  LiEira— Norzcx— Rbquibemehtb  of  Statutb.— The  statu tory 
requirements  of  a  notice  of  lien  are  mandatory.  Under  section  8673^ 
Hill's  Code,  the  name  of  the  owner  or  reputed  owner  of  the  building  or 
improTement  upon  which  a  lien  ia  claimed  must  be  stated  in  the  notice 
or  it  is  Toid.  Kezartee  r,  Marks,  15  Or.  529  ( 16  Pac.  Rep.  407 ),  cited  and 
approved. 

2.  Idkm. —  It  is  not  sufficient  that  the  name  of  the  owner  appears  in  the 

notice  incidentally  or  as  part  of  the  description  of  the  property ;  but  the  '  ^  i^ 
iact  that  he  is  the  owner  of  the  building  sought  to  be  chaiiged  must  appear  ^ 32  406 
as  an  independent  matter  on  the  face  of  the  notice,  either  directly  or  by  [^  V^ 
necessary  inference.  ' 

8.  Hbchaiiics*  Liens — Constbuction.— The  rigl.t  to  alien  is  purely  of  statu- 
tory creation.  Whatever  the  statute  mokes  necessary  to  its  existence 
•  must  be  complied  with,  and  one  claiming  the  benefit  of  that  statute 
must  bring  himself  clearly  within  its  terms.  ISbi  v.  KUUngtwwthy  20 
Or.  432  ( 26  Pac.  Rep.  306),  approved. 

4.  Mbchahigb'  IjMfs— Noticb— Owhebship  of  Bdildiko.— a  notice  of  lien 
which  states  merely  the  lease  to  a  certain  person  of  the  ground  on  which 
is  situated  the  building  sought  to  be  charged,  and,  after  describing  the 
building  and  ground,  and  mentioning  the  owner  of  the  ground,  declares 
the  firstrnamed  person  to  be  lessee  of  **  said  property,"  does  not  show 
either  directly  or  by  necessary  inference  who  is  the  owner  of  the  build- 
ing, and  does  not  therefore  comply  with  section  3673  of  Hill's  Code. 
Kezartee  v.  Ifarl:*.  15  Or.  529  ( 16  Pac.  Rep.  407 ),  distinguished. 

Multaioinah  CSounty :  Loyal  B.  Stearns,  Judge. 

Defendant  Deal  appeals.    Reversed. 

W,  H.  Wvnfree  (Cbx,  Teal  dk  Minor  on  the  brief),  for  Ap- 
pellant 
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Oeo.  H.  Williams  {J.  Couch  Flanders  on  the  brief),  for 
Respondent. 

Bean,  J. — This  is  a  suit  to  foreclose  a  mechanics'  lien 
upon  lot  5  in  block  27  of  Couch's  Addition  to  the  city  of 
Portland,  owned  by  Mrs.  Margaret  Marshall,  and  upon  a 
certain  building  thereon  owned  by  Mrs.  J.  Deal,  the  lessee 
of  the  laftd.  The  lien  was  held  valid  by  the  court  below, 
and  a  decree  entered  against  Mrs.  Deal  foreclosing  the 
lien  on  the  building  and  ordering  her  interest  in  the 
property  sold,  from  which  she  appeals. 

1.  The  contention  of  counsel  for  appellant  is,  that  the 
statement  or  notice  of  the  lien  set  out  in  the  pleadings 
does  not  in  any  respect  comply  with  the  requirements  of 
section  5  of  the  act  relating  to  mechanics'  liens:  Hill's 
Code,  §  3673.  It  is  unnecessary  for  us  to  notice  all  the 
objections  urged,  as  we  are  of  the  opinion  that  this  point 
is  fatal  to  plaintiffs  claim.  Under  the  provisions  of  the 
section  referred  to,  it  is,  among  other  things,  essential  to 
the  validity  of  a  mechanics'  lien  that  ''the  name  of  the 
owner  or  reputed  owner  of  the  building,  improvements, 
or  structure  "  upon  which  the  lien  is  sought  to  be  enforced 
should  be  stated  in  the  claim  as  filed.  This  requirement 
is  one  of  substance,  so  made  by  the  statute,  and  cannot 
be  dispensed  with:  Eezartee  v.  Marks  <&  Co,  15  Or.  529  (16 
Pac.  Rep.  407). 

2.  It  is  essential  to  the  validity  of  a  lien  under  this  sec- 
tion, that  the  statement  filed  must,  on  its  face,  show  that 
the  claimant  was  entitled  to  a  lien;  and  for  that  purpose 
must,  among  other  things,  state  ''the  name  of  the  owner 
or  reputed  owner  of  the  building  if  known":  2  Jones  on 
Liens,  §§  1392,  1397;  Anderson  v.  Knudsen,  33  Minn.  172 
(22  N.  W.  Rep.  302);  Malter  v.  Falcon  M.  Co.  18  Nev.  209 
(2  Pac.  Rep.  50);  Mayes  v.  Buffners,  8  West.  Va.  384; 
McCay's  App.  37  Pa.  St.  125.  It  is  not  sufficient  that  the 
name  of  the  owner  appears  in  the  lien  incidentally  or  as 
part  of  the  description  of  the  property,  but  that  he  is  the 
owner  of  the  building  sought  to  be  charged,  must  appear 


Nov.  1892.]  Gordon  v.  Deal.  155 

Opinion  of  th«  court — Bban,  J. 

on  the  face  of  the  lien  as  an  independent  matter,  either 
directly  or  by  necessary  inference:  Canter  v.  Farrington^ 
46  Minn.  386  (48  N.  W.  Eep.  1134);  Bemdollarr.  Flickinger, 
69  Md.  469. 

8.  The  spirit  and  purpose  of  the  act  relating  to  me- 
chanics' liens  being  to  secure  to  contractors,  laborers, 
and  material  men  the  right  to  enforce  their  claims  against 
the  property  benefited  by  their  labor  or  material,  it  should 
receive  a  liberal  construction  in  furtherance  of  that  ob- 
ject; but  in  following  this  rule  it  should  be  borne  in  mind 
that  a  mechanics'  lien  is  purely  a  creature  of  the  statute, 
and  that  it  can  be  obtained  only  by  a  substantial  compli- 
ance therewith.  It  is  **a  remedy  given  by  law  which 
secures  the  preference  provided  for,  but  which  does  not 
exist,  however  equitable  the  claim  may  be,  unless  the 
party  brings  himself  within  the  provisions  of  the  statute": 
Phil.  Mech.  Liens,  §  9.  Whatever  the  statute  makes  nec- 
essary to  the  existence  of  the  lien,  must  be  complied  with 
in  order  to  obtain  the  benefit  of  its  provisions.  The 
courts  cannot  by  construction  dispense  with  any  of  the 
requirements  of  the  statute,  and  one  who  claims  the  ben- 
efit of  its  provisions  must  show  a  clear  compliance  with 
its  terms:  Pife  v.  KilUngsworth,  20  Or  432  (26  Pac  Rep. 
305). 

4.  The  notice  of  the  lien  in  this  case  does  not  sub- 
stantially comply  with  the  positive  requirements  of  the 
statute,  because  it  fails  to  state  the  name  of  the  owner 
of  the  building  sought  to  be  charged  with  the  lien.  It 
describes  the  property  upon  which  it  is  the  intention  to 
hold  the  lien  as  follows:  **The  ground  upon  which  said 
carpenter  and  material  work  was  constructed,  being  at 
the  time  the  property  of  Mrs.  J.  Deal,  lessee;  said  build- 
ing and  land  being  known  and  particularly  described  as 
follows:  known  as  the  Ck>liseum,  situated  on  the  west 
side  of  Third  Street,  between  D  and  E,  on  the  lot  known 
as  lot  5,  in  block  27,  Couch  Addition  to  the  city  of  Port- 
land, said  land  being  owned  by  Mrs.  Margaret  Marshall, 
and  lessee  of  said  property  being  known  as  Mrs.  J.  Deal 
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of  Portland."  There  is  no  direct  statement  that  Mrs.  J. 
Deal  is  the  owner  of  the  building,  nor  is  there  any  fact 
stated  from  which  such  an  inference  can  fairly  be  made. 
In  fact,  if  any  inference  whatever  can  be  drawn  from  the 
statement  in  the  lien,  it  is  that  the  title  to  the  building 
followed  the  title  to  the  land,  and  Mrs.  Marshall,  who 
owned  the  land,  also  owned  the  building,  and  Mrs.  Deal 
was  lessee  of  both  building  and  ground.  It  is  first  stated 
that  Mrs.  Deal  is  the  lessee  of  the  ground,  and  then  after 
particularly  describing  the  building  and  ground,  that 
Mrs.  Marshall  is  the  owner  of  the  ground,  and  that  Mrs. 
Deal  is  the  lessee  of  **said  property,"  which  would  seem 
to  include  both  building  and  ground ;  so  that  in  place  of 
stating  that  Mrs.  Deal  was  the  owner  of  the  building,  the 
inference  is  that  it  did  not  belong  to  her  but  to  some 
other  person. 

The  case  of  Kezartee  v.  Marks  A  Co.  15  Or.  529  (16 
Pac.  Rep.  407),  cited  by  counsel  for  plaintiff,  recognizes 
and  announces  the  rule  that  the  name  of  the  owner 
of  the  building  or  other  improvement  must  be  specified 
in  the  notice.  What  is  there  said  about  the  sufficiency  of 
the  Beardsley  claim  in  this  respect  was  unnecessary  to 
the  decision  of  the  case,  as  the  lien  was  held  invalid  on 
other  grounds ;  and  besides,  the  claim  did  contain  facts 
from  which,  in  the  opinion  of  the  court,  the  ownership 
of  the  building  could  be  inferred,  the  court  saying: 
**  Instead  of  stating  directly  the  ownership  of  the  house 
to  be  in  Owens,  he  has  stated  facts  which,  if  true,  would 
tend  to  prove  Owen's  ownership.  He  has  not  stated 
title,  but  some  facts  which  are  evidence  of  some  kind  of 
title,  namely,  possession  by  Owens  under  a  contract  to 
purchase."  In  this  case,  as  we  have  already  said,  the 
name  of  the  owner  of  the  building  is  not  stated  either 
directly  or  by  necessary  inference,  and  hence  the  remarks 
of  Strahan,  J.,  in  the  Kezartee  case  have  no  application 
here. 

The  decree  of  the  court  below  is  reversed  and  the  bill 
dismissed. 
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[Aigued  Oct  25,  decided  Nov.  7, 1892,  and  rehearing  denied  Mar.  2, 1893.] 

ISAAC  B.  HAMMOND  v.  N.  P.  R.  R  CO. 

[aaSlPac.  Rep.  293.] 

Co0i8 — Offeb  of  Judgmknt — Cons,  {  520. — The  offer  of  oompromifle» 
which  Hill's  Code,  J  520,  declares  may  be  served  on  plaintiff  by  defendant 
at  any  time  before  trial,  and  which  if  accepted  is  to  be  filed  with  the 
clerk,  thereby  stopping  Airther  costs,  except  in  case  of  a  more  &vorable 
Judgment,  may  be  made  as  well  in  the  answer  filed  by  defendant  as  in  a 
separate  writing;  and,  if  so  made,  service  thereof  is  not  necessary,  plain- 
tiff being  presumed  to  take  notice  of  all  matters  contained  in  the 
pleadings. 

loKM. — The  offer  of  compromise  need  not  provide  for  costs  at  all,  k  Is 
enough  that  it  contains  a  sum  for  which  judgment  is  to  be  entered ; 
if  the  offer  is  accepted,  it  carries  all  the  costs  of  the  action  by  force  of 
other  provisions  of  the  statute  provided  it  be  for  more  than  fifty  dollars. 

Idem.— The  fact  that  such  an  offer  provides  only  for  accrued  costs,  and 
not  for  costs  of  entering  the  judgment,  does  not  render  it  ineffectual,  and 
the  limitation  thereby  attempted  to  be  made  is  void,  as,  under  the  above 
statute,  an  offer  merely  "  for  the  sum  •  •  •  specified  "  is  sufiftcient. 
Leslie  v.  Wabrathy  45  Hun,  18,  distinguished. 

Offeb  of  Comfbomise— Mobk  Favobablb  JuDOMEirr. — A  judgment  for 
a  sum  less  than,  or  equal  to,  the  amount  offered,  is  not  a  "  more  favora- 
ble" judgment  within  the  meaning  of  section  520,  Hill's  Code. 

Multnomah  County:  E.  D.  Shattuck,  Judge. 

Defendant  appeals.    Reversed. 

Joseph  Simon  \0.  A.  Dolph  and  Rufas  Mdllory  on  the 
brief),  for  Appellant 

MUton  W.  Smith  {Walter  8.  Perry  of  counsel),  for  Re- 
spondent. 

Lord,  C.  J. — This  is  an  appeal  from  a  judgment  of 
the  circuit  court  adjudging  the  plaintiff  entitled  to  recover 
from  the  defendant  his  costs  and  disbursements  in  this 
action.  By  his  complaint  the  plaintiff  sought  to  recover 
a  certain  sum  therein  specified  for  the  alleged  failure  of 
the  defendant  to  deliver  in  good  order  and  condition  cer- 
tain freight,  consisting  of  fire  brick  and  tiles,  shipped  by 
plaintiff  over  the  defendant's  railroad.  In  its  answer 
the  defendant  denied  liability  for  any  greater  sum  than 
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one  hundred  and  ninety-eight  dollars  and  eighty-five 
cents,  the  value  of  forty-one  tiles  broken,  and  offered  in 
said  answer  to  allow  judgment  to  be  rendered  in  favor  of 
plaintiff  and  against  the  defendant  for  said  sum,  with 
costs  accrued  up  to  the  filing  of  the  answer.  The  offer 
of  judgment  as  contained  in  the  answer,  is  in  these 
words:  ''And  this  defendant  now  tenders  plaintiff  a  judg- 
ment for  the  sum  of  one  hundred  and  ninety -eight  dollars 
and  eighty-five  cents,  the  value  of  the  forty-one  tiles 
broken  with  the  freight  paid  thereon,  together  with  the 
costs  incurred  up  to  the  date  of  filing  this  answer."  The 
plaintiff  refused  to  accept  this  offer  of  judgment,  and 
the  cause  proceeded  to  trial,  and  upon  such  trial  a  ver- 
dict was  rendered  by  the  jury  in  favor  of  the  plaintiff 
for  one  hundred  and  ninety-eight  dollars  and  eighty-five 
cents,  the  amount  for  which  the  defendant  offered  judg- 
ment to  be  rendered  against  it. 

The  defendant  contends  that  the  plaintiff  should  re- 
cover no  costs  or  disbursements  incurred  after  filing  the 
answer  in  which  this  offer  of  judgment  was  made,  but 
that  the  defendant  should  recover  from  the  plaintiff  its 
costs  and  disbursements  from  the  time  of  filing  such 
answer.  On  the  other  hand,  the  plaintiff  contends  that 
he  is  entitled  to  recover  full  costs  from  the  defendant, 
and  denies  the  right  of  the  defendant  to  recover  any 
costs  from  him.  The  contention  of  the  plaintiff  was  sus- 
tained by  the  circuit  court  and  judgment  rendered  in  his 
favor  and  against  the  defendant  for  all  costs  and  disburse- 
ments of  the  action,  and  from  which  judgment  this  ap- 
peal is  taken.  Section  520  of  Hiirs  Ck>de  provides :  '  *  The 
defendant  may,  at  any  time  before  trial,  serve  upon  the 
plaintiff  an  offer  to  allow  judgment  or  decree  to  be  given 
against  him  for  the  sum,  or  the  property,  or  to  the  effect 
therein  specified.  If  the  plaintiff  accept  the  offer,  he 
shall  by  himself  or  attorney  indorse  such  acceptance 
thereon,  and  file  the  same  with  the  clerk  before  trial,  and 
within  three  days  from  the  time  it  was  served  upon  him; 
and  thereupon  judgment  or  decree  shall  be  given  accord- 
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ingly,  as  in  case  of  a  confession.  If  the  offer  be  not  ac* 
cepted  and  filed  within  the  time  prescribed,  it  shall  be 
deemed  withdrawn,  and  shall  not  be  given  in  evidence 
on  the  trial;  and  if  the  plaintiff  fail  to  obtain  a  more 
favorable  judgment  or  decree,  he  shall  not  recover  of 
him  costs  and  disbursements  from  the  time  of  the  service 
of  the  offer." 

The  contention  for  the  plaintiff  embraces  two  points: 
Firsts  that  an  offer  of  compromise  cannot  be  made  in  an 
answer;  and  second,  that  if  it  can  be  made  in  an  answer  the 
offer  made  in  this  case  was  insufficient  and  defective 
because  it  did  not  tender  the  costs  necessary  for  entering 
the  judgment  proposed  to  be  conferred.  It  is  doubtless 
the  usual  practice  to  make  the  offer  by  a  separate  writ- 
ing, which,  if  the  plaintiff  accepts,  is  filed  with  the  clerk 
with  the  acceptance  endorsed  thereon.  This  indicates 
that  the  offer  is  in  the  nature  of  a  pleading,  and  is 
designed  to  make  its  existence  known  so  as  to  avoid  mis- 
understanding about  it  and  put  an  end  to  the  litigation. 
But  while  this  is  so,  it  is  not  perceived,  nor  is  any  reason 
suggested,  why  an  offer  of  judgment  made  in  the  answer 
is  insufficient  on  that  account  or  inconsistent  with  the 
purpose  of  the  statute.  In  Kaw  Valley  Fair  Association  v. 
Miller,  42  Kan.  20  (21  Pac.  Rep.  794),  the  court,  in  con- 
struing a  similar  provision  of  the  Kansas  statute  under 
which  an  offer  of  judgment  was  made  in  the  answer  filed 
by  the  defendant,  says:  "The  answer  of  the  defendant 
in  this  case  is  certainly  an  offer  in  writing  to  allow  judg- 
ment to  be  taken  against  him  for  forty  dollars.  It  is  not 
necessary  that  it  be  served  upon  the  plaintiff  when  it  is  a 
part  of  the  pleadings  in  the  action  of  which  the  plaintiff 
is  bound  to  take  notice. "  In  view  of  these  considerations, 
we  are  not  prepared  to  say  there  was  error  in  this  regard. 

The  next  objection  is  based  on  the  idea  that  the  offer 
of  judgment  made  by  the  defendant  was  insufficient  and 
defective  because  it  did  not  tender  the  costs  for  entering 
such  judgment,  although  the  plaintiff  failed  to  obtain  a 
judgment  for  a  greater  sum  than  was  so  offered  by  the 
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defendant  This  proceeds  upon  the  theory  that  the  offer 
of  judgment  must  be  for  a  sum  specified  with  costs,  and 
the  case  of  Leslie  v.  Walrath,  45  Hun,  18,  is  relied  on  to 
sustain  it.  But  the  provision  of  the  statute  under  which 
that  case  was  decided  differs  from  ours  in  the  particular 
that  it  provides  that  the  offer  to  allow  judgment  shall 
be  **for  a  sum  or  the  property,  or  to  the  effect  therein 
specified,  with  costs."  Originally  this  section  of  the 
New  York  Code  (section  385)  was  identical  with  our  own, 
and  did  not  require  that  the  offer  should  by  its  terms 
authorize  a  judgment  to  be  entered  '*with  costs."  In 
McOrath  v.  Van  Wyck,  3  Sandf.  751,  the  defendant's  offer 
was  silent  as  to  costs;  and  in  construing  the  section  as  it 
then  stood,  Sandford,  J.,  said:  ^'Section  385  is  silent 
as  to  costs,  both  in  the  offer  and  the  judgment  therein. 
The  offer  is  to  contain  a  sum  or  a  relief  for  which  judg- 
ment is  to  be  entered.  Then  section  303  applies  and 
gives  to  the  plaintiff  upon  such  judgment  the  costs  of  the 
suit  If  the  suit  were  one  for  specific  performance,  and 
the  offer  were  for  a  judgment  of  performance  simply, 
there  is  no  doubt  that  on  entering  such  judgment  the 
clerk  would  be  bound  to  insert  in  the  entry  the  allowance 
of  costs.  And  the  form  of  the  offer  must  be  the  same  in 
an  action  to  recover  money  only.  It  it  be  necessary  to 
insert  in  the  offer  the  allowance  of  costs  in  the  latter 
instance  it  must  be  in  the  former.  We  think  the  statute 
does  not  require  it  in  either  instance. "  But  subsequently 
section  385  of  the  New  York  Code  was  altered  so  that 
the  offer,  as  that  section  now  stands,  must,  by  its  terms, 
allow  the  judgment  to  be  taken  *'with  costs."  Unless  it 
is  so  made  the  offer  is  wholly  nugatory  and  may  be  treated 
as  a  nullity.  As  touching  the  change  affected  by  the 
amendment  of  the  section,  Bosworth,  J.,  said:  '*If  a 
defendant,  under  that  section  as  it  now  reads,  wishes  to 
make  an  offer  which  a  plaintiff  must  accept  at  the  peril 
of  paying  the  subsequent  costs  unless  he  recovers  a  more 
favorable  judgment  than  the  one  offered,  he  must,  by  the 
terms  of  the  offer  served,  allow  judgment  to  be  taken 


Nov.  1892.]     Hammond  v.  N.  P.  R.  R.  Co.  161 

opinion  of  the  oourt— Lord,  C.  J. 

with  costs.  It  is  of  no  consequence  what  the  nature  of 
the  action  may  be,  whether  it  be  one  in  which,  after  trial, 
costs  are  in  the  discretion  of  the  court,  or  whether  it  be 
one  in  which  a  recovery  of  fifty  dollars  would  carry  costs. 
Nor  is  it  any  consequence  that  the  judgment  offered  is 
less  than  fifty  dollars  No  matter  for  what  sum  or  to 
what  effect  the  defendant  may  offer  to  allow  judgment  to 
be  taken,  the  offer  must  expressly  state  that  it  may  be 
taken  with  costs,  or  it  will  be  a  nullity.  *' 

In  Leslie  v.  Wdlrath,  supra,  relied  upon  by  counsel,  the 
defendant  before  trial  served  an  offer  of  judgment  '*for 
the  sum  of  one  hundred  and  fifty  dollars,  with  costs  to 
date."  It  was  not  accepted,  a  trial  was  had,  and  the 
plaintiff  obtained  a  verdict  for  the  sum  of  one  hundred 
and  twelve  dollars  and  fifty  cents.  The  contention  for 
the  plaintiff  was  that  the  offer  was  ineffectual  by  reason 
of  the  limitation  imposed  by  it  in  respect  to  costs,  its 
effect  being,  if  accepted,  to  subject  the  plaintiff  to  the 
costs  of  entering  judgment  upon  the  offer,  of  execution 
and  entering  satisfaction.  The  court  sustained  this  con- 
tention, saying  that  ''the  statute  authorizing  the  offer 
provides  that  it  shall  allow  judgment  for  a  sum  or  prop- 
erty, or  to  the  effect  therein  specified,  with  costs.  The 
party  making  the  offer  frames  it  to  suit  himself.  If  it 
does  not  comply  with  the  statute  in  all  substantial  re- 
spects, it  is  a  nullity,  and  may  be  treated  as  such  by  the 
party  served  with  it'*  It  thus  appears  that  section  385 
of  the  New  York  Code,  as  it  originally  stood, — it  then 
being  like  our  own, — and  as  construed  in  McQrath  v. 
Van  Wych,  mipra^  did  not  provide  or  require  that  the  offer 
of  judgment  should  tender  costs.  It  was  a  compliance 
with  its  provisions  to  offer  judgment  for  a  specified  sum; 
and  unless  the  amount  of  the  judgment  so  offered  was 
less  than  fifty  dollars,  it  carried  costs  when  accepted.  To 
make  the  offer  carry  costs  in  every  case,  no  matter  for 
what  sum  or  to  what  effect,  the  section  was  amended 
requiring  that  the  offer  of  judgment  should,  by  its  terms, 
allow  the  judgment  to  be  taken  *'with  costs."    If  the 

XXIIL  Ob.— IL 
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party  making  the  offer  does  not  comply  with  the  statute 
in  this  respect,  it  is  wholly  nugatory,  and  may  be  treated 
as  a  nullity  by  the  party  served  with  it :  Ramsey  v.  BusseU^ 
supra,  and  Leslie  v.  Walrath,  supra.  In  view  of  these  con- 
siderations, it  is  not  necessary,  then,  in  an  action  like 
this  to  recover  money,  that  the  defendant,  when  he  offers 
to  allow  judgment  for  a  specified  sum,  shall  tender  or 
include  costs  in  such  offer.  It  is  enough  that  the  offer 
contains  a  sum  for  which  judgment  is  to  be  entered ;  and 
unless  the  sum  specified  in  such  offer  is  less  than  fifty 
dollars,  plaintiff,  when  he  accepts  it,  recovers  costs  of 
the  action  as  a  matter  of  course :  McQrath  v.  Van  Wyck^ 
supra. 

The  words  of  our  section  520  ''for  the  sum  or  prop- 
erty or  to  the  effect  therein  specified,"  relate  to  the  judg- 
ment and  not  to  the  costs.  The  offer  to  allow  judgment 
must  be  for  a  sum,  or  the  property,  or  to  the  effect  therein 
specified.  As  a  consequence,  when  the  offer  is  for  a  sum, 
and  is  accepted,  costs  follow  by  force  of  other  provisions 
of  the  Code  in  the  cases  specified.  The  costs  are  the  in- 
cident of  the  judgment,  but  not  the  judgment  itself;  they 
come  as  a  matter  of  course  after  judgment  without  an 
offer,  or  with  an  offer  when  accepted.  In  a  word,  the 
right  to  costs  does  not  become  fixed  until  the  termination 
of  the  action  or  suit  When,  therefore,  in  an  action  to 
recover  money,  the  defendant,  to  put  an  end  to  the  litiga- 
tion, offers,  under  section  520,  to  allow  judgment  to  be 
entered  for  a  sum  specified,  and  the  plaintiff  refuses  to 
accept  it,  and  fails  to  recover  judgment  for  a  sum  more 
than  was  offered  by  the  defendant,  he  is  liable  for  the 
costs  and  disbursements  from  the  time  of  the  service  of 
the  offer.  In  such  case,  the  criterion  by  which  the  ques- 
tion is  to  be  determined  is,  whether  the  plaintiff  has  ob* 
tained  "a  more  favorable  judgment"  If  he  has,  then 
he  is  entitled  to  costs  as  well  after  as  before  the  offer; 
but  if  he  has  failed  to  obtain  a  more  favorable  judgment, 
then  the  section  provides  that  "the  defendant  shall  re- 
cover of  him  costs«  and  disbursements  from  the  time  of 
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the  service  of  the  offer*';  so  that  it  can  make  no  differ- 
ence whether  the  defendant  offered  to  allow  judgment  to 
be  entered  for  a  specified  sum,  or  for  a  specified  sum  with 
costs  up  to  the  time  of  the  service  of  such  offer.  Unless 
the  plaintiff  accepts  it,  or  recovers  a  more  favorable 
judgment,  the  defendant  is  entitled  to  costs  accruing  sub- 
sequent to  such  offer.  The  recovery  of  a  judgment  for 
a  sum  less  than  or  equal  in  amount  to  that  offered,  is  not 
a  **more  favorable"  judgment.  The  offer  of  the  defend- 
ant to  allow  judgment  to  be  entered  against  itself  was 
for  the  sum  of  one  hundred  and  ninety-eight  dollars  and 
eighty-five  cents  with  costs  accrued  up  to  the  time  of 
filing  the  answer.  The  plaintiff  refused  to  accept  such 
offer  and  prosecuted  his  action  and  obtained  a  judgment 
for  the  same  sum,  which  is  not  a  more  favorable  judg- 
ment, or  a  judgment  for  a  sum  more  than  he  was  offered, 
and  consequently  the  defendant  is  entitled  to  recover  his 
costs  and  disbursements  accruing  subsequently  to  such 
offer. 

There  was  error  and  the  judgment  must  be  reversed. 


[Argaed  Oct  20,  decided  Nor.  14,  and  rehearing  denied  Dec.  6, 1892.] 

TERESA  EDD^  v.  E.  L.  COLDWELL. 

la  0.  81  Pac.  Rep.  475] 

1.  Ezxcunov — DoRXAivT  JuDOMBicT.—  Under  section  295,  HiU's  Code,  whick 

provides  that  "  wheneyer  after  the  entry  of  a  jadgment,  a  period  of  five 
yean  shall  elapse  without  an  execution  being  issued  on  such  judgment^ 
thereafter  an  execution  shall  not  issue,  except  on  motion  asking  leave, 
on  which  motion  summons  must  issue  as  in  actions  at  law,  an  execu- 
tion issued  after  five  years  without  such  motion  or  leave  is  not  absolutely 
void  but  only  voidable. 

2.  Idzm.— The  nmedy  provided  by  section  295,  Hill's  Code,  is  intended  only 

as  a  subetitute  fbr  the  writ  of  ^cirefadaa  to  revive  a  dormant  judgment; 
it  was  not  intended  to  affect  the  jurisdiction  of  the  court  or  the  validity 
of  the  judgment  in  case  an  execution  should  be  issued  without  the  pro- 
ceedings provided  by  that  section. 

Multnomah  County:  E.  D.  Shattuck,  Judg«. 
Plaintifl  appeals.    Affirmed. 
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John  H.  Mitchell,  W.  W.  Thayer,  and  Edward  B.  Watson^ 
for  Appellants. 

W.  B.  Willis,  and  Ouy  O.  Willis,  for  Respondent 

This  is  an  action  at  law  to  recover  the  possession  ol 
certain  real  property  described  in  the  complaint.  The 
pleadings  are  in  the  usual  form,  and  present  the  issue 
sought  to  be  tried  in  such  actions.  The  parties  waived 
a  trial  by  a  jury  and  consented  to  try  the  issue  before 
the  court.  After  trial  the  court  found  and  filed  its  con- 
clusions of  fact  and  law,  which  are  set  out  in  the  record. 

For  the  purposes  of  this  case  it  is  enough  to  state 
that  on  the  twenty  sixth  day  of  November,  1872,  E.  F. 
Russell  became  the  owner  of  the  tract  of  land  in  dispute 
through  mesne  conveyance  duly  executed  and  purport- 
ing to  convey  it ;  that  on  the  fifth  day  of  October,  1874, 
judgment  was  duly  rendered  and  docketed  in  the  county 
court  for  the  county  of  Multnomah  in  favor  of  Lathrop 
Coldwell  and  against  E.  F.  Russell;  that  on  the  twenty- 
eighth  day  April,  1879,  an  execution  was  issued  on  said 
judgment,  and  returned  unsatisfied  on  the  twenty-fourth 
day  of  June,  1879 ;  that  no  other  execution  was  issued  on 
said  judgment  until  the  thirty-first  day  of  July,  1884,  a 
period  of  over  five  years  and  three  months  after  the 
issuing  of  said  execution  on  the  twenty-eighth  day  of 
April,  1879;  that  on  the  thirty-first  day  of  July,  1884, 
without  any  leave  of  court,  an  alias  execution  was  issued 
on  said  judgment,  and  on  the  twentieth  day  of  Septem- 
ber, 1884,  the  tract  of  land  in  controversy  was  sold  by  the 
sheriff  under  said  alias  execution  to  James  E.  Coldwell 
for  $967.71  bid  by  him  and  by  him  paid  to  the  sheriff; 
that  on  the  sixth  day  of  October,  the  sale  was  duly  con- 
firmed by  order  of  the  county  court,  and  in  pursuance 
thereof,  on  the  twelfth  day  of  December,  1884,  the  sheriff 
executed  a  deed  to  James  E.  Coldwell ;  that  on  the  third 
day  of  February,  1885,  James  E.  Cold,vell  executed  a 
deed  of  the  same  property,  being  the  property  in  dispute, 
to  E.  L.  Coldwell,  the  defendant  herein;    that  on  the 
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thirtieth  day  of  January,  1890,  E.  F.  Russell  and  Carrie, 
his  wife,  executed  a  deed  of  the  property  in  dispute  to 
Jackson  Jordan,  and  that  on  the  fifth  day  of  August, 
1891,  Jackson  Jordan  executed  a  deed  of  the  same  prop- 
erty to  Teresa  Eddy,  the  plaintiff  herein.  Upon  this 
state  of  facts  the  court  found,  as  conclusions  of  law,  that 
the  plaintiff  was  not  entitled  to  the  possession  of  the 
property  described  in  the  complaint ;  that  the  defendant 
is  the  owner  in  fee  simple  of  said  property  and  entitled 
to  the  possession  of  the  same,  etc.,  and  thereupon  ren- 
dered a  judgment  in  favor  of  the  defendant,  from  which 
judgment  the  plaintiff  has  brought  this  appeal. 

From  these  facts  it  appears  that  an  execution  was 
issued  upon  the  judgment  before  a  period  of  five  years 
had  elapsed  after  its  entry,  but  that  a  period  of  over  five 
years  and  three  months  intervened  between  the  dates  of 
issuing  the  first  and  second  executions,  without  any  pro- 
ceeding to  obtain  leave  to  issue  the  latter,  under  which 
the  sale  of  the  property  in  dispute  was  made.  As  coun- 
sel for  the  plainiiff  assert,  the  main  question  presented 
is,  whether  this  second  execution — obtained  without 
leave — is  valid,  and  the  sheriffs  sale  and  deed  under  it 
effectual  to  pass  the  title  to  the  land  in  controversy. 
Their  contention  is,  that  an  execution  issued  without 
reviving  the  judgment,  as  provided  by  section  295,  HilFs 
CJode,  where  more  than  five  years  have  elapsed  since  the 
issuance  of  the  last  execution,  is  void,  and  consequently 
insufiicient  to  support  the  sale  of  land  made  thereunder. 
This  contention  is  based  on  the  assumption  that  the 
proceeding  by  motion  to  obtain  leave  to  issue  execu- 
tion under  section  295,  supra,  is,  in  substance  and  effect, 
essentially  a  different  remedy  than  was  afforded  by  the 
writ  of  scire  facias  at  common  law;  tliat  it  is  a  separate 
proceeding,  distinctly  judicial,  requiring  notice  to  the 
judgment  debtor,  pleadings,  trial,  and  judgment;  and  that 
the  proceeding  being  such,  the  requirements  of  the  section 
to  obtain  leave  to  issue  an  execution,  and  to  give  notice 
to  the  judgment  debtor,  is  mandatory  and  not  merely 
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directory,  rendering  an  execution  issued  without  such 
leave  and  notice  a  nullity,  and  the  sale  thereunder  void. 

Lord,  C.  J.  (after  stating  the  facts). — At  common  law 
no  execution  could  be  issued  upon  a  judgment  after  the 
expiration  of  a  year  and  a  day,  unless  an  execution  had 
been  taken  out  and  returned  during  that  time.  When 
this  had  not  been  done  within  that  period,  the  judgment 
became  inoperative  or,  as  it  is  usually  called,  dormant, 
and  so  continued  until  it  was  revived  by  a  writ  of  scire 
facias.  This  is  a  writ  founded  upon  the  judgment,  the 
object  of  which  is  to  obtain  authority  to  have  an  execu- 
tion issued  thereon ;  and  ordering  the  defendant  to  show 
cause,  if  any  there  be,  why  such  execution  should  not 
issue.  The  writ  presents  the  plaintiff's  whole  case,  and 
constitutes  the  declaration  to  which  the  defendant  must 
plead.  It  serves  the  double  purpose  of  a  writ  and  decla- 
ration, and  as  its  object  is  to  revive  a  dormant  judgment, 
and  not  create  one  anew,  it  is  not  an  original  process  but 
a  judicial  writ  While  scire  facias  is  not  an  original  pro- 
cess by  which  an  action  is  commenced,  it  is  considered  to 
be  so  far  original  that  the  defendant  may  plead  to  it : 
Winder  v.  Caldwell,  14  How.  434.  Lord  Coke  said  that  a 
scire  facias  is  to  be  *' accounted  in  law  in  the  nature  of  an 
action,"  because  the  defendant  could  plead  to  it,  and  so 
the  books  have  often  said  since ;  but  the  facts  it  recites 
assert  no  cause  of  action  beyond  or  back  of  the  judgment 
upon  which  it  is  based :  Co.  Lit  2906 ;  Fenner  v.  Evans, 
1  Term,  268 ;  Bilbo  v.  Allen,  4  Heisk,  81,  A  scire  facias 
cannot  therefore  be  regarded  as  a  new  or  an  original 
action,  when  the  plaintiff  is  not  required  to  file  any  new 
declaration  or  rule  the  defendant  to  plead,  and  when  no 
new  judgment  is  rendered  on  it,  but  it  is  merely  a  contin- 
uation of  the  old  one.  Referring  to  the  fact  that  scire 
facias  is  sometimes  spoken  of  as  a  new  action,  Mr. 
Freeman  has  well  observed  that  "the  object  sought  and 
the  result  accomplished  by  a  scire  facias  to  revive  a  judg- 
ment, both  show  that  it  is  not  a  new  action,  but  merely  a 
continuation  of  the  old  one ;  no  cause  of  action  beyond 
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the  old  judgment  can  be  asserted ;  no  ground  of  defense 
anterior  to  the  old  judgment  can  be  brought  forward ;  no 
relief  beyond  that  embraced  in  the  old  judgment  can  be 
obtained;  and  finally,  the  judgment  entered  upon  the 
scire  facUis  is  simply  "that  the  plaintiff  have  execution 
for  the  judgment  in  the  said  scire  facias  and  costs/'  and 
whatever  destroys  the  effect  of  the  original  judgment 
also  destroys  the  effect  of  its  revival  by  scire  facias**: 
2  Freeman,  g  442.  Hence  the  only  defenses  to  a  scire, 
facias  were  either  nul  tiel  record,  or  payment,  or  accord 
and  satisfaction,  or  some  other  matter  which  showed  that 
the  judgment  had  been  discharged.  It  may  also  be  noted 
that  by  the  form  of  the  writ  the  intent  is  to  give  notice  to 
the  defendant  to  show  cause,  if  any  there  be,  why  execu- 
tion shall  not  issue;  yet  in  practice  the  cases  show  that 
the  issuance  of  execution  or  revival  of  the  judgment 
without  such  notice,  is  not  fatal  to  its  validity.  Where 
the  judgment  is  revived  by  scire  facias  without  any  actual 
notice,  the  defendant  may  afterwards  present  his  defense 
by  audita  querela,  or  upon  motion  to  be  relieved,  if  the 
revivor  of  the  judgment  was  improper :  Freem.  Ex.  §  89. 
But  this  goes  to  show  that  a  judgment  revived  by  scire 
facias  in  such  case,  although  without  actual  notice,  is  not 
void  but  voidable.  The  consequences  are  the  same  as 
the  issuance  of  an  execution  after  a  year  and  a  day  with- 
out a  scire  facias — the  writ  is  voidable  but  not  void.  The 
defendant  may  take  proceedings  to  have  it  set  aside,  but 
if  he  neglected  to  do  so,  others  cannot  do  it  for  him,  nor 
can  he  attack  it  collaterally,  and  a  levy  and  sale  under  it 
are  sufficient  to  transfer  title :  Freem.  Ex.  §  29. 

Turning  now  to  section  295,  we  are  to  inquire  whether 
its  provisions  were  intended  as  a  substitute  for  the  writ 
of  scire  facias  to  revive  a  dormant  judgment  only  aiming 
to  accomplish  the  result  sought  by  it;  or  to  provide  an 
essentially  different  remedy,  which,  in  substance  and 
effect,  is  a  new  action,  and  the  result  to  be  obtained  by 
it,  a  new  judgment,  and  which  is  to  be  pursued  exclu- 
sively, rendering  any  execution  issued  five  years  after 
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its  entry  without  any  proceeding  to  obtain  leave  uxx>n 
notice  duly  given  to  the  party  to  be  affected  by  it,  fatal 
to  its  validity,  and  all  proceedings  under  it  void  and  in- 
effectual to  pass  title.  Section  295  provides:  ''When- 
ever, after  the  entry  of  a  judgment,  a  period  of  five 
years  shall  elapse  without  an  execution  being  issued  on 
such  judgment,  thereafter  an  execution  shall  not  issue 
except  as  in  this  section  provided."  Then  follow  six 
subdivisions  of  said  section,  prescribing  and  regulating 
the  mode  of  procedure  to  obtain  leave  of  the  court  to 
issue  execution.  Subdivision  1  provides  that  the  party 
in  whose  favor  judgment  is  given  shall  file  a  motion  with 
the  clerk  where  the  judgment  is  entered  for  leave  to 
issue  an  execution,  and  that  the  motion  shall  state  the 
names  of  the  parties  to  the  judgment,  the  date  of  its 
entry,  and  the  amount  claimed  to  be  due  thereon,  and 
that  the  motion  shall  be  subscribed  and  verified  as  a  com- 
plaint Subdivision  2  provides  that  at  any  time  after 
filing  such  motion,  the  party  may  cause  a  summons  to 
be  served  on  the  judgment  debtor  in  like  manner  and 
with  like  effect  as  in  an  action  at  law;  and  that  in  case 
such  judgment  debtor  be  dead,  the  summons  may  be 
served  upon  his  representatives  by  publication,  as  in 
case  of  a  non-resident,  or  by  actual  service  of  the  sum- 
mons. Subdivision  8  provides  that  the  summons  shall 
be  substantially  the  same  as  in  an  action  at  law;  but 
instead  of  the  notice  therein  required,  it  shall  state  the 
amount  claimed,  or  the  property  sought  to  be  recov 
ered,  in  the  manner  prescribed  by  subdivision  1  of  the 
section.  Subdivision  4  provides  that  ''the  judgment 
debtor,  or  in  case  of  his  death,  his  representative,  may 
file  an  answer  to  such  motion  within  the  time  allowed  to 
answer  a  CDmplaint  in  an  action  at  law,  alleging  any 
defense  to  such  motion  which  may  exist  If  no  answer 
be  filed  within  the  time  prescribed,  the  motion  shall  be 
allowed  of  course.  The  moving  party  may  demur  or 
reply  to  the  answer.  The  party  opposed  to  the  motion 
may  demur  to  the  same  or  to  the  reply.     The  pleadings 
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shall  be  subscribed  and  verified,  and  the  proceedings  con- 
ducted as  in  actions  at  law. "  Subdivision  5  provides  what 
the  word  ** representative"  shall  be  deemed  to  include. 
Subdivision  6  provides  that  **the  order  shall  specify  the 
amount  for  which  execution  is  to  issue,  or  the  particular 
property  the  possession  of  which  is  to  be  delivered;  it 
shall  be  entered  in  the  journal  and  docketed  as  a  judg- 
ment,  and  the  roll  thereafter  prepared  and  filed  as  a  final 
record  of  the  proceedings,  as  the  case  may  be,  in  the 
same  manner  as  a  judgment" 

It  will  be  observed  that  the  mode  of  procedure  by 
motion  to  revive  a  dormant  judgment  is  adopted,  so  far 
as  applicable,  as  in  actions  at  law.  It  prescribes  the 
mode  to  be  pursued  to  obtain  leave  of  the  court  to  issue 
execution  and  secure  the  fruit  of  the  dormant  judgment, 
and  if  the  result  sought  to  be  accomplished  by  the  motion 
is  the  same  as  was  obtained  by  scire  facias,  the  mode  does 
not  affect  the  substance,  and  the  motion  was  intended  as 
a  substitute  for  it.  A  glance  at  the  subdivisions  already 
set  out  will  be  sufficient  to  show  that  the  motion,  like  the 
writ  of  scire  facias,  is  a  proceeding  designed  to  make  the 
parties  interested  show  cause,  if  any  there  be,  why  an 
execution  shall  not  issue,  or  the  dormant  judgment  shall 
not  be  revived.  There  is  no  substantial  difference  between 
them,  and  the  fact  that  this  result  can  be  as  readily  ob- 
tained by  a  motion  and  order  as  by  a  writ  of  scire  facias 
fixes  their  identity,  and  indicates  that  the  former  was 
intended  as  a  substitute  for  the  latter.  As  Mr.  Freeman 
says:  "Practically,  a  writ  of  scire  facias  is  nothing  be- 
yond a  notice  to  the  parties  in  interest  that  the  applicant 
will,  at  a  stated  time,  apply  for  a  writ  of  execution,  which 
notice  is  accompanied  by  a  statement  of  the  grounds  upon 
which  the  application  will  be  based."  But  he  adds:  ''A 
notice  prepared  and  signed  by  the  plaintiff  or  his  attor- 
ney, and  served  by  a  copy  on  the  defendants  in  the  suit, 
if  living,  or  on  their  representatives,  if  dead,  would 
accomplish  every  useful  purpose  accomplished  by  the 
writ;  while  the  order  of  the  court,  made  after  hearing  the 
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motion  specified  in  the  notice,  would  afford  relief  as  ade- 
quate as  could  be  granted  by  a  judgment  on  scire  facias": 
Freem.  Ex.  §  95.  The  whole  purpose  in  either  case  is  to 
recover  the  amount  or  the  property  established  by  the 
old  judgment,  and  not  to  recover  a  judgment  based  on  a 
new  cause  of  action.  Neither  in  one  nor  the  other  could 
any  ground  of  defense  or  relief  be  obtained  beyond  that 
embraced  in  the  old  judgment;  nor  could  any  other  de- 
fense be  set  up  than  nul  tiel  record^  payment  or  matters 
going  to  show  that  the  judgment  was  discharged.  So 
that  for  all  practical  purposes  the  object  of  both  were 
the  same,  and  the  motion  and  order  only  takes  the  place 
and  serves  the  purpose  sought  to  be  accomplished  by 
scire  facias.  In  Strong  v.  Bamhart,  6  Or.  102,  in  referring 
to  the  proceeding  under  the  statute  by  motion,  Boise,  J., 
said :  ' '  This  is  a  proceeding  in  the  nature  of  a  scire  facias^ 
which  is  a  judicial  writ  to  obtain  execution  on  a  judg- 
ment, and  the  same  defenses  only  can  be  pleaded  in  this 
proceeding  that  were  pleaded  to  a  scire  facias" \  thus 
recognizing  that  the  proceeding  by  motion  was  the  same 
in  nature,  allowing  no  different  defenses,  and  designed  to 
perform  the  same  office  and  obtain  the  same  result  Nor 
is  there  anything  in  Farsel  v  D^aH,  16  Or.  299  (18  Pac. 
Rep.  401),  to  the  contrary.  It  is  true  than  Strahan,  J., 
spoke  of  the  proceeding  by  motion  under  the  statute  as 
a  ''cause  of  action,"  but  by  that  was  only  meant  that  a 
party  in  whose  favor  a  judgment  had  been  given  had  the 
right  to  institute  proceedings  by  motion  to  obtain  an 
order  to  issue  execution  upon  a  dormant  judgment. 

It  is  insisted,  however,  that  section  295  prohibits  the 
issuing  of  an  execution  in  any  other  mode,  or  upon  any 
other  conditions  than  those  prescribed;  that  negative 
words  are  employed  which  render  the  section  mandatory, 
liie  section  provides:  ♦  *  *  «<An  execution  shill 
not  issue  except  as  in  this  section  provided.  1.  The  party 
in  whose  favor  a  judgment  is  given  shall  file  a  motion  wiUi 
the  clerk  of  the  court  where  the  judgment  is  entered  for 
leave  to  file  an  execution.    •    •    *     2.  At  any  time  after 
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filing  such  motion  the  party  may  cause  a  summons  to  be 
served  on  the  judgment  debtor  in  like  manner  and  with 
like  effect  as  in  actions  at  law."  Prior  to  the  enactment 
of  the  present  statute,  our  statute  upon  this  subject  was 
like  the  New  York  statute,  from  which  it  was  taken,  and 
provided  that  "an  execution  can  be  issued  only  by  leave 
of  the  court  upon  motion,  with  personal  notice  to  the 
adverse  party."  In  all  substantial  particulars  these  pro- 
visions of  the  statutes  are  the  same,  and  intended  to 
afford  the  same  relief.  The  present  statute  points  out 
where  the  motion  shall  be  filed,  what  it  shall  contain,  and 
the  summons  to  be  served.  The  prior  statute  points  out 
that  it  shall  be  upon  motion,  which  necessarily  would 
contain  in  substance  what  our  present  statute  directs, 
and  which  was  formerly  recited  in  the  writ  of  scire  facias, 
and  with  personal  notice  to  the  adverse  party,  which  is 
in  effect  nothing  more  than  is  accomplished  by  the  ser- 
vice of  the  summons.  All  that  can  be  said  is,  that  the 
proceeding  under  the  present  statute  is  better  and  more 
definite,  but  the  purpose  is  identical,  and  no  new  or 
different  remedy  is  substituted.  The  intention  is  to  pro- 
vide the  same  protection  to  the  judgment  debtor  as  was 
provided  at  common  law  by  scire  fcunas,  or  as  was 
provided  by  the  former  statute.  In  view  of  the  con- 
siderations suggested,  and  the  purpose  to  be  served  by 
proceedings  to  obtain  authority  to  issue  execution  upon 
a  dormant  judgment,  there  is  no  substantial  difference 
between  the  words  of  the  present  statute,  *' shall  not 
issue  except,"  and  the  former  statute,  **can  be  issued 
only."  What  is  the  difference  between  saying  that  an 
execution  can  be  issued  only  by  leave  of  the  court  on 
motion,  and  an  execution  shall  not  issue  except  the  party 
file  a  motion,  etc.  ?  The  inference  is  just  as  strong  in  one 
case  as  in  the  other,  that  the  execution  cannot  issue 
"except."  or  only  on  the  conditions  prescribed.  One  is 
as  mandatory  as  the  other.  The  bare  words  in.  either 
case,  considered  apart  from  the  nature  of  the  proceeding 
and  the  puri>ose  it  is  designed  to  serve,  might  well  be 
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construed  as  mandatory,  rendering  proceedings  in  disre- 
gard of  the  statute  a  nullity. 

Looking  at  the  previous  state  of  the  law,  it  is  plain 
that  under  either  the  former  or  present  statute,  the  inten 
tion  was  to  prescribe  a  mode  of  proceeding  which  was  to 
be  pursued  in  such  case,  but  not  to  affect  the  jurisdiction 
in  case  there  was  an  omission  to  follow  the  mode  of  pro- 
cedure as  prescribed.  At  common  law,  if  an  execution 
was  not  taken  within  a  year  and  a  day,  it  could  not  be 
regularly  issued  thereafter  without  reviving  the  judg- 
ment by  scire  facias;  yet  it  was  invariably  held  that  an 
execution  taken  out  after  that  time,  and  without  scire 
facias  or  judgment  of  revivor,  was  not  void  but  only 
irregular.  The  defendant  mighn  interpose  and  set  it 
aside  upon  motion,  but  if  he  neglected  to  do  so,  it  was 
considered  an  implied  admission  that  the  judgment  was 
still  in  full  force.  The  application  of  this  principle 
finds  its  illustration  in  Mariner  v.  Coon,  16  Wis.  *468, 
where  the  question  presented  was,  whether  an  execution 
issued  upon  a  dormant  judgment  without  leave  of  court 
is  void  or  only  voidable ;  but  where  it  was  insisted,  as 
here,  that  the  statute,  in  providing  that  **an  execution 
can  be  issued  only  by  leave  of  the  court,  upon  motion," 
rendered  void  any  execution  not  issued  except  in  the 
mode  prescribed,  the  court  says:  ''But  the  Code  (sec- 
tions 192  and  193  of  the  original  act,  now  sections  1  and 
2  of  chapter  134,  revised  statutes)  prescribes  a  different 
practice,  and  it  is  upon  this  that  the  counsel  for  the 
defendant  chiefly  relies.  When  the  execution  in  con- 
troversy was  issued,  the  period  was  fixed  at  two  years 
from  the  entry  of  judgment.  It  is  now  enlarged  to  five. 
After  that  period  has  elapsed,  it  is  provided  that  'aii 
execution  can  be  issued  only  by  leave  of  the  court  upon 
motion,'  etc.  This  language  is  said  to  take  away  all 
power,  except  it  be  acquired  in  the  manner  prescribed, 
and  to  render  every  process  issued  in  contravention  of  it 
void  for  want  of  jurisdiction.  Were  we  to  suppose  the 
legislature  to  be  speaking  with  reference  to  the  question 
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of  power,  then  there  is  nothing  in  their  language  incon- 
sistent with  the  position  of  counsel,  and  we  might  adopt 
his  views.  Upon  looking  to  the  previous  state  of  the 
law  and  to  other  provisions  of  the  act,  we  see  very  clearly 
that  it  was  a  matter  of  practice  with  which  the  legisla- 
ture was  dealing ;  a  question  as  to  the  form  of  proceed- 
ing which  should  thenceforth  be  pursued,  and  not  one 
which  necessarily  affected 'the  jurisdiction  in  case  the 
new  practice  was  not  complied  with.  By  section  33  of 
the  original  act,  the  writ  of  scire  facias  is  virtually  abol- 
ished. The  remedies  hereafter  obtainable  in  that  form 
may  be  obtained  by  civil  action  under  the  provisions  of 
the  Code.  But  by  the  particular  provision  of  section  2, 
chapter  134,  above  referred  to,  the  remedy  by  motion  to 
revive  a  judgment  which  has  become  dormant  by  the 
lapse  of  time  is  substituted.  Hence  the  peculiar  signifi- 
cance of  the  word  'only,'  upon  which  the  counsel  insists 
so  strongly  to  show  a  want  of  jurisdiction.  The  execu- 
tion shall  be  issued  only  upon  a  motion,  otherwise  the 
plaintiff  might  resort  to  the  remedy  by  civil  action.  It 
appears,  therefore,  that  the  consequences  of  a  departure 
from  the  practice  prescribed  by  statute  are  the  same  as 
they  were  at  common  law." 

This  view  is  supported  in  Bank  of  Oenesee  v.  Spencer, 
18  N.  Y.  154,  where  the  language  of  the  statute  was  that 
*'an  execution  can  be  issued  only  by  leave  of  the  court, 
upon  motion  with  personal  notice,"  etc.,  the  court  saying: 
••There  was  always  a  time  after  which  the  party  who  had 
recovered  judgment  was  not  at  liberty  to  sue  out  execu- 
tion without  an  application  to  the  court.  Formerly  the 
time  was  a  year  and  a  day;  and  the  form  of  obtaining  an 
award  of  execution  when  one  had  not  been  issued  in  time, 
was  by  scire  facias  quare  executionem  non.  Afterwards  it 
was  extended  by  the  Revised  Statutes  to  two  years.  By 
the  Code  it  was  further  extended,  as  we  have  seen,  to  five 
years,  and  the  mode  of  obtaining  leave  was  an  application 
to  the  court  on  motion.  Under  the  former  practice,  it  was 
well  settled  that  the  execution,  if  issued  too  late,  was  not 
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void:  Woodcock  v.  Bennett^  1  Cow.  711  (13  Am.  Dec.  568). 
It  was  liable  to  be  set  aside  on' motion;  but  such  motion, 
like  all  others,  must  be  made  promptly;  and  if  it  ap- 
peared that  the  defendant  had  consented  to  the  execution 
being  issued,  or  if  there  were  any  circumstances  which 
in  fairness  and  equity  precluded  him  from  availing  him- 
self of  the  irregularity,  the  motion  would  not  prevail: 
Morris  v.  Jones,  2  Bam.  &  Cress.  232.  There  is  no  reason 
why  the  same  practice  should  not  prevail  under  the  Code." 
See  also  Winebrener  v.  Johnson,  7  Abb.  Pr.  N.  S.  205; 
Union  Bank  v.  Sargeant,  53  Barb.  422.  The  same  princi- 
ples of  construction  were  applied  in  Latorence  v.  Gram- 
bling,  13  S.  C.  120,  upon  the  provision  of  the  statute  of 
South  Carolina  providing  that  "an  execution  can  be  issued 
only  by  leave  of  the  court  upon  motion,"  etc.,  the  court 
saying:  '*It  is  very  clear  that  the  provisions  introduced 
by  the  Code  and  the  act  of  1873  as  a  substitute  for  the 
writ  of  scire  facias  as  theretofore  used,  should  be  con- 
strued as  giving  to  the  remedy  provided  as  such  substitute 
the  same  force  and  effect,  when  not  otherwise  provided, 
as  the  proceedings  by  scire  facias.  There  is  nothing  in 
the  provisions  of  the  Code,  as  it  originally  stood,  or  as  it 
now  stands  under  the  amendment  of  1873,  that  fixes  the 
consequences  that  should  result  from  the  failure  of  a 
party  to  obtain  leave  of  the  court,  where  such  leave  is 
necessary.  We  must  recur  to  the  former  practice  to 
ascertain  whether  the  failure  to  bring  a  scire  facias  where 
necessary,  rendered  the  execution  issued  without  such 
proceeding  absolutely  void,  or  merely  voidable  on  the 
ground  of  irregularity.  This  proposition  was  decided 
in  Ingram  v.  Belk,  2  Strob.  208  (47  Am.  Dea  591),  where 
it  is  said  that  in  such  cases  the  execution  is  merely  void- 
able, and  not  void." 

While  it  is  true  there  are  some  courts  which  have  de- 
clared executions  issued  without  an  order  of  the  court 
void,  Mr.  Freeman  expresses  the  opinion  that  *<  these 
decisions  are  in  the  main  based  on  a  misconception  of 
the  rules  generally  applied  at  common  law  to  executions 
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issued  on  dormant  judgments  in  the  absence  of  tbeir 
revivor  by  scire  faciaa"' :  Freem.  Ex.  §§  27,  29.  And  while 
it  is  also  true  that  by  section  354  of  the  Code  the  writ  of 
scire  facias,  the  writ  of  gito  warranto,  etc.,  are  abolished, 
yet  tikie  section  provides  that  the  remedies  heretofore  ob- 
tainable under  those  forms  may  still  be  obtained  by  an 
action  at  law  in  the  mode  prescribed  by  the  statute.  It 
is  only  the  form  that  is  abrogated,  the  jurisdiction  and 
power  of  the  courts  are  not  touched,  nor  the  right  to  seek 
and  reach  through  them  all  the  remedy  that  the  writ  of 
scire  facias  once  afforded:  Wilson  v.  Shively,  10  Or.  273; 
State  V.  Douglas  County  Bead  Co.  id.  199;  People  v.  Hall,  80 
N.  Y.  119.  There  is  nothing  in  the  statute  indicatiDg 
that  the  failure  of  a  party  to  obtain  leave  of  the  court 
renders  the  execution  void.  No  such  consequences  are 
directly  or  indirectly  declared.  On  the  contrary,  the 
courts  hold,  with  rare  exceptions,  in  construing  similar 
statutes,  that  no  such  consequences  were  intended  or  do 
result;  that  the  intention  of  the  legislature  was  not  to 
take  away  all  power  from  the  execution  unless  it  had 
been  acquired  by  pursuing  the  mode  prescribed;  that  it 
was  not  dealing  with  the  question  of  power,  but  provid- 
ing a  new  mode  of  procedure  thenceforth  to  be  pursued 
as  a  substitute  for  the  former  practice.  These  consider- 
ations, in  view  of  the  previous  condition  of  the  law,  indi- 
cate that  the  intention  was  to  provide  a  form  of  proceeding 
to  accomplish  the  same  result  as  was  obtained  by  scire 
facias,  without  affecting  the  jurisdiction  in  case  an  exe- 
cution was  issued  without  such  proceeding.  This  view 
renders  it  unnecessary  to  consider  any  of  the  other  prop- 
ositions discussed  by  either  counsel. 

It  results  that  the  judgment  must  be  affirmed. 
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statement  of  the  case. 
[Ai:gaed  October  11, 1892;  decided  November  14, 1892.]  ^ 

JAMES  STEEL,  Admr.  v.  CITY  OF  PORTLAND. 

[&  a  81  Pae.  Bep.  479.] 

DaDicATioN  OF  Pabx  or  Plat.— Where  the  owner  of  a  tract  of  land  la3rs  it 
ont  in  lots  and  streets,  and  in  the  plan  or  map  thereof  filed  in  the  public 
records  designates  a  certain  portion  as  "  Park/'  and  afterwards  conveys 
lots  and  blocks  by  reference  to  snch  plan,  it  operates  as  a  dedication  of 
the  land  for  a  public  park.  The  sale  and  conveyance  of  lots  according  to 
such  plat  implies  a  covenant  that  the  streets  and  other  public  places  des- 
ignated shall  never  be  appropriated  by  the  owner  or  his  successor  in 
interest  to  any  use  inconsistent  with  that  represented  on  the  original 
map.  Cartar  v.  Cfity  qf  Portland,  4  Or.  339 ;  Meier  v.  Cable  Ry.  Co.  16  Or. 
600  ( 19  Pac.  Rep.  610;  8.  C.  1  L.  R.  A.  856) ;  Hogue  v.  OUy  of  Albino,  20 
Or.  182  ( 25  Pac.  Rep.  386 ),  approved  and  followed. 

Multnomah  County:  Loyal  B.  Stearns,  Judge. 
Plaintiff  appeals.     Affirmed. 

The  plaintiff,  as  administrator,  with  the  will  annexed, 
of  the  estate  of  Ben  HoUaday,  deceased,  brings  this  suit 
against  the  city  of  Portland,  George  W.  Weidler,  Linda 
HoUaday,  Ben  Campbell  HoUaday,  minor  heirs  of  the 
said  Ben  HoUaday,  and  C.  B.  Bellinger,  their  guardian, 
for  the  purpose  of  obtaining  a  decree  declaring  the  fee 
simple  title  to  blocks  numbered  132,  133,  140,  and  141, 
known  as  the  HoUaday  Park,  in  said  city,  to  be  held  in 
trust  by  defendant  Weidler  for  the  benefit  of  the  estate 
of  said  Ben  HoUaday,  deceased,  compelling  said  Weidler 
to  deed  said  real  property  to  the  plaintiff,  as  such  admin- 
istrator, in  order  that  the  same  may  be  utilized  for  the 
purposes  of  administration,  and  adjudging  that  said 
realty  was  never  dedicated  to  said  city  as  a  park  or 
otherwise,  and  restraining  said  city  from  asserting  any 
claim  of  interest,  right,  or  title  therein  or  thereto. 

This  property  was  originally  purchased  by  Ben  HoUa- 
day from  Jacob  Wheeler  and  wife,  and  the  title  thereto 
taken  in  the  name  of  Greorge  W.  Weidler,  as  trustee. 
Mr.  Weidler,  after  the  deed  had  been  made  to  him,  laid 
out  HoUaday's  addition  to  East  Portland,  and  filed  and 
recorded  two  plats  thereof,  the  first  on  the  seventeenth 
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day  of  ^December,  1870,  and  the  second  on  the  first  day 
of  February,  1871.  Said  first  plat  "was  recorded  in 
book  M,  page  302,  of  the  record  of  deeds  of  Multnomah 
CJounty,  and  said  second  plat  was  recorded  in  book  M, 
page  634,  of  the  records  of  deeds  of  said  county.  On 
both  said  plats  the  land  in  controversy  is  represented  in 
a  square  form  by  continuous  lines  running  around  it  and 
the  word  *'Park"  written  in  the  blank  space,  and  no 
streets  extend  through  it  The  case  was  referred  to 
Raleigh  Stott,  Esq.,  who  found  that  the  action  of  Weidler 
as  trustee  was  with  Holladay*s  knowledge  and  consent, 
and  that  HoUaday  intended  the  land  to  be  used  as  a  public 
park.  His  report  was  confirmed  by  the  circuit  court  and 
plaintiff  appeals. 

Albert  H.  Tanner,  for  Appellant 

There  is  nothing  to  show  that  George  W.  Weidler,  the 
trustee  of  Ben  HoUaday,  had  any  authority  in  writing  or 
otherwise  to  dedicate  this  land  to  the  public.  Mr.  Weidler 
testifies  that  he  did  all  that  he  did  in  the  matter  by  the 
direction  of  Ben  HoUaday.  Still  he  does  not  say  that 
Ben  HoUaday  ordered  him  to  have  the  plat  show  this 
land  as  a  park,  or  that  he  gave  him  any  directions  in 
reference  thereto.  **No  one,"  says  Washburn  on  Ease- 
ments, page  226,  ''but  the  owner  of  land,  or  some  one 
duly  authorized  by  him,  can  dedicate  it  by  act  or  other- 
wise. And  if  done  by  a  stranger,  who  afterwards  acquires 
a  title  to  the  land,  he  is  not  estopped  to  deny  the  dedica- 
tion." See  also  Angell  on  Highways,  137;  Lee  v.  Lake,  14 
Mich.  12;  Kyle  v.  Town  of  Logan,  87  lU.  64;  WUliama  v. 
Oincinnati,  1  Ohio  St  478;  Gosselin  v.  Chicago,  103  111.  623; 
Perry  on  Trusts,  §§  520,  521. 

It  is  true  that  Weidler  held  the  naked  legal  title  to  the 
property,  but  before  Ben  HoUaday  or  his  estate  can  be 
bound  by  Weidler's  acts  concerning  this  land  the  defend- 
ant must  show  by  competent  evidence  that  his  acts  were 
aathorized,  or  that  the  grantee  was  a  bona  ftde  purchaser 

XXIILOiL— 12. 
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for  value  and  without  notice  of  Ben  HoUaday's  equitable 
ownership:    Perry  on  Trusts,  §  334. 

It  is  not  good  as  a  statutory  dedication,  for  the  farther 
reason  that  our  statute  requires  that  the  donation  or  grant 
must  be  marked  or  noted  as  such  on  the  plat  and  duly 
acknowledged:    Hill's  Code,  §  4780. 

There  must  be  words  on  the  plat  accompanying  it, 
indicating  a  dedication,  or  what  is  equivalent  thereto: 
Gardiner  v.  Tesdale,  2  Wis.  153;  Emmons  v.  Milwaukee,  32 
Wis.  434-443;  David  v.  City  of  New  Orleans,  16  La.  Ann.  404. 

The  testimony  shows  that  Ben  Holladay  was  the  real 
owner  and  proprietor  of  this  land;  that  he  caused  it  to  be 
conveyed  to  Weidler  as  a  matter  of  convenience  in  mak- 
ing deeds,  as  HoUaday's  wife  was  then  in  Europe.  The 
nature  of  the  trust  was  to  hold  the  land  conveyed,  but 
subject  to  Ben  HoUaday's  orders  and  directions.  It  was 
clearly  not  within  the  scope  of  such  a  trust  for  the  trus- 
tee to  dedicate  any  part  of  the  trust  property  to  the  public 
for  a  park.  He  was  a  mere  agent  without  authority  to 
deal  with  the  land  he  held  in  trust,  and  we  submit  that 
his  authority  to  make  a  statutory  dedication  must  have 
been  in  writing  under  the  seventh  subdivision  of  section 
785,  Hiirs  Code,  requiring  the  authority  of  an  agent  to 
make  an  agreement  for  his  principal  concerning  real 
property  to  be  in  writing:  Bock  Island  S  Co.  R.  R.  v. 
Shurick,  65  111.  223;  Allerson  v.  Ashby,  106  111.  50;  Perry 
on  Trusts,  §  778. 

The  writing  accompanying  the  first  plat  does  not  help 
it  out  in  the  least,  for  that  simply  says  the  plat  is  a  cor- 
rect diagram,  map  or  plat  showing  the  blocks  and  lots 
therein  and  giving  the  dimensions  of  the  streets,  without 
acknowledging  it  as  being  correct  in  any  other  particular 
and  without  referring  to  the  park  at  alL  The  writing  ac- 
companying the  second  plat  is  even  more  defective  in  this 
particular,  acknowledging  simply  that  the  map  is  a  correct 
diagram  or  plat  showing  the  blocks  and  lots  without  any 
reference  even  to  the  streets.  There  is  nothing  in  the 
writing  accompanying  either  plat  to  indicate  that  the 
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park  blocks  were  granted  or  donated  to  the  public,  or 
intended  so  to  be.  Merely  marking  **Park"  on  the  plat 
would  not  be  such  a  marking  or  noting  that  they  were 
donated  or  granted  the  public  for  a  public  park  as  is 
required  by  the  statute:  Perrin  v.  Railroad  C#.  36  N.  Y. 
120;  Oily  of  Pella  v.  Scholte,  23  Iowa,  283;  Mc  Williams  v. 
Morgan,  61  IlL  89;  Dexter  v.  Tree,  117  111.  532;  Emmons  et  al. 
V.  Milwaukee,  32  Wis.  424;  Logansport  v.  Dai^h,  8  Ind.  378; 
Lexindias  v.  Municipality,  16  La.  509;  and  see  generally 
David  V.  City  of  New  Orleans,  16  La.  Ann.  404;  Niagara 
Bridge  Co.  v.  Buchanan,  66  N.  Y.  261;  People  v.  Peed,  81  Cal. 
70;  Eogue  v.  Albina,  20  Or.  182.  We  therefore  submit 
with  entire  confidence  that  the  city  has  failed  to  make 
out  a  statutory  dedication. 

Was  there  a  common  law  dedication?  To  constitute 
such  a  dedication  the  proof  must  be  clear  and  unquivocal 
that  the  owner  intended  to  dedicate.  There  is  no  act 
shown  to  have  been  done  by  Ben  Holladay  that  would  in- 
dicate any  intention  on  his  part  to  dedicate  the  land  to  the 
public.  The  only  act  of  any  kind  that  could  be  construed 
as  indicating  such  intention  is  the  placing  of  the  word 
**Park"  on  the  plat,  done  apparently  without  his  knowl- 
edge or  authority.  That,  as  we  have  already  shown,  is 
not  sufficient,  because  he  may  have  intended  to  designate 
it,  and  no  doubt  did  mtend  it  for  a  private  park  or  resi- 
dence, and  not  for  a  public  park.  What  other  acts  are 
shown  in  the  evidence  either  by  Ben  Holladay  or  George 
W.  Weidler  to  show  any  intention  on  the  part  of  Ben 
Holladay  to  dedicate  this  land  to  the  public  ?  The  court 
will  search  in  vain.  There  are  none.  Now,  if  we  admit 
that  the  city  has  shown  enough  to  raise  a  presumption 
of  a  dedication,  which  we  deny,  is  it  not  conclusively 
rebutted  by  the  testimony  for  plaintiff  showing  the  acts 
and  declarations  of  Ben  Holladay  negativing  the  idea  of 
a  dedication  ?  "Any  act  or  course  of  action  adopted  by 
the  owner  with  the  evident  purpose  of  rebutting  the  in- 
tent to  dedicate  will  be,  when  established,  conclusive  to 
ihatend":    5  Am.  &  Eng.  Ency.  Law,  409;  Kelly  v.  Chi- 
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cago,  48  HI.  888;  Elliott  Streets,  130,  131,  132;  Ang.  High. 
163-165;  Wash.  Easem.  186;  Irwin  v.  Dixon,  9  How.  (U. 
S.)  10. 

The  conduct  of  the  city  in  assessing  this  property  as 
private  property,  and  its  entire  failure  for  thirteen  or  four- 
teen years  to  use  the  ground  for  the  purpose  of  a  park  or 
any  purpose,  shows  that  the  city  did  not  consider  that 
there  had  been  a  dedication  of  it  to  the  public:  Elliott 
Streets,  131;  Princeton  v.  Templeton,  71  111.  68. 

Wm.  T.  Muir,  city  attorney,  for  Respondent 

The  sum  and  substance  of  the  whole  matter  is  this: 
When  Ben  HoUaday  made  up  his  mind  to  leave  the  city 
of  Washington  in  1883  and  return  to  this  state,  his  wife 
protested.  She  did  not  want  to  live  "in  the  Stark-street 
house."  Joe  HoUaday  claimed  everything  as  his  own. 
In  order  to  meet  the  objections  of  his  complaining  spouse, 
he  spoke  grandly  of  a  mansion  to  be  erected  in  the  park. 
The  complaint  is  based  updn  -the  enticing  prospect  held 
out  by  Ben  HoUaday  for  the  purpose  of  humoring  his 
regretful  and  impatient  wife.  A  nursery  fiction  is  made 
the  foundation  of  a  useless  suit,  and  the  HoUaday  nur- 
sery is  despoiled  to  pay  the  bills — a  suit  unjust  to  both 
plaintiff  (so  far  as  the  real  parties^ in  interest  are  con- 
cerned )  and  defendant  Upon  reaching  Portland,  finding 
himself  involved  in  extensive  litigation,  and  realizing 
that  all  the  property  rightly  his  own  was  involved,  Hol- 
laday,  as  Mr.  Thompson  says,  in  moments  of  cupidity, 
thought  he  might  be  able  to  recover  the  park  because 
the  city  had  not  appreciated  his  gift  as  it  should;  had 
not  improved  the  park  according  to  his  notion,  and  be- 
cause he  conceived  the  idea  that  there  was  some  irregu- 
larity in  the  dedication.  This  is  all  disproved,  and  the 
dedication  is  firmly  established.  The  court  may  almost 
take  judicial  notice  of  the  fact  that  the  park  is  now  In 
one  of  the  most  populous  districts  of  Portland,  and  that 
thousands  have  bought  property  and  built  their  homes 
upon  the  faith  of  the  map  of  dedication. 
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Our  position  is  this:  When  HoUaday's  trustee  exe- 
cuted the  map  of  HoUaday's  Addition  in  question,  show- 
ing thereupon  a  number  of  streets  and  avenues,  lots,  and 
blocks  in  regular  order,  and  the  space  called  '*Park,'*  the 
latter  was  per  ae  dedicated.  When  the  owner  of  land  in 
an  incorporated  city  makes  a  map  subdividing  the  same 
into  lots,  blocks,  and  streets,  and  also  represents  thereon 
a  certain  space  designated  as  a  '*Park/'  and  sells  lots  and 
blocks  with  reference  to  said  plat,  he  thereby  irrevocably 
dedicates  said  streets  and  space  marked  "Park"*to  the 
public:  Price  v.  Inhabitants  of  Rainfield,  40  N.  J.  L.  608, 
612;  Price V.  Thompson,  48 Mo.  361,  363;  Trustees.  Hoboken, 
33  N.  J.  L.  14,  15,  17;  Perrin  v.  N.  Y.  C.  R.  E.  36  N.  Y. 
120;  Archer  v.  (My  of  Salinas,  93  Cal.  43,  50,  51;  Carter  v. 
City  of  Portland,  4  Or,  339;  17  Am.  &  Eng.  Ency.  Law, 
407. 

Formal  acceptance  by  the  corporate  authorities  is  not 
necessary,  and  where  the  dedication  is  irrevocable  it  need 
not  be  followed  by  immediate  and  continued  use:  Carter 
V.  City  of  Portland,  4  Or.  3*40;  Meier  v.  Portland  Cable  Ry. 
Co.  16  Or.  500;  Hicklin  v.  McClear,  18  Or.  126,  141. 

Adverse  possession  to  give  title  by  force  of  the  statute 
of  limitations  must  be  exclusive:  IIL  Washb.  Real  Prop. 
160;  Tracy  v.  Norwich  R.  R  Co.  39  Conn.  882. 

Bean,  J. — ^This  is  a  suit  to  quiet  title  to  a  block  of 
land  in  HoUaday's  Addition  to  East  Portland,  now  in  the 
consolidated  city  of  Portland.  A  decree  was  rendered  by 
the  court  below  for  the  defendant  upon  the  ground  that 
the  land  in  question  had  been  dedicated  to  the  public  for 
use  as  a  public  park,  and  from  this  decree  the  plaintiff 
has  appealed. 

The  facts  as  we  gather  them  from  the  evidence  are. 
that  the  land  in  question  is  a  portion  of  a  tract  of  241.94 
acres,  purchased  by  Ben  HoUaday  in  his  lifetime  of  Jacob 
Wheeler  and  wife,  and  by  him  conveyed  to  George  W. 
Weidler  as  trustee  on  the  sixth  day  of  August,  1870. 
Weidler  had  no  beneficial  interest  in  the  land  or  any  part 
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thereof,  but  held  the  same  only  as  trustee  for  Holladay, 
subject  to  his  orders,  and  to  enable  him  to  convey  the 
same  without  his  wife  joining  in  the  deed,  she  being  then 
absent  in  Europe.     Sometime  prior  to  the  seventeenth 
day  of  December,  1870,  Holladay  caused  the  entire  tract 
of  land  to  be  surveyed,  platted,  and  laid  out  in  lots, 
blocks,  and  streets,  under  the  name  and  style  of  Holla- 
day's  Addition  to  the  city  of  Portland,  and  caused  to  be 
made  and  executed  by  Weidler,  on  December  17,  1870,  a 
plat  Of  said  addition,  which  was  duly  recorded  in  the 
records  of  Multnomah  County  on  tho  same  day.     After- 
wards, and  on  the  first  day  of  February,  1871,  Weidler, 
at  Holladay*s  request,  and  being  joined  therein  by  John 
H.  Mitchell  and  Samuel  M.  Smith,  made,  executed,  and 
acknowledged  a  second  plat  or  map  of  said  addition, 
intended  to  be  in  lieu  of  and  to  take  the  place  of  the 
former  plat,  which  last-mentioned  plat  is  for  the  purposes 
of  this  case  identically  the  same  as  the  former  one,  and 
was  duly  recorded  on  the  first  day  of  February,  1871. 
Upon  each  of  these  plats  the  land  in  controversy  is  repre- 
rented  as  a  solid  block  of  land,  equal  in  size  to  four 
ordinary  blocks  with  intervening  streets,  and  is  bounded 
by  Eleventh,  Thirteenth,  and  Multnomah  Streets  and 
Holladay  Avenue,  and  is  itself  marked  "Park."    Soon 
after  the  making  and  recording  of  these  plats  or  maps, 
Holladay  caused  the  land  thereon  marked  '*Park"  to  be 
enclosed  with  a  substantial  fence,  and  continued  to  main- 
tain and  keep  the  same  in  repair  until  in  the  year  1883 
or  1884,  when  the  city  of  East  Portland,  its  officers  and 
agents,  took  possession  of  said  property,  and  it  and  its 
successor  in  interest,  the  city  of  Portland,  has  continu* 
ously  since  that  time  cared  for  and  improved  the  same  as 
a  public  park.     After  the  making  and  recording  of  the 
plats  referred  to,  Holladay  sold,  and  caused  Weidler  to 
convey,  divers  and  sundry  lots  and  blocks  with  reference 
to  said  plat,  and  among  which  were  all  the  lots  and  blocks 
fronting  and  abutting  on  the  streets  bounding  said  park. 
The  contention  of  plaintiff  is,  that  the  making  and 
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filing  of  the  plat  of  Holladay's  Addition,  with  the  land  in 
question  marked  and  designated  thereon  as  '*Park," 
followed  by  conveyance  of  lots  by  reference  thereto,  did 
not  constitute  a  dedication  of  the  land  to  the  use  of  the 
public  as  a  public  park ;  and  if  there  was  any  dedication 
the  right  to  use  it  as  a  public  park  became  barred  by  the 
statute  of  limitation  before  HoUaday  died.  At  the  argu- 
ment it  was  claimed  by  p1aintifi*s  counsel  that  neither  of 
the  maps  or  plats  was  acknowledged  in  the  manner  pro- 
vided by  statute,  but  we  regard  that  question  as  wholly 
immaterial  in  this  case,  because  it  has  repeatedly  been 
held  by  this  court,  and  the  law  is  well  settled,  that  where 
the  owner  of  land  lays  out  and  establishes  a  town  and 
makes  and  exhibits  a  map  or  plan  thereof,  with  lots, 
blocks,  and  streets  marked  thereon,  and  sells  and  conveys 
lots  by  reference  to  such  plan  or  map,  he  thereby  dedi- 
cates to  the  public  the  streets  and  public  places  thereon ; 
and  if  upon  such  plan  he  has  designated  a  space  or  block 
as  a  public  park,  such  space  or  block  is  as  fully  dedi- 
cated to  public  use  as  are  the  streets  delineated  thereon. 
The  sale  and  conveyance  of  lots  according  to  such  plan 
or  map  implies  a  covenant  that  the  streets  and  other 
public  places  designated  shall  never  be  appropriated  by 
the  owner  to  a  use  inconsistent  with  that  represented  by 
the  map  upon  the  faith  of  which  the  lots  are  sold:  Carter 
V.  C^ty  of  Portland,  4  Or.  839;  Meier  v.  Portland  Gable  By. 
Co.  16  Or.  500  (1  L.  R  A.  856;  19  Pac.  Rep.  610) ;  Hogue 
V.  City  ofAWina,  20  Or.  182  (25  Pac.  Rep.  886;  10  L.  R  A. 
673).  There  is  no  difference  in  the  principles  applicable 
to  tJie  dedication  of  public  streets  and  public  squares  or 
parks;  in  each  case  the  dedication  is  to  be  considered 
with  reference  to  the  use  to  which  the  property  may  be 
applied  or  the  purpose  for  which  the  dedication  is  made, 
and  this  may  be  ascertained  by  the  designation  which 
the  owner  gives  to  land  upon  the  map  or  plat,  whether 
he  calls  it  a  street,  square,  or  park.  It  is  of  no  conse- 
quence whether  the  map  or  plan  in  this  case  was  properly 
executed  or  not  if  the  land  in  question  is  sufficiently  des- 
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ignated  thereon  as  a  public  park,  as  we  think  it  is,  for 
the  sale  and  conveyance  by  HoUaday's  direction  of  lots 
and  blocks  by  reference  to  such  plan  operated  as  an 
irrevocable  dedication  of  the  land  to  the  public  for  use 
as  a  park. 

In  England  the  word  park  is  ordinarily  applied  to  an 
enclosure  upou  a  man's  own  land,  and  signifies  that  the 
land  enclosed  is  the  private  ground  of  the  proprietor: 
2  Bla.  Com.  38.     And  so  too  in  this  country,  a  man  may 
enclose  and  ornament  his  land  and  call  it  a  park  without 
giving  to  the  public  any  right  to  use  it  as  a  public  place, 
because  there  is  no  semblance  of  dedication.     In  such 
case  the  meaning  of  the  word  is  determined  by  the  cir- 
cumstances surrounding  its  use ;  but  when  it  is  applied 
to  a  piece  or  block  of  land  in  a  city  or  town,  and  so 
marked  and  designated  on  the  map  or  plan,  the  circum- 
stances are  such  as  to  settle  its  meaning  as  a  place  for 
the  resort  of  the  public  for  recreation  or  enjoyment 
The  word  **Park,"  written  upon  a  block  of  land  repre- 
sented upon  a  map  or  plan  of  a  city  or  town,  is  as  signifi- 
cant of  a  dedication,  and  the  use  to  which  the  land  is 
intended  to  be  applied,  as  the  word  ''street,*'  written  on 
such  plan.     The  popular  and  natural  meaning  of  the 
term  when  so  used  is  a  piece  of  ground  set  apart  for  the 
enjoyment,  comfort,  and  recreation  of  the  inhabitants  of 
the  city  or  town  in  which  it  is  located,  and  this  is  so 
whether  the  word  be  used  alone  or  with  some  qualifying 
word,  as  "Hyde  Park,"  "Regent  Park,"  or  "Central 
Park":  17  Am.  &.  Eng.Enc.  Law,407;  Pricey. Inhabitants 
of  Plaivfield,  40  N.  J.  Law,  608 ;  Trustees  q/  M.  E.  Church 
V.  Hohoken,  38  N.  J.  Law,  13  (97  Am.  Dec  696);  Archer 
V.  Salinas  aty,  93  Cal.  43  (28  Pac.  Rep.  839).     We  are 
therefore  all  agreed  that  when  HoUaday  caused  the  land 
in  controversy  to  be  marked  and  designated  on  the  plan 
or  map  of  HoUaday's  Addition  as  "Park,"  and  then  sold 
and  caused  to  be  conveyed  lots  and  blocks  by  reference 
to  such  plan,  it  operated  as  a  dedication  of  the  land  for  a 
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public  park,  and  his  successor  in  interest  cannot  now  set 
up,  as  against  the  public,  a  different  intent. 

The  other  question  presented  requires  but  a  brief 
notice.  Assuming  that  the  statute  of  limitations  will  run 
as  against  the  public  in  a  case  of  this  character,  which 
we  neither  affirm  nor  deny,  a  careful  examination  of  the 
entire  evidence  in  this  case  has  satisfied  us  that  Holladay 
never  at  any  time  held  adverse  possession  of  the  land  in 
question  for  the  purpose  or  v^ith  the  intent  of  claiming 
the  fee,  but  that  he  enclosed  it  for  the  purpose  of  pro- 
tecting the  trees  and  shrubbery  growing  thereon  so  that 
it  might  become,  when  the  surrounding  property  should 
be  occupied  and  improved,  what  he  intended  and  designed 
it  to  be, — a  public  park. 

The  decree  of  the  court  below  is  therefore  affirmed. 


NoTB. —  The  aathorities  on  the  question  of  whether  the  statute  of  limita- 
tions wUl  run  in  such  a  case  are  ooUected  and  dassified  in  the  decisions  of 
Ibrt  Smith  ▼.  McLibben,  48  Am.  Rep.  19,  and  On  Y.  O'Brien^  14  Am.  St. 
Bap.  287. — RsPOBTKB. 
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Suit  to  Quiet  Title— Plbadikq— Code,  J  504.— In  a  trial  under  Iliirs 
Code,  i  504,  to  determine  an  adyerse  claim  to  land,  plaintiff  must  allege 
possesaion  of  the  premises,  and  that  defendant  claims  an  adverse  interest 
or  estate,  and  call  on  him  to  set  it  forth  in  his  answer.  The  complaint 
should  state  only  the  ultimate  fact,  and  not  the  probative  matters. 

Ourry  County:  Martin  L.  Pipes,  Judge. 

Defendant  appeals.    Affirmed. 

Cyrus  Madden,  for  Appellant 

Eeuben  &  Strahan  {8.  H.  Haazard  on  the  brief),  for 
Bespondent 

Per  Curiam. — This  is  a  suit  in  equity  to  determine  an 
adverse  claim  to  title  under  section  504,  Hiirs  Code.     To 
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maintain  such  a  suit,  the  plaintiff  must  allege  that  he  is  in 
possession  of  the  premises,  and  that  the  defendant  claims 
an  estate  or  interest  therein  adverse  to  him,  and  call  upon 
the  defendant  to  set  it  forth  in  his  answer:  Qoldsmith  v. 
Gilliland,  10  Saw.  610  (22  Fed.  Rep.  865);  Walton  v.  Per- 
kins, 10  N.  W.  Rep.  424. 

The  complaint  is  in  the  usual  form.  The  defendant 
demurred  to  it  on  the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  suit.  The  demurrer 
having  been  overruled,  he  appealed,  and  his  point  of 
contention  is,  that  in  suits  in  equity  the  probaiive  facts 
must  be  alleged.  But  this  is  a  mistake;  it  is  the  ultimate 
facts  and  not  the  evidence  that  should  be  pleaded  under 
our  code  of  procedure:  Ely  v.  Hew  Mexico  B.  R  Co.  129 
U.  S.  291. 

The  decree  is  affirmed,  and  remanded  for  such  farther 
proceedings  as  may  be  just  and  equitable. 


[Ai^ed  Nov.  8, 1892;  decided  Nov.  14, 1892;  rehearing  denied  Mar.  2, 1893.] 

H.  H.  SPARLIN  V.  J.  N.  GOTCHER  et  al. 

r8.a81PaaRep.8W.] 

Josephine  County:  Lionel  R.  Webster,  Judge. 
Defendants  appeal.     Reversed* 
Jaa.  R.  Neil,  for  Appellants. 
Paine  P,  Prim,  for  Respondent. 

Per  Curiam. — This  is  a  suit  in  equity  to  enjoin  the 
defendants  from  damming  up  and  obstructing  the  flow  in 
a  certain  stream,  flowing  from  the  defendants'  lands  to 
those  of  plaintiff. 

The  evidence  shows  that  the  stream  is  formed  by  a 
spring  on  the  land  of  defendant  Grotcher,  across  the 
outlet  of  which  has  been  from  time  immemorial  a  natural 
dam  or  obstruction  about  two  feet  high,  formed  by  what 
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the  witnesses  call  a  *' beaver  dam,"  which  caused  the 
water  to  form  in  a  pool  on  the  land  of  defendant,  and 
thereby  sub-irrigated  it,  the  surplus  water  flowing  over 
the  dam  and  down  to  plaintiffs  land.  In  1889,  defendant 
Bristow,  who  was  the  lessee  of  Gotcher,  being  unac- 
quainted with  the  benefits  derived  from  the  sub-irrigation 
by  means  of  the  pool  of  water,  and  thinking  it  advisable 
to  drain  the  land,  cut  an  opening  in  the  natural  dam 
without  the  knowledge  or  consent  of  Gotcher,  and  allowed 
the  accumulated  water  to  escape.  Two  or  three  days 
c^rterwards,  when  Gotcher  discovered  what  Bristow  had 
done,  and  desiring  to  retain  the  water  for  irrigation,  he 
directed  the  oi)ening  in  the  dam  to  be  repaired,  which 
was  done,  without,  however,  any  intention  of  interfering 
with  or  diminishing  the  quantity  of  water  theretofore 
accustomed  to  flow  over  the  dam  and  down  to  plaintiff's 
land,  although  it  seems  to  have  had  that  effect. 

As  soon  as  Bristow's  attention  was  called  to  the  fact 
by  Sparlin,  that  the  dam  as  repaired  interfered  with  the 
flow  of  water  to  which  he  was  entitled,  he  disclaimed  any 
intention  or  desire  to  do  so,  and  immediately  made  an 
opening  in  the  dam  at  a  point  selected  by  Sparlin  as  the 
height  of  the  original  dam,  and  allowed  the  overplus  of 
water  to  escape.  The  bottom  of  this  opening  does  not 
appear  to  have  been  made  above  the  top  of  the  natural 
or  beaver  dam,  and  therefore  it  manifestly  appears  that 
defendants  have  not  in  any  way  interfered  with  or  ob- 
structed the  flow  of  water  to  which  plaintiff  is  entitled, 
and  his  complaint  must  be  dismissed,  leaving  to  the  de- 
fendants the  right  to  maintain  a  dam  to  the  height  of  the 
original  dam,  and  the  plaintiff  a  right  to  the  surplus 
water  flowing  over  such  dam. 

Decree  reversed. 
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E.  A.  WHITNEY  v.  WILLAMETTE  BRIDGE  RY.  CO. 

[S.a81Fac.Rep.472.] 

1.  SuBFACE  Watbb — Adj AGENT  OwKEBS.— A  land  owner  may  turn  or  expel 

upon  the  land  of  an  adjacent  owner  surface  water  that  would  naturally 
flow  there,  and  in  such  quantities  as  would  naturally  drain  there;  but  a 
land  owner  may  not  collect  the  surplus  water  upon  his  lands  into  a  body 
and  by  ditches  or  other  artificial  means  discharge  it  upon  adjacent  land 
whither  it  would  not  naturally  flow. 

2.  Watees— Right  to  Coxvey  into  Natural  Channel. — A  street  railway 

company  may  turn  any  accumulations  of  surface  water  which  interfere 
with  the  operation  of  its  line  into  the  channel  where  it  is  accustomed  to 
flow,  without  liability  to  adjoining  land  owners,  where  the  amount  of 
surface  water  passing  into  the  channel  is  not  increased. 

Multnomah  County:  B.  D.  Shattuck,  Judge. 

Plaintiff  appeals.     Affirmed. 

F.  K  Strode  ( OTiow.  N.  Wait  and  B.  M.  Smith  on  the  brief), 
for  Appellant 

Rufas  Mallory  {Dolph  db  Simon  on  the  brief),  for  Re- 
spondent. 

Lord,  C.  J. — ^This  was  an  action  brought  by  the  plain- 
tiff against  the  defendant  to  recover  damages  on  account 
of  the  alleged  washing  out  and  destruction  of  a  fill  being 
made  in  a  gulch  by  the  plaintiff  in  the  improvement  of 
Abernethy  Avenue  in  the  city  of  Portland.  The  trial 
resulted  in  a  verdict  and  judgment  for  the  defendant, 
from  which  this  appeal  is  taken. 

The  only  errors  complained  of  relate  to  instructions 
given  by  the  court,  and  instructions  asked  and  refused. 
Substantially,  however,  the  instructions  given  cover  the 
instructions  asked  and  refused;  and  if  those  given  do  not 
misstate  the  law  as  applied  to  the  facts,  there  was  no 
error  which  should  cause  a  reversal  of  the  judgment 
The  facts  upon  which  the  instructions  were  based  are 
contained  in  the  bill  of  exceptions.  This  shows  that  the 
gulch  referred  to  in  plaintiff's  complaint  was  not  a  water- 
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course;  that  in  the  improvement  of  Williams  Avenue  a 
fill  had  been  made  in  and  across  said  gulch  where  Williams 
Avenue  crossed  the  same,  and  that  at  no  time  after  said 
fill  was  made  did  water  pass  below  it  in  said  gulch,  and 
that  said  fill  was  made  sometime  prior  to  the  time  that 
the  fill  being  made  on  Abernethy  Avenue  was  washed 
out;  that  the  plaintiff  at  the  time  mentioned  was  engaged 
in  the  improvement  of  Abernethy  Avenue,  and  had  par- 
tially made  a  fill  in  certain  lots  lying  in  said  gulch  and 
where  Abernethy  Avenue  crossed  said  gulch  immediately 
below  the  Williams  Avenue  fill,  and  that  there  was  a  large 
basin  thus  formed  between  the  fill  at  Williams  Avenue 
and  the  fill  being  made  by  plaintiff  at  Abernethy  Avenue; 
that  Williams  Avenue  at  the  time  complained  of  was  not 
graded  down  to  the  grade  established  by  this  city,  and 
that  after  making  said  fill  in  Williams  Avenue  the  defend- 
ant in  the  construction  of  its  street  railway  line  laid  its 
track  down  to  the  grade  of  said  Williams  Avenue,  and  in 
that  way  formed  a  cut  or  channel  in  or  near  the  center 
and  along  Williams  Avenue  for  a  long  distance  north  of 
said  fill  in  said  gulch.  There  was  also  evidence  tending 
to  show  that  the  defendant  company  dug  a  ditch  some 
twenty  inches  wide  and  eight  inches  deep  along  the  end 
of  the  ties  of  said  railway  track  in  said  avenue  to  said 
fill;  that  said  company  caused  a  ditch  to  be  made  from  its 
track  to  the  street  at  a  point  near  said  fill  and  leading 
into  said  basin  below  said  fill,  and  that  quantities  of  sur- 
face water  ran  along  said  track  in  said  street  by  means  of 
said  ditch  last  mentioned  into  the  said  basin  below  said 
fill  at  Williams  Avenue,  and  that  by  reason  thereof  the 
fill  being  made  by  the  plaintiff  in  Abernethy  Avenue  was 
washed  out  and  the  plaintiff  damaged. 

The  defendant  introduced  evidence  tending  to  show 
that  the  gulch  in  question  was  the  channel  through  which 
the  surface  water  was  accustomed  to  flow,  and  that  it 
served  as  a  drain  for  a  large  tract  of  country  on  both  sides 
of  it;  that  the  grade  of  Williams  Avenue,  as  established 
by  the  city,  was  such  as  to  carry  across  the  gulch  the 
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water  coming  from  the  north,  but  that  at  the  time  in 
question  the  fill  on  Williams  Avenue  had  settled  so  much 
as  to  form  a  pool  on  Williams  Avenue,  and  that  the  accu- 
mulation of  waters  in  said  fill  endangered  the  whole  em- 
bankment or  fill  on  said  avenue.  The  defendant  also 
introduced  evidence  tending  to  show  that  no  more  water 
was  turned  into  said  gulch  by  any  acts  of  the  defendant 
than  was  wont  to  accumulate  and  flow  there  before  the 
defendant  constructed  its  road  and  track. 

1.  The  instructions  excepted  to  were  to  this  effect,  as 
stated  by  the  trial  court:  ''Now  the  land  owner  may,  in 
leveling  or  grading  his  land,  cause  an  accumulation  or 
diversion  of  surface  water,  and  may  cause  the  water  to 
flow  down  upon  the  land  of  an  adjoining  proprietor;  and 
in  such  case  there  is  no  cause  of  action.  A  land  owner 
has  the  right  to  divert  surface  wat.er  that  is  coming  upon 
his  premises,  and  if  he,  in  the  ordinary  course  of  the 
water's  flow,  causes  the  water  to  pass  upon  an  adjoining 
proprietor,  there  is  still  no  liability;  but  if  the  land  owner 
collects  surface  water  in  ditches  and  artificial  channels, 
and  causes  it  in  that  manner  to  flow  upon  the  land  of  an 
adjoining  proprietor,  and  it  does  damage,  he  is  responsi- 
ble for  damages  thus  caused.  ♦  ♦  *  In  this  case  the 
defendant  had  a  right  to  protect  its  works  and  maintain 
its  railroad  and  carry  on  its  business  there  in  the  streets; 
and  if  interfered  with  by  an  accumulation  of  surface 
water,  it  had  a  right  to  convey  off  from  its  road  such 
surface  water  into  the  channel,  or  gulch,  or  place,  what- 
ever it  might  be,  where  such  surface  water  was  accus- 
tomed to  flow;  and  if  it  carried  no  more  water  into  such 
gulch  than  would  naturally  accumulate  there  if  it  had  not 
operated  a  railroad,  there  would  be  no  liability  resulting 
from  an  accumulaation  of  water  in  the  gulch.  *  *  * 
The  inquiry  for  you  to  make  is,  whether  the  defendant^ 
in  the  care  of  its  railroad  and  in  the  transaction  of  its 
lawful  business  affairs,  caused  to  be  conveyed  into  this 
gulch  below  Williams  Avenue  any  more  than  the  natural 
and  ordinary  amount  of  water  that  would  have  flowed  or 
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accumulated  there  had  not  Williams  Avenue  been  filled 
with  dirt — in  other  words,  had  the  ground  remained  in 
its  natural  condition  above  Abemethy  Avenue." 

These  instructions  are  based  on  the  idea  that  the  de- 
fendant, being  duly  authorized  by  law  to  construct  its 
road  in  the  street,  is  not  liable  in  damages  for  the  expul- 
sion of  surface  water  if  the  amount  collected  by  reason 
thereof  is  not  greater  than  would  have  naturally  accu- 
mulated there,  and  is  carried  off  into  bhe  ravine  or  gulch 
into  which  it  was  accustomed  to  flow,  or  which  was  its 
natural  outlet;  that  these  are  consequences  that  would 
naturally  occur  without  any  positive  acts  of  the  defend- 
ant, and  of  his  liability  to  such  an  injury  the  plaintiff  is 
supposed  or  bound  to  take  notice.  But  the  court  is  par- 
ticular to  charge  the  jury  thao  the  right  to  expel  surface 
water  upon  an  adjoining  owner  is  not  absolute  and  uncon- 
ditional, but  that  if  a  land  owner  undertakes  to  collect 
surface  water  in  increased  quantities,  and  by  means  of 
ditches  or  artificial  channels  to  precipitate  it  in  a  body 
ui>on  the  land  of  another,  whereby  an  injury  results 
thereto,  he  is  responsible  for  the  damages  thus  caused. 
It  is  admitted  that  the  water  which  caused  the  damage  is 
surface  water,  and  that  the  defendant  was  authorized  to 
lay  its  track  at  grade,  and  run  its  cars  thereon.  In  doing 
this  the  company  provided  the  means,  as  detailed,  to  carry 
off  the  surface  water  that  naturally  accumulated,  and 
discharged  it  into  the  ravine  into  which  it  would  naturally 
flow. 

2.  The  counsel  for  the  plaintiff  seems  to  think  that  the 
instructionfi  as  applied  to  the  facts  assert  the  principle 
that  the  defendant  may  by  means  of  drains  or  ditches 
collect  the  surface  water  from  a  wide  area  which  did  not 
naturally  flow  in  that  direction  and  pour  it  in  a  body  upon 
the  land  of  an  adjoining  proprietor  without  responsibility 
for  the  damage  thus  occasioned,  but  this  is  not  so.  As 
we  understand  it,  the  trial  court  recognized  the  principle 
that  a  land  owner  in  improving  his  land  may  cause  the 
surface  water  to  flow  upon  an  adjoining  proprietor,  and 
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that  when  the  water  comes  upon  the  premises  of  such 
land  owner,  he  has  the  right  to  divert  and  turn  it  upon 
the  land  of  another  without  liability  to  an  action  in  either 
case,  but  that  in  no  case  could  a  land  owner  collect  the 
surplus  waier  upon  his  lands  into  a  body  and  discharge 
it  through  a  ditch  upon  the  lands  of  another,  or  upon 
lands  which  do  not  form  the  natural  drainage  of  such 
waters.*  These  general  principles  were  announced  in 
order  to  throw  upon  the  succeeding  instruction,  which 
bears  more  directly  upon  the  case.  And  this  was  that  it 
was  the  right  of  the  defendant  company  in  operating  its 
road  in  the  streets,  if  there  was  any  interference  with  it 
by  an  accumulation  of  surface  water,  to  convey  it  away 
from  its  road  into  the  channel  or  gulch  where  such  sur- 
plus water  was  accustomed  to  flow,  and  if  the  defendant 
turned  no  more  of  it  into  such  gulch  or  channel  than 
would  have  naturally  flowed  and  accumulated  there  with- 
out the  railroad,  then  there  would  be  no  liability  resulting 
from  the  accumulation  of  surface  water  in  such  gulch  or 
channel,  and  as  a  consequence  no  redress  for  the  injury 
of  which  the  plaintiff  complained.  Owing  to  the  configu- 
ration of  the  country,  this  ravine  or  gulch  occupies  about 
the  same  relation  to  the  surrounding  country  as  a  natural 
drainage  for  surface  water  as  a  stream  into  which  surface 
water  would  naturally  flow. 

The  grievance  complained  of  is  not  made  by  adjacent 
property  owners,  nor  is  the  surface  water  turned  upon 
them,  but  the  complaint  is  made  by  a  party  making  a  fill 
in  a  gulch  or  channel  into  which  such  water  was  accus- 
tomed to  flow  in  like  quantities.  **By  the  con>mon  law," 
says  Mr.  Gould,  **no  rights  can  be  claimed  Jure  natures  in 
the  flow  of  surface  water,  and  its  detention,  expulsion, 
and  diversion  is  not  an  actionable  injury":  Gould  on 
Waters,  §  263.  Under  the  common-law  rule  the  lower 
land  owner  has  a  right  to  obstruct  or  dam  back  surface 


*  Note.— The  rights  of  adjacent  land  owners  as  against  surface  waters  is 
the  subject  of  a  note  to  the  case  of  Patoka  Totcnship  y.  ffopHnt,  31  Am.  St 
Bep.  417.— RjEPOBTSB. 
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waters  flowing  from  higher  lands.  In  dealing  with  these 
cases,  arising  out  of  obstructions  placed  by  the  lower 
proprietor  to  prevent  the  flow  of  surface  water  over  his 
lands,  the  different  courts  of  the  country  have  come  in 
I  hopeless  conflict,  some  adopting  the  common-law  rule 

I  while  others  follow  the  civiMaw  rule.     Under  the  civil 

law,  the  lower  of  two  adjacent  estates  owes  a  servitude 
to  the  upper  proprietor  to  receive  all  natural  drainage, 
and  as  a  consequence,  he  has  no  lawful  right  to  obstruct 
the  natural  flow  of  such  surface  water  to  the  injury  of 
the  upper  proprietor :  Grould  on  Waters,  §§  263,  274 ; 
Cooley  on  Torts,  577,  580 ;  Dillon  Munic.  Corp.  §§  1039, 
1044.  But  it  is  not  perceived  how  the  present  case  can 
be  affected  by  the  difference  in  these  rules.  Both  recog- 
nize the  right  of  the  land  owner  to  expel  surface  water 
from  his  land^  the  common  law  treating  it  as  a  common 
enemy  against  which  each  owner  might  defend  himself, 
while  the  civil  law  places  the  right  to  expel  it  upon  the 
natural  situation  of  the  ground  in  respect  to  drainage. 
In  either  view  upon  the  facts,  the  defendant  would  have 
had  the  right  to  carry  the  surface  water  into  the  gulch 
into  which  it  was  accustomed  to  drain,  within  the  principle 
declared  in  the  instructions.  There  was  no  error  and  the 
judgment  must  be  affirmed. 


[Argued  Oct  27, 1892;  dedded  Nov.  14, 1892;  rehearing  denied  Mar.  2, 1893.] 

W.  a  LADD  V.  E.  W.  SpENCER,  Chief  of  Police 

ET  AL. 
[8.a31PAe.  Beift.474.] 

MuHiciPAL  CoBPOEATioN— -Notics  OF  iMPBOVEMrarr.— A  noticc  of  a  proposcd 
street  improvement  that  does  not  comply  with  the  requirements  of  the 
city  charter,  does  not  confer  jurisdiction  to  levy  an  assessment,  and  all 
proceedings  thereunder  are  void. 

Iddc —  Power  of  Rboobder  to  Issuk  New  Notice.— A  recorder  of  a  city 
having  once  published  a  notice  of  a  proposed  street  improvement,  cannot 
publish  a  new  or  an  amended  notice  without* special  authority  of  the 
XXIILOb.— 13. 
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conndl.  DoufcU  y.  OUjf  of  Portland,  18  Or.  252  ( 10  Fac.  Rep.  308 ),  ap- 
proved. 

Idem  — Street  Improvkmehtb  —  Sufficiency  of  Notice.— The  charter  of 
East  Portland,  article  6,  section  2  ( Sess.  Laws,  1885,  p.  303 ),  proyides 
that  the  common  council  shall  cause  the  recorder  to  giye  notice  of  con- 
templated street  improyements  by  publishing  a  notice  for  fifteen  days 
previous  to  undertaking  such  improvements,  which  "  notice  must  specify 
with  convenient  certainty  the  street  or  part  of  street  proposed  to  be  im- 
proved, •  •  •  and  the  kind  of  improvement  to  be  made."  HM, 
that  a  notice  of  a  proposed  improvement  of  a  street  *'  by  building  to  the 
established  grade  an  elevated  roadway  thirty-six  feet  wide,  and  elevated 
sidewalks  twelve  feet  wide,"  was  not  a  compliance  with  the  charter,  since 
it  did  not  inform  the  property  owners  of  the  materials  to  be  used,  or  of 
the  character  of  work  propoeed,  from  which  an  estimate  of  the  cost  could 
be  made. 

Equity  —  Estoppel- Tender  of  Tax.— An  abutting  property  owner  may, 
without  tendering  the  amount  of  the  benefits,  invoke  the  aid  of  equity 
against  the  consequences  of  an  assessment  for  street  improvements  which 
were  made  under  void  proceedings,  where  he  protested  against  the  im- 
provements at  their  inception. 

Multnomah  County :  Loyal  B.  Stearns,  Judge. 
Defendants  appeal    Affirmed. 

Suit  by  W.  S.  Ladd  against  E.  W.  Spencer  (substi- 
tuted for  S.  B.  Parrish,)  as  chief  of  police  of  the  city  of 
Portland;  Clara  B.  Zeller;  E.  N.  Zeller,  her  husband;  L. 
Keenan;  Henry  McEntyre;  Seth  D.  Wills,  as  executor  of 
the  last  will  of  Jacob  Wills,  deceased;  William  E.  Wills; 
Alfred  H.  Wills;  Clara  Keenan;  Delia  H.  Schriver;  Seth 
D.  Wills,  and  Rebecca  A.  Wills, — to  enjoin  the  execution 
and  delivery  of  deeds  to  certain  lots  in  East  Portland  on 
sales  for  delinquent  street  assessments. 

Decree  for  plaintiff. 

Wm.  T.  Muir,  city  attorney,  Edward  B.  Watson^  and 
Fred  L.  Keenan^  for  Appellants. 

Frederick  V.  Eolnum,  for  Respondent 

Moore,  J. — This  is  a  suit  brought  by  the  respondent 
Wm.  S.  Ladd  against  the  chief  of  police  of  the  city  of 
Portland,  as  the  successor  in  office  of  the  city  marshal  of 
East  Portland,  now  consolidated  with  Portland,  to  restrain 


Nov.  1892.]  Ladd  v.  Spencer.  195 

opinion  of  the  court— Moobb,  J. 

said  officer  from  executing  and  delivering  deeds  to  the 
co-appellants,  purporting  to  convey  to  them  the  title  to 
certain  lots  of  the  resi>ondent  in  the  former  city  of  East 
Portland,  pursuant  to  sales  made  by  said  city  marshal 
upon  an  alleged  default  in  the  payment  of  assessments 
for  the  improvement  of  N  Street  in  said  city. 

Section  2  of  article  VL  of  an  act  to  incorporate  the 
city  of  East  Portland,  approved  February  24,  1885  (Ses- 
sion Laws  1885,  303),  in  substance  provides  that  when 
any  improvements  are  to  be  made,  the  common  council  of 
said  city  shall  cause  the  recorder  to  give  notice  thereof 
by  publishing  the  same  for  fifteen  days  previous  to  the 
undertaking  of  such  improvement,  in  some  daily  or  weekly 
newspaper  published  in  said  city,  or  in  the  city  of  Port- 
land, which  notice  must  specify  with  convenient  certainty 
the  street  or  part  of  street  to  be  improved,  and  ihe  kind 
of  improvement  to  be  made.  The  record  herein  shows 
that  H.  C.  Campbell  and  others  presented  to  the  common 
council  of  said  city  a  ]3etition  for  the  improvement  of  N 
Street  between  Fifth  and  Twentieth  Streets,  and  the  said 
council,  at  a  meeting  thereof  held  August  1, 1887,  adopted 
a  resolution  by  which  the  recorder  of  said  city  was  in- 
structed to  give  notice  that  the  council  proposed  to 
improve  said  street  in  the  manner  required  by  the  peti- 
tioners. The  recorder  thereupon  published  a  notice  in 
the  East  Portland  Packet,  a  weekly  newspaper  of  said 
city  n  the  issues  of  August  5  and  12,  1887.  This  notice, 
in  describing  the  character  of  a  portion  of  the  proposed 
improvements  adjoining  the  lots  of  respondent,  contained 
the  following:  '*From  the  center  line  of  Seventh  Street 
to  a  point  at  the  west  line  of  Ninth  Street,  by  building  to 
the  established  grade  an  elevated  roadway  thirty-six  feet 
wide  and  elevated  sidewalks  twelve  feet  wide,  said  im- 
provements to  be  made  at  the  expense  of  the  abutting 
proi)erty."  The  respondent  on  the  eighth  day  of  August, 
1887,  presented  and  filed  with  said  council  his  written 
statement,  setting  forth  his  ownership  in  the  property 
aJbutting  upon  said  street  between  Fifth  and  Twentieth 
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Streets,  in  which  he  protested  and  remonstrated  against 
said  proposed  improvement.  The  recorder  of  said  city, 
on  the  twenty-fifth  day  of  August,  1887,  without  any 
further  direction  or  order  from  said  council,  except  that 
of  August  1,  1887,  published  an  additional  notice  of  the 
proposed  improvement  of  said  street. 

Respondent  claims  that  the  first  notice  was  insufficient 
and  void  because  it  did  not  describe  with  any  certainty 
the  kind  of  improvements  required,  and  that  the  second 
notice  was  issued  and  published  without  authority  and 
therefore  void.  Do  the  words,  ''by  building  to  the  estab- 
lished grade  an  elevated  roadway  thirty-six  feet  wide  and 
elevated  sidewalks  twelve  feet  wide,"  give  with  conveni- 
ent certainty  the  kind  of  improvement  required  for  that 
part  of  said  street  lying  between  the  center  line  of 
Seventh  .and  the  west  line  of  Ninth  Street?  It  cannot 
be  ascertained  with  convenient,  or  any  certainty,  from 
an  inspection  of  the  published  notice  nor  from  an  exam- 
ination of  said  petition,  the  description  of  which  is  copied 
in  the  said  notice,  what  kind  of  material,  nor  the  size, 
quality,  or  character  thereof  was  required  for  this  ele- 
vated roadway.  The  owner  of  each  lot  abutting  upon  , 
this  street  whose  property  might  be  benefited  or  injured 
by  the  proposed  improvement,  was  entitled  to  know  just 
what  kind  of  improvements  were  contemplated.  The 
legal  issue  of  the  notice  and  its  proper  publication  were 
for  his  benefit  and  protection,  and  were  the  means  by 
which  the  council  acquired  jurisdiction  to  subject  his 
property  to  the  burden  necessary  to  defray  the  expense 
of  making  the  improvement.  This  was  not  such  a  notice 
as  the  charter  prescribed,  nor  such  as  the  owner  of  prop- 
erty adjoining  said  street  was  entitled  to,  since  it  did 
not  inform  him  of  the  character,  nor  could  he  from  it 
estimate  the  probable  cost,  of  the  proposed  improvement 
No  jurisdiction  to  levy  a  special  assessment  could  pos- 
sibly be  claimed  by  the  publication  of  such  a  notice,  and 
any  proceedings  had  thereupon  were  void. 

Could  the  recorder  issue  and  publish  an  additional 
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notice  without  further  authority  and  direction  of  the 
council  ?  The  power  of  the  recorder  to  issue  and  publish 
the  notice  was  derived  from  the  direction  of  the  council 
under  section  2,  supra.  He  received  this  authority  under 
the  resolution  of  Ausrust  1,  1887,  and  when  he  had  pub- 
lished this  notice,  he  exhausted  the  i>ower  conferred. 
The  charter  nowhere  provided  that  if  a  mistake  were 
made  in  the  notice  or  the  publication  thereof,  the  recorder 
of  his  own  motion  could  issue  and  publish  another.  He 
was  the  ministerial  agent  of  the  council,  clothed  with  no 
discretionary  power,  and  therefore  could  not  amend  his 
first  notice,  after  the  publication  thereof  had  been  com- 
menced, without  the  order  and  direction  of  the  council. 
In  Dowell  v.  Portland,  13  Or.  255  (10  Pac.  Rep.  808), 
Lord,  J.,  speaking  for  the  court,  says:  ''The  fact,  too, 
that  his  authority  is  delegated  by  law,  and  his  duties  in 
the  premises  purely  ministerial,  and  involving  the  exer- 
cise of  no  judicial  function,  would  exclude  his  power  of 
amendment  upon  common  law  principles  without  the  aid 
of  some  statute. '' 

The  streets  of  a  city  having  been  dedicated  to  the 
public,  the  legislature  as  the  trustees  thereof  may  dele- 
*gate  the  power  to  improve  them  to  a  municipal  corpora- 
tion, but  such  corporation  can  exercise  this  delegated 
power  only  in  the  manner  indicated  in  the.  act  conferring 
it.  "A  statute  delegating  power  to  charge  the  property 
of  individuals  with  the  expense  of  local  improvements, 
must  be  strictly  pursued;  whatever  step  the  legislature 
has  prescribed  to  be  taken  cannot  be  declared  by  the 
courts  merely  directory  or  immaterial." — Merritt  v.  Port- 
cheater,  71  N.  Y.  309  (27  Am.  Rep.  47).  ♦•The  provisions 
in  a  city  charter  in  regard  to  the  steps  required  before 
the  contracts  for  grading  are  let,  are  conditions  prece- 
dent, and  every  requirement  must  be  strictly  complied 
with  before  there  can  be  any  liability  of  adjoining  lots 
for  such  work." — Massing  v.  Ames,  37  Wis.  645.  The  re- 
corder having  exercised  the  full  measure  of  the  power 
delegated  him  in  issuing  and  publishing  the  first  notice, 
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and  the  second  one  having  been  issued  and  published 
without  the  request  or  direction  of  the  council,  did  not 
give  jurisdiction  to  make  the  proposed  improvements, 
and  any  sales  of  property  based  upon  the  second  notice 
were  void. 

It  is  urged  by  appellants  that  in  equitable  proceedings 
the  owner  of  property  benefited  by  the  improvement  of 
a  street  adjoining  his  property  should  first  tender  the 
amount  of  the  benefits  before  he  could  be  heard  to  com- 
plain. Where  the  owner  has,  without  objection,  quietly 
permitted  the  improvements  to  be  made,  he  would  be 
estopped  by  his  own  act  It  is  in  cases  of  equitable 
estoppel  only  where  the  owner  has  encouraged  the  im- 
provements, that  he  would  be  obliged  to  tender  the 
amount  of  benefits  received:  Hawthorne  v.  East  Fortlandy 
13  Or.  271  (10  Pac.  Rep.  342).  But  the  respondent  ob- 
jected by  written  protest  at  the  inception  of  the  proceed- 
ings, and  he  thereby  challenged  the  act  of  the  council 
and  its  officers.  It  cannot  be  said  that  he  encouraged  the 
improvement.  The  charter  made  no  provision  that  be- 
fore a  person  could  be  heard  in  an  equitable  proceeding 
he  must  tender  the  amount  of  benefits.  If  an  owner  of 
property  were  obliged  to  do  this  as  a  condition  precedentT 
before  he  could  maintain  a  suit,  it  would  tend  to  do  away 
with  every  jurisdictional  requirement  in  the  proper  levy 
of  special  assessments,  as  the  council  of  a  city  could, 
without  observing  the  requirements  of  a  charter,  order 
the  improvement  of  a  street  and  compel  the  owner  of 
the  property  benefited  to  tender  the  amount  of  the  ben- 
efits before  he  could  enjoin  the  officer  from  executing  a 
void  process. 

Every  special  municipal  assessment  is  predicated  upon 
the  theory  of  a  benefit  resulting  to  the  property  in  con- 
sequence of  some  public  improvement  made  in  the  imme- 
diate vicinity.  It  is  therefore  a  burden  upon  the  land- 
benefited,  and  can  never  be  a  tax  against  the  person 
of  the  owner.  If  it  were  a  tax  against  the  person,  levied 
to  support  the  government  of  a  state,  county,  or  munici- 
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pality,  there  then  might  be  some  good  reason  to  require 
the  owner  to  pay  the  tax  before  he  could  receive  equity, 
since  he  owed  the  duty  of  bearing  his  proportion  of  such 
burdens;  but  in  the  levy  of  a  special  assessment  upon 
his  property,  made  by  a  common  council  without  strictly 
observing  the  conditions  required  in  the  charter,  in  the 
absence  of  a  request  or  other  act  which  would  estop 
him,  he  is  not  obliged  to  make  a  tender  of  the  benefits 
before  he  can  invoke  the  aid  of  equity. 

There  were  several  other  questions  presented  by  the 
record  which  we  have  not  deemed  necessary  to  consider, 
basihg  our  conclusion  upon  the  absence  of  jurisdiction  of 
the  council. 

The  decree  of  the  court  below  is  affirmed. 


[  Aigned  Oct.  26,  decided  Nov.  21, 1892,  and  rehearing  denied  Dec.  12, 1892.] 

KING  REAL  ESTATE  ASSOCIATION  et  al.  v.  CITY 
OP  PORTLAND. 

[S.  a  31  Pac.  Rep.  482.] 

Statotobt  CoKSTBUCTnie— "May"  — "Mubt." — The  word  "may"  is  con- 
stroed  ''most"  when  the  legislature  means  to  impose  a  positive  duty 
and  not  merely  to  give  a  discretionary  power.  But  it  is  only  where  it  is 
necessary  to  give  effect  to  the  clear  intention  of  the  legislature  that  it  can 
b«  construed  in  a  mandatory  sense ;  and  where  there  is  nothmg  in  the 
connection  of  the  language  or  in  the  sense  and  policy  of  the  provision  to 
require  an  unusual  interpretation,  its  sense  is  merely  permissive  and 
discretionary. 

Multnomah  County:  E.  D.  Shattuck,  Judge. 

Defendant  appeals.     Reversed. 

TTm.  T.  Muir,  city  attorney,  for  Appellant 

F.  A.  E.  Starr,  and  Julius  G.  Mardand  (  W.  E.  Thomas  on 
the  brief),  for  Respondent 

Lord,  O.  J. — The  plain tiflEs  are  owners  of  several 
separate  parcels  of  real  estate  in  the  city  of  Portland. 
The  common  council  of  such  city  caused  a  sewer  to  be 


;  23    IW 
'f47    230 


200         Beal  Estate  Assn.  v.  Portland.    [  Sup.  Ct 

Opinion  of  the  oomt — Lobd,  C.  J. 

constructed  in  L  street,  and  proceeded  to  estimate  the  cost 
thereof,  and  to  apportion  and  assess  the  same  upon  the 
property  directly  benefited,  including:  khe  property  of 
the  plaintiffs.  The  plaintiffs  made  an  application  to  the 
circuit  court  for  a  writ  of  review,  and  upon  the  return  of 
the  writ  a  trial  was  had  and  judgment  rendered  in  favor 
of  the  plaintiffs,  cancelling  and  annulling  the  assessments 
made  against  their  piroperty.  From  that  judgment  the 
city  has  brought  this  appeal. 

The  only  question  raised  is,  whether  the  common 
council  bad  the  power  under  its  charter  to  apportion  and 
assess  upon  the  property  directly  benefited  the  cost  for 
the  construction  of  the  sewer.  The  contention  for  the 
plaintiffs  is,  that  the  common  council  had  no  power  or 
authority  to  determine  the  amounts  the  different  parcels 
of  realty  should  pay  for  a  sewer  improvement,  but  that 
it  must  api>oint  assessors  for  that  purpose  as  directed  by 
the  proviso  of  section  121  of  the  charter  ( Sess.  Laws,  1882, 
171).  This  section  provides  as  follows:  **The  council 
shall  have  the  power  to  lay  down  all  necessary  sewers 
and  drains/  and  cause  the  same  to  be  assessed  on  the  ' 
property  directly  benefited  by  such  drain  or  sewer,  but 
the  mode  of  apportioning  estimated  costs  of  improve- 
ments of  streets  prescribed  in  sections  112  and  113  of 
chapter  X.  of  this  act  shall  not  apply  to  the  construction 
of  such  sewers  and  drains ;  and  when  the  council  shall 
direct  the  same  to  be  assessed  on  the  property  directly 
benefited,  such  expense  shall,  in  every  other  respect,  be 
assessed  and  collected  in  the  same  manner  as  is  provided 
in  the  case  of  street  improvements;  provided^  that  the 
council  may  at  its  discretion  appoint  three  disinterested 
persons  to  estimate  the  proportionate  share  of  the  cost  of 
such  sewer  or  drain  to  be  assessed  to  the  several  owners 
of  the  property  benefited  thereby.''  In  the  view  urged 
by  plaintiffs  the  power  of  the  council  to  make  assess- 
ments for  sewer  purposes  cannot  be  exercised  in  any 
other  manner  than  as  prescribed  in  the  section  set  out. 
This  construction  la  based  on  the  idea  that  the  words 
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''may  at  its  discretion"  must  be  regarded  as  mandatory, 
or  the  equivalent  of  ''must/*  rendering  the  exercise  of 
the  power  to  ''appoint  three  disinterested  persons  to 
estimate  the  proportionate  share  of  the  cost  of  such 
sewer"  not  permissive,  or  at  the  option  of  the  council, 
but  mandatory. 

It  is  a  familiar  rule  of  interpretation  that  the  word 
"may"  in  a  statute  is  sometimes  used  in  a  directory,  and 
sometimes  in  a  permissive  sense.  It  has  always  been 
construed  "must"  or  "shall"  whenever  the  rights  of 
third  persons  or  the  public  good  requires  it.  But  this  is 
so  only  when  it  is  necessary  to  give  effect  to  the  intention 
of  the  legislature,  as  where  it  is  clear  that  such  intention 
is  to  impose  a  positive  and  absolute  duty,  and  not  merely 
to  give  a  discretionary  power.  Hence  the  rule  is  laid 
down  that  where  power  is  given  to  public  officers  by  a 
statute,  whenever  the  public  interests  or  individual  rights 
call  for  its  exercise,  the  language  used,  though  permissive 
in  form,  is  in  fact  peremptory:  Supervisors  v.  U.  S.  4 
Wall.  446;  14  Am.  &  Eng.  Enc.  979.  Nor  does  counsel 
for  the  defendant  deny  this  rule  of  construction,  but  con- 
tends that  there  is  no  occasion  for  its  application.  While 
it  is  admitted  that  the  public,  as  well  as  third  persons, 
have  an  interest  in  the  construction  of  sewers,  and  in  the 
assessments  levied  to  defray  the  costs  thereof,  he  insists 
that  when  section  121,  supruy  is  taken  in  connection  with 
section  100,  to  which  its  language  is  cAbimed  to  refer,  the 
intention  is  to  give  the  common  council  of  the  city  the 
power  to  make  the  apportionment  itself,  or  at  its  discre- 
tion to  appoint  three  disinterested  assessors  for  that 
purpose.  It  thus  appears  that  while  the  power  to  appor- 
tion the  cost  for  the  construction  of  a  sewer  upon  the 
property  directly  benefited  is  not  claimed  to  be  conferred 
on  the  council  by  direct  statement,  yet  the  power  is 
derived,  and  is  vested  in  the  council  by  the  reference 
made  in  that  portion  of  the  section  which  provides  that 
such  expense  or  cost  shall  be  assessed  in  the  same  man- 
ner as  is  provided  in  the  case  of  street  improvements.    It 
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is  conceded  that  if  section  121  is  not  susceptible  of  such 
construction,  then  the  words  "may  at  its  discretion." 
according  to  all  the  authorities,  will  be  construed  to  mean 
•*must" 

The  point  of  the  city's  contention,  therefore,  is  that 
when  a  public  officer  or  tribunal  is  by  statute  invested 
with  authority  to  do  some  act  itself  which  affects  indi- 
vidual rights  or  the  public,  or  in  its  discretion  to  appoint 
some  other  person  to  perform  the  act  in  its  stead,  and  no 
constitutional  objection  intervenes,  the  rule  of  interpre- 
tation requiring  **may"  to  read  '*must"  can  have  no 
application.  Our  first  inquiry,  then,  is  to  ascertain  the 
construction  to  be  given  to  section  121;  and  if  that  be  to 
authorize  the  council  itself  to  assess  the  proportionate 
share  of  such  cost  against  the  property  directly  benefited 
thereby,  as  in  the  case  of  street  improvements,  or  in  its 
discretion  to  appoint  three  disinterested  persons  in  its 
stead  to  estimate  such  proportionate  cost,  then  our  next 
Inquiry  is  to  ascertain  if  the  rule  invoked  that  "may" 
should  read  "must"  applies  to  this  section. 

Under  section  121  the  council  has  the  power  to  order 
sewers  or  drains  to  be  constructed,  and  to  cause  the  cost 
thereof  to  be  assessed  on  the  property  directly  benefited. 
Then  follows  an  exception  to  the  effect  that  the  "mode 
of  apportioning  estimated  cost  of  street  improvements 
prescribed  in  sections  112  and  113,  chapter  X.,  of  this  act 
shall  not  apply  t(f  the  construction  of  sewers  or  drains." 
These  two  last  sections  limit  the  boundaries  within  which' 
the  street  assessments  may  be  made,  and  prescribe  the 
method  of  apportionment  of  the  cost  of  the  improvement 
of  intersections.  After  making  these  exceptions,  the 
section  then  proceeds  to  provide  that,  "when  the  council 
shall  direct  the  same,"  (that  is,  the  cost  of  constructing 
such  sewers  or  drains),  "such  cost  shall,  in  every  other 
respect,"  (that  is,  in  every  respect  except  as  prescribed 
in  sections  112  and  113),  "be  assessed  and  collected  in 
the  same  manner  as  is  provided  in  the  case  of  street  im- 
provements."   The  provision  that  such  expense  shall  be 
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assessed  in  the  same  manner  as  is  provided  in  the  case 
of  street  improvements,  necessarily  makes  such  sections 
in  regard  to  street  improvements,  with  the  exceptions 
noted,  a  part  of  section  121  for  that  purpose.  To  ascer- 
tain, then,  how  such  expense  for  the  construction  of 
sewers  or  drains  shall  be  assessed,  we  must  turn  to  those 
sections.  Section  100  provides  the  manner  of  determin- 
ing the  cost  of  street  improvements.  It  declares  that 
*  ♦  *  ''the  council  may  proceed  to  ascertain  and 
determine  the  probable  cost  of  making  such  improve- 
ment, and  assess  upon  each  lot  or  parcel  thereof  its  pro- 
portionate share  of  such  cost."  By  this  section,  it  is 
plain  that  the  council  has  the  power  to  apportion  and 
assess  the  cost  of  street  improvements ;  and  as  it  is  made 
to  apply  to  a  part  of  section  121,  the  council  has  the 
power  to  apportion  and  assess  the  cost  of  construction  of 
sewers  or  drains  with  the  exceptions  noted.  After  mak- 
ing these  provisions,  then  follows  the  proviso,  *'that  the 
council  may  in  its  discretion  appoint  three  disinterested 
persons  to  estimate  the  proportionate  share  of  the  cost 
of  such  sewers,"  etc.;  thereby  showing,  when  section 
121  is  considered  as  a  whole,  that  the  council  has  the 
authority  to  apportion  and  assess  the  cost  of  construct- 
ing sewers  or  drains  upon  the  property  directly  benefited, 
or  in  the  exercise  of  its  discretion  to  appoint  three  disin- 
terested  persons  to  apportion  such  cost  in  its  stead.  It 
will  be  noted,  then,  that  the  case  in  hand  is  not  one  where 
a  public  officer  or  tribunal  is  empowered,  at  its  discretion, 
to  do  something  for  the  benefit  of  the  public  or  third 
person, — where  the  power  to  exercise  its  jurisdiction  or 
do  the  act  abides  its  pleasure, — but  a  case  where  the 
tribunal  is  empowered  to  do  the  act  itself,  or  in  its  dis- 
cretion to  appoint  others  to  do  it.  If  section  121  pro- 
vided that'  the  council  has  power  to  construct  sewers  or 
drains,  and  to  cause  the  cost  to  be  assessed  on  the  prop- 
erty directly  benefited,  and  may,  at  its  discretion,  appoint 
three  disinterested  persons  to  apportion  such  costs,  there 
is  no  doubt  in  that  case  that  ''may"  would  be  construed 
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' '  must".  In  such  cases,  the  language,  though  permissive 
in  form,  is  construed  to  be  peremptory,  upon  the  prin- 
ciple that  where  jwwer  is  given  to  a  public  officer  to  do 
an  act  for  a  third  person,  the  law  requires  that  it  shall 
be  done.  ,  This  principle  finds  its  illustration  in  the  old 
case  of  Bex  v.  Barlow,  2  Salk.  609,  where  the  court  said: 
'^When  a  statute  directs  the  doing  of  a  thing  for  the 
sake  of  justice,  or  the  public  good,  the  word  'may'  is 
the  same  as  the  word  'shall';  thus  23  Hen.  VI.  says  the 
sheriff  may  take  bail,  this  is  construed  he  shall,  for  he  is 
compellable  to  do  so."  In  Mason  v.  Fearsoriy  9  How.  248, 
the  court  said :  "Whenever  it  is  provided  that  a  corpor- 
ation or  officer  'may'  act  in  a  certain  way,  or  it  'shall  be 
lawful'  for  him  to  act  in  a  certain  way,  it  may  be  insisted 
on  as  a  duty  for  him  to  act  so,  if  the  matter,  as  here,  is 
devolved  on  a  public  officer,  and  relates  to  the  public  or 
third  persons."  And  again,  "without  going  more  into 
details,  these  cases  fully  sustain  the  doctrine,  that  what 
a  public  corporation  or  officer  is  empowered  to  do  for 
others,  the  law  holds  he  ought  to  do,  if  it  is  beneficial  to 
them  to  have  done."  This  construction  is  always  given 
ito^a  statute  where  it  is  clear  the  legislature  intends  to 
impose  a  duty,  and  not  simply  a  privilege  or  discretion- 
ary power.  But,  as  the  court  said  in  Minor  v.  Mechanics' 
Bank,  1  Peters,  64,  "no  general  rule  ran  be  laid  down  on 
the  subject  further  than  that  the  exposition  ought  to  be 
adopted  in  this,  as  in  other  i*.ases,  which  carries  into 
effect  the  true  intent  and  object  of  the  legislature  in  the 
enactment." 

The  intent  of  section  121,  as  construed,  is  to  grant 
power  to  the  council  itself  to  apportion  the  cost  of  con- 
structing sewers,  or  in  its  discretion  to  appoint  assessors 
in  its  stead  for  that  purpose.  The  intent  of  the  section 
cannot  be  carried  into  effect,  but  will  be  defeated  in  a 
material  part,  if  the  council  itself  shall  be  deprived  of  the 
I>ower  to  apportion  such  cost  in  order  to  compel  it  to 
appoint  three  assessors  for  that  purpose.  The  effect 
would  be  to  destroy  a  power  granted  by  statute  to  the 
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council,  not  because  it  did  not  act  or  exercise  its  jurisdic- 
tion, in  conseqence  of  which  the  public  or  third  persons 
^ere  inconvenienced  or  injured,  but  because  the  council 
did  not  appoint  assessors  to  do  it.  There  is  no  pretense 
that  the  grant  of  such  power  to  the  council  to  apportion 
and  assess  the  cost  is  open  to  any  legal  objection,  as  the 
same  power  is  granted  and  exercised  in  the  case  of  street 
improvements;  but  it  is  claimed  to  be  objectionable  to  the 
rule  invoked,  because  such  power  is  not  directly  conferred 
upon  the  council  to  exercise  itself,  or  conferred  upon  it  to 
exercise  through  three  commissioners,  instead  of  being 
conferred  as  an  alternative  power,  which  the  council  may 
exercise  itself,  or,  in  its  discretion,  appoint  three  assessors 
to  exercise  in  its  stead.  The  object  of  the  rule  invoked 
is  to  command  the  officer  or  public  corporation  to  act,  or 
exercise  its  jurisdiciion,  which  is  effected  by  construing 
language  that  is  permissive  in  form  to  be  in  fact  peremp- 
tory. It  is  to  compel  action  as  a  positive  duty,  when  the 
statute  in  terms  does  not  purport  to  make  it  so.  The 
council  has  no  option  or  discretion  to  abstain  from  the 
exercise  of  the  power  granted;  it  must  do  the  act  of  mak- 
ing the  apportionment  itself,  or  appoint  assessors  to  do 
it  in  its  place,  so  that  the  power  granted  must  be  exer- 
cised in  one  way  or  the  other.  In  such  case,  there  can 
be  HO  failure  to  exercise  the  power  whereby  the  public 
or  private  individuals  may  be  damnified.  That  can  occur 
only  when  the  exercise  of  such  power  is  discretionary. 
If  no  other  means  were  provided  to  apportion  such  cost 
except  through  the  intervention  of  assessors,  whose  ap- 
pointment depended  upon  the  pleasure  or  discretion  of 
the  council,  a  case  would  be  presented  within  the  reason 
of  the  rule.  But  this  is  not  such  a  case,  and  we  do  not 
think  the  rule  invoked  has  any  application. 
The  judgment  is  reversed. 
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statement  of  the  case. 
[Argued  November  1, 1892;  decided  November  21, 1892.J 

B.  M.  SMITH  V.  CONRAD  et  al. 

[8.  G.  31  Pao.  Bep.  896.] 

Gabktshmbnt— JuBiBDionoN— IiTTEBBOOATOBiBB. — The  all^ations  required 
by  Hiirs  Code,  {  1&4,  which  provides  that  before  a  garnishee  shall  be 
required  to  appear  plaintiff  may  serve  on  him  written  allegatious  and 
interrogatories  touching  any  of  the  property  liable  to  attachment  as  the 
property  of  defendant,  are  in  the  nature  of  a  complaint,  and,  where  they 
are  not  filed,  no  valid  judgment  can  be  rendered  against  the  garnishee^ 
though  he  waive  service  of  such  allegations. 

Multnomah  County:  E.  D.  Shattuck,  Judge. 
Defendants  appeal.     Affirmed. 

Ths  facts  in  this  case  are  as  follows : 

One  Rudolph  Nemitz  failed  in  the  restaurant  business 
in  Albina;  and  being  unable  to  pay  some  importunate 
creditors,  he  was  set  upon  and  imprisoned  on  civil  process. 
For  the  purpose  of  giving  bail,  a  friend  of  his  deposited 
¥200  in  the  hands  of  B.  M.  Smith,  respondent,  to  indem- 
nify the  surety  on  the  bail  bond  against  loss.  This  $200 
was  garnished  by  Conrad  &  Schafer  in  Smith's  hands, 
and  he  made  a  full  answer  that  he  owed  Nemitz  nothing. 
Plaintiffs  did  not  make  a  showing  that  they  were  dissat- 
isfied with  the  answer,  but  one  of  them  signed  a  paper, 
in  which  he  refers  to  himself  in  the  third  person,  and  at 
the  end  says  he  heartily  believes  it  to  be  true.  The 
justice  of  the  peace  then  made  an  order  for  the  respond- 
ent garnishee  to  appear  before  him  on  the  ninth  of  Sep- 
tember for  examination.  On  the  fifth  the  respondent 
appeared,  and  the  examination  was  proceeded  with  that 
day  before  the  justice.  What  waiver  the  respondent 
made  before  the  court  is  disputed,  but  there  is  no  claim 
that  any  allegations  or  interrogatories  were  ever  made, 
served,  or  filed.  Judgment  was  given  not  only  against 
the  respondent  garnishee,  but  against  another  garnishee, 
E.  C.  Furgeson  also,  at  the  same  time  for  the  same  money 
in  the  same  proceedings.  Respondent  obtained  a  writ  of 
review  from  the  circuit  court  and  had  reviewed  this  judg- 


Nov.  1892.]  Smith  v.  Conrad.  207 

Aiigament  of  connsel. 

ment  against  him.  That  court,  after  hearing  full  argu- 
ment and  discussion  of  the  law  in  the  premises,  reversed 
the  decision  of  the  justice's  court  and  annulled  the  judg- 
ment there  against  resx>ondent 

DeU  Stuart  (Ed.  C.  Russell,  of  counsel),  for  Appellants. 

The  alleged  error  which  respondent  had  reviewed  was 
proceeding  to  trial  without  allegations  and  interroga* 
tories.  We  claim  these  were  waived.  Respondent  claims 
that  allegations  and  interrogatories  are  jurisdictional; 
and  not  that  only,  but  that  they  are  of  so  high  a  charac- 
ter, so  sacred,  legally  speaking,  that,  unlike  a  summons 
or  other  original  process,  they  cannot  be  waived.  We 
contend  that  they  are  mere  steps  in  forming  the  issue, 
and  not  jurisdictional  at  all;  and  even  if  they  were  they 
might  be  waived.  Here  are  the  jurisdictional  steps  as 
we  understand  them:  To  attach  a  supposed  debtor,  the 
officer  leaves  with  him  a  certified  copy  of  the  writ  and  a 
notice:  Hill's  Code,  Subd.  3,  §  149.  To  this  the  garni- 
shee answers  by  a  certificate  (if  he  will),  stating  that  he 
is  or  is  not  indebted:    Idem,  §  162. 

If  this  response  is  not  satisfactory  to  the  attaching 
plaintiff,  the  garnishee  •'may  be  required  by  the  court 
where  the  action  is  pending  to  appear  before  him  and  be 
examined  on  oath  concerning  the  same,  and  disobedience 
to  such  order  may  be  punished  as  contempt":  Idem. 

If  the  foregoing  steps  have  any  legal  significance,  do 
not  they  conclusively  presume  jurisdiction  ?  Is  it  possi- 
ble for  a  court  to  ''require"  a  person  to  "appear"  and 
••be  examined  on  oath,"  and  "punish"  him  for  "disobe- 
dience" if  he  refuses,  without  having  jurisdiction  ?  Surely 
not;  and  yet  allegations  and  interrogatories  have  not 
been  mentioned.  Not  only  this,  but  section  163,  idem, 
provides  that  in  the  proceedings  after  the  order  for  his 
appearance,  "such  person  shall  be  known  as  the  garni- 
shee," and  still  they  are  not  mentioned;  nor  until  section 
164,  which  provides  that  "afier  the  allowance  of  the 
order,  and  before  the  garnishee  shall  be  required  to 
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apx)ear,  or  within  a  time  to  be  si)ecifled,  the  plaintiff  may 
serve  upon  such  garnishee  written  allegations  and  inter- 
rogatories, "  etc.  When  the  order  is  obtained  and  served, 
it  would  seem  plain,  as  a  question  of  statutory  interpre- 
tation, that  jurisdiction  of  the  garnishee  is  complete. 
But  we  are  not  left  to  the  statute  for  a  solution  of  this 
question.  This  court  has  directly  sustained  our  position: 
Carter  v.  Koshland,  12  Or.  492;  Kinkade  v.  Myers,  17  Or. 
471;  Sealy  v.  Cal.  Lum.  Co.  19  Or.  96;  1  ffiU's  Code,  §  62. 

Of  course  we  would  not  claim  that  allegations  and 
interrogatories  may  be  dispensed  with  if  either  party 
objects.  The  court  so  held  in  Case  v.  Noyes,  16  Or.  329- 
But  it  did  not  hold  that  they  might  not  be  waived  if  the 
parties  so  agreed  and  the  court  consented.  The  statute 
requiring  them  is  not  imperative,  viewed  from  the  stand- 
point of  an  agreement  waiving  them.  Its  words  are  that 
the  plaintiff  "may"  serve  the  garnishee  with  allegations 
and  interrogatories,  etc.;  it  does  not  say  '* shall.*' 

We  call  particular  attention,  not  only  to  respondent's 
waiver,  but  to  the  further  fact  that  the  judgment  debtor 
was  personally  present  and  offered  no  objection.  We 
have  no  difficulty  in  finding  plenty  of  authority  in  our 
favor  in  similar  cases:  N.  C,  By,  Co,  v.  Shealey,  45  Md. 
24;  Burt  v.  Parrish  <&Co,9  Ala.  215;  Cahoon  v.  Morgan,  88 
Vt  236;  Moody  et  oL  v.  Alter  et  oL  12  Heisk.  142;  Harris  v. 
B.  B.  Co.  47  Me.  304. 

Since  this  court  has  held,  in  Carter  v.  KosMandL,  suprc^ 
that  a  garnishee's  appearance  was  equal  to  service,  it 
would  seem  superfluous  to  refer  to  decisions  in  other 
states,  but  one  or  two  are  so  strong  in  the  facts  that  we 
name  them :  Woodfalk  v.  Whitworth,  5  Caldw.  564 ;  Boy  v. 
Heard,  38  Miss.  545;  Freeman  v.  MUler,  51  Tex.  449;  Frank 
V.  Frank,  6  Mo.  App.  528. 

Victor  K  Strode,  for  Respondent 

We  contend  that  the  justice  never  obtained  jurisdic- 
tion of  the  subject  matter  of  the  case,  and  that  being 
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true  it  matters  not  whether  respondent  submitted  his 
person  to  the  jnrisdiction  of  the  court  or  not. 

We  admit  that  the  mere  service  of  either  the  order  or 
allegations  and  interrogatories  could  be  waived,  but  the 
making  of  the  order,  and  the  making  and  filing  of  allega- 
tions and  interrogatories  could  not  be  waived  or  dispensed 
with.  They  must  all  be  before  the  court  to  give  it  juris- 
diction to  try  the  case  and  render  judgment  therein. 
This  garnishment  proceeding  is  an  anomaly  in  legal 
jurisprudence.  It  has  no  analogy  or  counterpart  in  the 
common  law;  it  is  purely  a  creature  of  the  code,  and  the 
court  can  only  obtain  jurisdiction  by  the  doing  of  the 
things  there  pointed  out. 

The  true  rule  is  laid  down  at  the  last  of  section  49,  page 
136,  Brown  on  Jurisdiction:  Wolf  v.  Smith,  6  Or.  73; 
OUioeT  V.  Eervey^  5  Or.  360.  This  rule  applies  in  garnish- 
ment proceedings,  and  the  cases  hold  that  nothing  less 
than  a  strict  compliance  with  the  statute  will  give  juris- 
diction :  Steen  v.  Norton^  45  Wis.,  412;  Wells  v.  The  Amer- 
ican Express  Co.  55  Wis.  23. 

However,  we  claim  that  the  case  of  Case  v.  Noyes, 
reported  in  16  Or.  267,  and  opinion  on  rehearing,  page 
539,  is  decisive  of  this  whole  matter.  The  nature  of  the 
garnishment  proceeding,  as  well  as  the  actual  necessity 
of  sufficient  interrogatories  to  constitute  a  cause  of  action 
is  exhaustively  and  ably  discussed.  It  will  be  noticed 
that  in  the  opinion  on  the  rehearing  the  court  attaches 
but  little  importance  to  the  fact  that  the  garnishee 
appeared,  for  the  reason  that  in  that  proceeding,  unlike 
in  responding  to  a  summons,  the  party  is  compelled  to 
appear. 

Bean,  J. — The  plaintiff  in  this  proceeding  was  duly 
served  with  a  copy  of  a  writ  of  attachment  in  an  action 
at  law  in  a  justice's  court,  together  with  a  notice  specify- 
ing that  all  money  or  other  property  in  his  possession  or 
under  his  control  belonging  to  the  defendant  in  the  action 
was  attached;  and  his  certificate  in  response  thereto, 

XXIILOb.— 14. 
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beipg  unsatisfactory  to  the  plaintiff,  he  was  ordered  and 
required  by  the  court  to  appear  before  it  on  the  ninth 
day  of  September,  1891,  and  be  examined  on  oath  con- 
cerning the  same.  On  the  fifth  of  the  same  month, — 
four  days  before  the  time  fixed  in  the  order, — he  appeared 
in  court,  and  as  disclosed  by  the  return  to  the  writ  of  re- 
view, stated  that  he  wanted  to  go  to  trial,  and  waived 
the  service  of  allegations  and  interrogatories;  where- 
upon (the  plaintiff  in  the  case  consenting)  the  court  pro- 
ceeded to  hear  ''the  testimony  of  the  parties"  without 
allegations,  or  interrogatories,  or  pleadings  of  any  kind, 
and  adjudged  and  determined  that  the  garnishee  had  '4n 
his  possession  and  under  his  control  the  sum  of  two  hun- 
dred dollars  belonging  to  the  execution  creditor,"  and 
entered  a  judgment  against  him  and  in  favor  of  plaintiffs 
in  the  action  for  that  amount.  He  afterwards  sued  out  a 
writ  of  review  to  the  circuit  court,  upon  which  the  pro- 
ceedings in  the  justice's  court  were  vacated  and  annulled, 
and  hence  this  appeal. 

The  only  question  for  our  consideration  is,  whether  a 
valid  judgment  can  be  had  against  a  garnishee  without 
the  allegations  provided  for  in  section  164  of  the  Ckxle. 
The  proceedings  are  purely  statutory,  and  the  liabilities 
imposed  and  rights  secured  by  the  process  of  garnish- 
ment are  regulated  entirely  by  the  statute,  and  to  that 
we  must  look  for  the  solution  of  the  question  before  us. 
The  statutes  of  the  several  states  differ  so  radically  in 
the  mode  of  procedure  that  but  little  light  is  thrown  \ipon 
this  question  by  the  decisions  in  other  states.  It  is,  how- 
ever, generally  agreed,  whatever  the  method  of  procedure 
provided  by  statute,  that  the  process  of  garnishment  is 
in  effect  an  action  or  suit  by  the  plaintiff  in  the  principal 
action  against  the  garnishee  to  enforce  a  liability  exist- 
ing against  him  and  in  favor  of  the  defendant :  Waples 
on  Attachment,  843,  et  seq.;  and  the  issue  between  the 
plaintiff  and  garnishee  must  be  presented  to  the  court  for 
its  determination  in  the  manner  provided  by  statute : 
2  Wade  on  Attachment,  §  864. 
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In  «MC  V.  Noyes,  16  Or.  329  (19  Pac.  Rep.  104),  and 
539  (21  Pac.  Rep.  46),  this  court,  at  considerable  length 
and  with  much  care,  examined  and  considered  the  vari- 
ous provisions  of  our  statute  on  the  subject  of  garnish- 
ment, and  the  office  to  be  performed  by  the  allegations, 
and  it  was  there  held  that  after  a  garnishee  had  been 
required  to  appear  and  answer  before  the  day  fixed  for 
that  purpose,  or  within  a  time  specified  in  the  order,  the 
plaintiff  is  bound  to  serve  upon  him  written  allegations 
and  interrogatories,  and  without  such  allegations  there 
is  no  foundation  for  any  further  proceedings  against  such 
garnishee.  Strahan,  J.,  said  at  page  332 :  ** Under  the 
Code,  the  plaintiff  in  the  original  action  becomes  by  the 
process  of  garnishment  a  plaintiff  or  actor  against  the  gar- 
nishee. If  the  certificate  which  the  garnishee  is  required 
to  give  proves  unsatisfactory  to  the  plaintiff,  thereafter 
the  proceedings  are  in  the  nature  of  an  action,  and 
strictly  adversary.  The  allegations  provided  by  the 
Code  are  designed  to  enable  the  plaintiff  to  bring  upon 
the  record  the  cause  of  action  which  the  original  de- 
fendant had  against  the  garnishee,  and  to  which  the 
plaintiff  has  become  subrogated  by  virtue  of  the  attach- 
ment *  *  *  In  this  case  no  allegations  whatever 
were  served  or  filed.  This  essential  and  fundamental 
requirement  could  not  be  omitted  or  neglected  by  the 
plaintiff.  Without  such  allegations  there  is  nothing  in 
the  case  requiring  an  answer  from  the  garnishee  or  upon 
whleh  a  judgment  could  be  rendered  against  him."  See 
also  Dawson  v.  Maria,  15  Or.  556  (16  Pac.  Rep.  413),  in 
-which  the  allegations  in  a  garnishee  proceeding  were 
treated  as  a  complaint,  and  a  judgment  ordered  against 
the  garnishee  because  of  an  insufficient  answer. 

It  thus  appears  that  such  allegations  perform  the  office 
and  are  in  the  nature  of  a  complaint  on  a  cause  of  action 
which  exists  in  favor  of  the  defendant  in  the  original 
action  and  against  the  garnishee,  and  tender  to  him  the 
only  issues  he  is  required  to  answer,  or  that  the  court  is 
authorized  to  try.     All  proceedings  prior  to  such  allega- 
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tions  are  but  preliminary  steps  leading  up  to  the  forma- 
tion of  an  issue  between  the  plaintiff  and  garnishee  for 
trial  by  the  court.     By  the  service  on  the  garnishee  of  a 
copy  of  the  writ  of  attachment  and  notice,  as  provided  by 
law,  the  plaintiff  obtains  the  right,  if  the  certificate  is 
unsatisfactory,  to  maintain  an  action  against  him  upon  a 
liability  existing  in  favor  of  the  defendant  in  the  original 
action.     He  thereby  becomes,  as  it  were,  subrogated  to 
the  rights  of  action  which  the  defendant  has  against  the 
garnishee,  and  entitled  to  sue  thereon  in  his  own  name; 
but  this  action  is  not  commenced  until  the  service  of  the 
allegations.     By  the  service  of  the  order  of  the  court  re- 
quiring the  garnishee  to  appear  and  answer  at  a  specified 
time  and  place,  jurisdiction  of  his  person  is  obtained;  but 
without  the  filing  of  the  allegations  the  court  does  not 
obtain  jurisdiction  of  the  subject  matter,  and  there  is 
nothing  for  the  garnishee  to  answer,  and  no  question  for 
the  court  to  determine.     It  follows  that  no  waiver  by  the 
garnishee  of  the  allegations  can  confer  jurisdiction  upon 
the  court  any  more  than  a  waiver  of  a  complaint  in  an 
ordinary  action  can  do  so.     Before  the  jurisdiction  of  a 
court  over  the  subject  matter  can  be  said  to  exist,  it  must 
appear  that  a  complaint,  or  what  stands  in  its  place,  has 
been  submitted,  invoking  the  action  of  the  court  npon  a 
matter  within  the  scope  of  its  jurisdiction  as  conferred 
by  law:    1  Freeman  on  Judgments,  §§  113,  119;  Oarretson 
V.  Hays,  70  Iowa,  19  (29  N.  W.  Rep  788);  Jordxin  v.  Broum, 
71  Iowa,  421  (32  N.  W.  Rep.  450). 

No  such  procedure  having  been  adopted  or  followed 
in  this  case,  it  results  that  the  judgment  of  the  justice's 
court  is  void,  and  this  case  is  affirmed. 
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AUGUSTA  B.  LEADER  v.  MULTNOMAH  COUNTY. 

[8.  a  81  Pae.  Rep.  481.] 

Appeal  fbom  Cottittt  Court— Locating  Road.— A  oonntj  court  In  locat- 
ing and  establishing  highways,  is  transacting  county  business,  and  its 
proceedings  can  be  reviewed  only  by  a  writ  of  review :  Code,  {  902. 

Idem  —  Sbctioks  902,4069. — Section  4009  giving  to  any  complainant  who 
may  conceive  himself  aggrieved  by  the  assessment  of  damages  by  the 
county  court  in  locating  a  road  the  right  to  appeal  therefrom  to  the 
circuit  court,  modifies  section  902  only  to  the  extent  of  allowing  an 
appeal  ftt)m  the  order  of  the  county  court  adopting  and  approving  the 
report  of  the  appraisers ;  it  does  not  allow  an  appeal  from  the  entire  pro- 
ceedings in  locating  the  road,  hence  on  such  an  appeal  no  questions  of 
petition  or  notice  can  be  considered. 

Multnomah  County:  E.  D.  Shattuce,  Judge. 
Plaintiff  appeals.     Affirmed. 
Victor  K.  Strode,  for  Appellant 
John  H.  Hall,  for  Respondent. 

Bean,  J. — This  is  an  appeal  from  a  judgment  of  the 
circuit  court  of  Multnomah  County  rendered  against  the 
appellant  for  costs  on  an  appeal  taken  by  her  from  the 
assessment  of  damages  by  the  county  court  in  the  matter 
of  the  location  and  establishment  of  a  county  road  over 
and  across  her  premises.  There  is  no  bill  of  exceptions 
in  the  record,  nor  does  the  appellant  claim  that  any  errors 
were  committed  by  the  trial  court,  but  she  insists  that 
the  proceedings  of  the  county  court  in  the  matter  of  the 
location  of  the  proposed  road  are  void  for  want  of  juris- 
diction, because  no  sufficient  petition  for  the  location  of 
the  road  was  filed  or  notice  given,  and  consequently 
argues  that  the  circuit  court  had  no  jurisdiction  to  render 
the  judgment  appealed  from. 

We  do  not  think  the  question  can  be  raised  or  consid- 
ered on  this  appeal.  By  the  statute,  the  proceedings  of 
the  county  court  in  the  transaction  of  county  business, 
can  De  reviewed  only  upon  a  writ  of  review :  Code,  sec. 
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902 ;  and  this  is  an  attempt  by  an  appeal  to  review  the 
proceedings  of  that  court  in  the  location  and  establish- 
ment of  a  county  road,  which  is  the  transaction  of  county 
business,  and  is  therefore  prohibited  by  the  section  of 
the  statute  referred  to.  Section  4069,  which  gives  to  any 
complainant  who  may  conceive  himself  aggrieved  by  the 
assessment  of  damages  by  the  county  court  in  the  loca- 
tion of  a  county  road  the  right  to  appeal  therefrom  to 
the  circuit  court,  only  modifies  or  affects  the  provisions 
of  section  902,  so  as  to  allow  such  an  appeal  to  be  taken 
from  the  order  of  the  county  court  adopting  and  approv- 
ing the  report  of  the  appraisers,  and  not  from  the  entire 
proceedings  in  the  location  of  the  road.  The  language 
of  the  statute  is  that  the  complainant  ''mlby,  within 
twenty  days  after  such  report  (of  the  appraisers)  is 
adopted  by  the  court,  appeal  therefrom  to  the  circuit 
court  of  the  proper  county."  Now,  manifestly,  this  can 
only  mean,  that  such  appeal  is  to  be  taken  from  the  order 
of  the  county  court  adopting  the  report  of  the  i)ersons 
appointed  to  assess  the  damages,  and  in  no  way  brings 
up  for  consideration  any  other  question  arising  in  the 
location  of  the  road.  The  only  question  the  circuit  court 
can  try  on  such  an  appeal  is  one  of  damages ;  and  on  an 
appeal  from  the  judgment  of  the  circuit  court  to  this 
court,  we  can  only  consider  such  errors  appearing  of 
record,  as  may  have  been  committed  by  the  trial  courts 
in  the  trial  of  that  question. 

It  is  urged,  however,  that  the  question  of  the  jurisdic- 
tion of  the  court  can  be  raised  at  any  stage  of  the  pro- 
ceedings. As  a  general  rule  this  is  true.  But  in  this 
case  the  jurisdiction  of  the  circuit  court  did  not  depend 
upon  the  regularity  of  the  proceedings  of  the  county 
court  in  locating  the  road,  but  only  on  the  fact  that  the 
appellant  conceived  herself  aggrieved  by  the  disposition 
made  by  that  court  of  her  claim  for  damages^  and  from 
which  she  had  regularly  appealed. 

The  judgment  is  therefore  affirmed. 
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J    B.  SLEMMONS  v.  X  B.  THOMPSON  et  al. 

[3.  a  81  FlM.  Rep.  514.] 

Mandamus — To  Cokpsl  Transfkr  or  Oobporatb  Stock.— Under  HilVs 
Code,  I  3229,  providing  that  the  stock  in  all  private  corporations  is  to 
be  deemed  personal  property,  and  subject  to  attachment,  levy,  and  sale, 
and  the  corporation,  in  case  of  such  sale,  required  to  make  the  necessary 
transfer  thereof  to  the  purchaser  on  the  books  of  the  company,  man* 
damus  will  not  issue  commanding  a  transfer  to  a  purchaser  at  execution 
sale,  unless  his  right  to  the  possession  thereof  is  clear  and  unquestionable. 

Idkm  — CoDB,  i  fi03— Masket  Valub  of  Stock  — Rbmbdt  at  Law.— Man- 
damus will  not  issue  against  a  corporation  in  Oregon  except  for  the  neg- 
lect of  the  proper  officers  to  perform  some  duty  which  the  law  enjoins  and 
where  there  is  no  plain  and  adequate  remedy  at  law.  The  &ct  that  cor- 
porate stock  has  no  market  value,  does  not  affect  the  law-remedy  of 
damages  for  refusing  to  transfer  it  on  the  stbek  books ;  but  where  the 
officers  of  the  corporation  have  conveyed  away  its  property  and  rendered 
it  apparently  insolvent,  there  is  no  adequate  remedy  at  law,  and  man- 
damus will  issue  to  compel  a  transfer  of  stock  to  a  purchaser  at  an  exe- 
cution sale.    Durham  v.  Motumu9ital  M,  0»,  9  Or.  41,  distinguished. 

Multnomah  County :  E.  D.  Shattuck,  Judge. 

Application  by  J.  B.  Slemmons  for  a  writ  of  man- 
damus to  compel  the  Clarnie  Land  &  Improvement 
Company  to  transfer  to  him  certain  shares  of  its  stock 
which  he  had  purchased.  Writ  denied,  and  plaintiff  ap- 
peals.    Reversed. 

Edward  R  Watson  (Jamea  F.  Watson  on  the  brief )»  for 
Appellant 

Geo.  J?.  Durham  (Chas.  B.  Bellinger  on  the  brief),  for 
Respondents. 

LfORD,  C.  J.— This  is  a  proceeding  by  mandamus  to 
compel  the  transfer  of  seventy -five  shares  of  stock  of  the 
Clarnie  Land  &  Improvement  Company,  and  to  allow  an 
insx)ection  of  the  records  of  the  corporation.  The  record 
discloses  that  an  application  was  made  by  the  plaintiff  for 
a  writ  of  mandamus  against  J.  B.  Thompson,  as  secre- 
tary of  the  Clarnie  Land  &  Improvement  Company,  to 
compel  him  to  transfer  seventy-five  shares  of  the  capital 
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stock  of  said  company  to  plaintiff  on  the  books  of  the 
corporation,  and  also  to  allow  his  attorney  to  Inspect 
such  books;  that  thereafter  the  defendants  made  their 
return  to  the  alternative  writ  issued  by  the  court,  deny- 
ing all  the  material  allegations  thereof,  and  setting  up 
various  defenses,  among  them,  tha't  the  stock  in  question 
was  owned  by  other  persons  than  the  plaintiff;  that  the 
pretended  transfer  to  him  was  simulated,  fictitious,  and 
fraudulent,  and  that  he  was  not  the  owner  thereof;  that 
bis  claim  was  made  at  the  instigation  of  one  D.  P.  Thomp- 
son, for  whom  he  held  said  stock,  and  solely  for  the  pur- 
pose of  embarrassing  and  interfering  with  the  management 
of  the  affairs  of  the  corporation;  that  plaintiff  had  insti- 
tuted a  suit  in  equity  against  the  company,  its  president, 
and  one  G.  K.  Harbaugh,  to  establish  his  rights  to  the 
stock  in  controversy,  and  to  participate  and  share  in  the 
profits  and  business  of  the  corx)oration,  and  to  fully  adju- 
dicate his  pretended  rights,  etc. ;  that  all  the  defendants 
had  appeared,  eta;  that  whatever  rights,  as  owner  of 
such  stock,  the  plaintiff  may  have  had  could  be  fully  and 
fairly  adjudicated  in  such  suit,  which  was  then  pending 
and  undetermined  in  the  equity  department  of  the  circuit 
Qouri 

The  plaintiff  replied  to  the  return,  and  the  matter 
being  at  issue,  was  tried,  and  judgment  rendered  for  the 
defendant,  dismissing  the  alternative  writ  Thereupon 
the  plaintiff  asked  and  obtained  leave  to  file  an  amended 
petition  and  writ  This  amended  alternative  writ  sets  up 
that  the  stock  of  the  company  consists  of  three  hundred 
and  fifty  shares  of  the  par  value  of  one  hundred  dollars 
each,  and  that  seventy  five  of  these  shares  are  fully  paid 
up,  the  remainder  being  unpaid  in  any  part;  that  the 
plaintiff  purchased  these  seventy- five  shares  in  1891  from 
Samuel  T.  Stephens,  ^administrator  of  the  estate  of 
Thomas  F.  Stephens  deceased,  who  obtained  the  same 
by  purchase  and  assignment  at  an  execution  sale;  that 
the  defendants  have  colluded  and  conspired  together  to 
depreciate  the  value  of  said  seventy-five  shares  of  paid- 
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tip  stock;  have  executed  a  pretended  deed  of  conveyance 
in  the  name  of  the  corporation  of  all  its  property,  of  the 
value  of  thirty  thousand  dollars,  over  and  above  all  legal 
incumbrances  thereon,  to  one  C.  K.  Harbaugh  for  a  nom- 
inal consideration  of  ten  dollars,  but  with  a  secret  agree- 
ment for  the  sale  of  said  property  by  Harbaugh  to  the 
defendant  Rathbun,  and  the  payment  of  any  excess  over 
said  incumbrances  to  said  J.  H.  Bathbun  for  his  own  use 
and  benefit,  etc..  With  the  exception  of  the  alleged  col- 
lusion for  the  purposes  therein  stated,  and  the  maldng  of 
Rathbun  and  the  Clamie  Land  <fe  Improvement  Company 
parties,  the  amended  alternative  writ  is  in  substance  and 
effect  the  same  as  the  one  previously  referred  to,  and  to 
which  several  defenses  were  set  up  showing  the  conflict- 
ing rights  to  the  stock  in  controversy.  A  demurrer  was 
filed  to  this  amended  alternative  writ  by  the  defendants 
J.  B.  Thompson  and  J.  H.  Rathbun,  which  the  court  sus- 
tained and  dismissed  the  writ,  giving  judgment  against 
the  plaintiff  and  in  favor  of  the  defendants  for  their  costs. 
It  is  from  this  judgment  that  the  appeal  is  brought 

The  record  of  the  previous  proceeding,  and  the  de- 
murrer to  the  amended  alternative  writ  and  judgment 
thereon,  are  presented  as  one  consecutive  record.  We 
have  set  them  out  as  briefly  as  we  could  without  obscur- 
ing the  facts.  The  previous  proceeding  is  treated  as  a 
necessary  part  of  the  appeal  in  order  to  explain  the 
action  of  the  court  in  allowing  the  amendment  of  the 
writ,  and  the  object  the  plaintiff  sought  by  it  This  was 
to  give  the  plaintiff  an  opportunity  to  add  such  additional 
allegations  or  facts  as  he  might  think  would  establish 
his  right  to  relief  by  mandamus,  notwithstanding  the 
result  of  the  previous  proceeding  or  any  matter  arising 
out  of  it^  which  the  trial  court  was  understood  to  be 
invited  to  bear  in  mind  when  passing  on  the  demurrer. 
In  each  instance,  the  trial  court  dismissed  the  writ  for 
the  reason  that  mandamus  was  not  an  appropriate  remedy 
to  try  or  determine  the  questions  involved,  basing  its 
ruling  on  the  decision  of  this  court  in  the  case  of  Dur- 
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Jiam  V.  Monumental  M.  Go,  9  Or.  41.  That  decision  was 
based  on  two  points — firaU  that  the  purchaser  of  stock 
under  an  execution  sale  is  not  entitled  to  a  writ  of  man- 
damus to  compel  its  transfer  on  the  books  of  the  corpor- 
ation when  the  ownership  of  such  stock  is  in  dispute; 
and,  second,  that,  except  under  an  execution  sale,  the  pur- 
chaser of  stock  is  not  entitled  to  the  writ  to  compel  its 
transfer  when  there  is  an  adequate  remedy  at  law.  In 
that  case,  the  general  proposition  that  qiandamus  would 
not  lie  to  compel  the  transfer  of  stock  upon  the  books  of 
a  private  corporation  in  cases  where  the  stock  in  ques- 
tion has  been  sold  at  a  private  or  voluntary  sale,  was 
conceded ;  but  it  was  maintained,  for  reasons  that  will 
presently  appear,  that  a  different  rule  prevailed  where 
the  stock  in  question  has  been  the  subject  of  a  sale  upon 
execution,  notwithstanding  the  disputed  ownership  of  it 
arising  out  of  a  private  sale  to  other  parties  prior  to  the 
commencement  of  the  action. 

Under  the  corporation  laws  of  this  state  then  and 
now  the  stock  in  all  private  corporations  is  to  be  deemed 
personal  property,  and  subject  to  attachment,  levy,  and 
sale,  and  the  corporation  in  case  of  such  sale  is  required 
to  make  the  necessary  transfer  thereof  to  the  purchaser 
on  the  books  of  the  company:  HilFs  Code,  §  3229.  By 
force  of  this  section,  backed  by  the  case  of  Bailey  v.  Stro- 
hecker,  88  6a.  260  (95  Am.  Dec.  388),  decided  under  a 
similar  statute,  the  plaintiff  in  the  Durham  case  claimed 
that  he  was  entitled  to  the  writ  to  compel  the  transfer  of 
the  shares  he  had  purchased.  It  is  not  doubted  that  if 
the  plaintiff's  right  to  the  possession  of  such  stock  had 
been  clear  and  unqestionable,  requiring  no  litigation  to 
settle  it,  he  would  have  been  entitled  to  the  writ  to  com- 
pel the  transfer  of  the  shares  he  had  purchased  at  the 
execution  sale.  It  was  the  fact  that  the  ownership  of 
the  shares  was  disputed, — that  other  parties  not  before 
the  court  were  admitted  by  the  demurrer  to  be  the 
owners  of  such  shares  prior  to  the  commencement  of  the 
action, —  that  induced  this  court  to  deny  the  writ,  as  not 
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being  adapted  to  investigate  and  determine  disputed 
rights  to  property,  and  to  hold  that  its  proper  ofSce  was 
to  command  a  duty  to  be  performed  where  the  legal  right 
was  clear  and  not  in  dispute.  As  i%  had  been  previously 
held  that  the  ofQce  of  the  writ  tinder  the  Code  was  pre- 
cisely the  same  as  it  was  under  the  common  law  ( Warner 
V.  Myers,  4  Or.  75),  it  necessarily  resulted  that  it  could 
not  be  used  even  under  an  execution  sale  of  stock  to 
compel  the  transfer  of  such  stock  to  the  purchaser  on 
the  books  of  the  corporation  unless  his  right  to  it  was 
clear,  and  not  requiring  litigation  to  settle.  The  right 
given  by  statute  to  the  purchaser  of  stock  at  an  execu- 
tion sale  to  have  it  transferred  was  not  thought  by  the 
writer  of  that  opinion  to  invade  this  principle,  or  alter 
the  nature  or  object  of  the  writ  Hence,  when  it  was 
admitted  that  the  ownership  of  the  shares  was  in  dis- 
pute, and  litigation  would  be  required  to  settle  it,  neces- 
sarily, upon  principle,  mandamus  would  not  lie,  and  so 
the  court  held  in  that  case. 

Turning  now  to  the  matter  in  hand,  as  the  issue  made 
by  the  return  to  the  original  alternative  writ  involved  a 
litigation  of  the  ownership  of  the  shares  in  question,  the 
ruling  of  the  trial  court  was  undoubtedly  within  the  case 
of  Durham  v.  Monumental  M.  Co.  9  Or.  41,  and  that  writ 
was  properly  dismissed.  If  the  facts  set  up  as  a  defense 
in  the  return  to  the  first  alternative  writ  shall  be  consid- 
ered as  present  in  the  decision  upon  the  demurrer  to  the 
amended  alternative  writ,  there  can  be  no  doubt  that  this 
writ  too  was  properly  dismissed.  Although  the  original 
proceedings  are  brought  up  as  a  part  of  this  appeal,  and 
apparently  the  decision  of  the  trial  court  was  made  upon 
that  theory,  as  is  urged,  it  must  have  been  under  the  cir- 
cumstances; yet  it  is  difficult  to  understand  how  we 
can  consider  the  amended  writ  otherwise  than  upon 
the  sufficiency  of  its  allegations  to  entitle  the  plaintiff 
to  the  particular  relief  sought  Ordinarily,  when  a 
pleading  is  amended,  the  original  pleading  ceases  to 
be  a  part  of  the  record,  because  the  party  pleadings 
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having  the  power,  has  elected  to  make  the  change: 
Wells  V.  Applegate,  12  Or.  209  (6  Pac.  Rep.  770).  Much 
of  the  brief  of  the  defendants  is  consumed  in  the  state- 
ment of  this  matter,  as  much  of  their  argument  based  on 
it  is  urged  in  support  of  the  ruling  of  the  court  in  dis- 
missing the  writ.  Under  such  circumstances,  we  have 
felt  bound  to  state  it;  and  if  we  could  consider  it,  the 
case  would  come  to  an  end  at  once,  as  there  can  be  no 
question  but  that  the  ruling  of  the  court  on  the  first  ap- 
plication was  correct  Besides,  if  there  were  such  de- 
fenses as  disputed  ownership  of  the  shares  requiring 
litigation  to  settle,  or  the  pendency  of  a  suit  in  equity 
between  the  same  parties  for  an  adjudication  of  the  same 
matter,  they  ought  to  have  been  pleaded ;  otherwise  they 
cannot  be  considered.  We  must  look,  therefore,  to  the 
facts  alleged  in  the  amended  writ,  which  by  the  demurrer 
stand  admitted,  to  determine  whether  the  plaintiff  shows 
himself  entitled  to  relief  by  mandamus. 

By  the  amended  writ  it  appears  that  the  plaintiff  is 
the  purchaser  of  the  stock  in  controversy  at  private  sale, 
and  that  it  is  the  only  paid-up  stock  of  the  corporation, 
and  that  the  defendants — its  president  and  secretary — 
are  conspiring  and  colluding  to  depreciate  the  value  of 
such  stock ;  that  they  have  disposed  of  the  property  of 
the  corporation  by  a  pretended  conveyance,  but  upon  a 
secret  trust  for  the  sole  use  and  benefit  of  the  defendant 
J.  H.  Rathbun,  and  in  fraud  of  the  rights  of  the  plaintiff. 

Under  the  provision  of  our  Code,  §  593,  the  writ  of 
mandamus  **may  be  issued  to  any  inferior  court,  corpo- 
ration, board,  officer,  or  person,  to  compel  the  perform- 
ance of  an  act  which  the  law  especially  enjoins  as  a  duty 
resulting  from  an  office,  trust,  or  station.  The  writ  siiall 
not  issue  in  any  case  where  there  is  a  plain,  8x>eedy,  and 
adequate  remedy  in  the  ordinary  course  of  the  law." 
The  effect  of  these  provisions  is,  that,  as  against  the 
corporation,  the  writ  can  only  issue  for  a  neglect  of  the 
proper  officer  of  the  corporation  to  i)erform  some  duty 
which  the  law  enjoins,  and  there  is  no  other  plain  and 
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adequate  remedy.  In  the  case  at  bar,  the  breach  of  duty 
alleged  is  the  refusal  of  the  corporation  to  transfer  this 
stock  and  enroll  the  plaintiff  on  its  books  as  a  stock- 
holder, and-  the  fraudulent  acts  of  its  agents  in  dispos- 
ing of  its  property  under  a  secret  trust  for  private  ad- 
vantage in  fraud  of  the  rights  of  the  plaintiff,  and  which 
render  the  corporation  apparently  insolvent  This  cor- 
poration is  of  a  purely  private  character,  organized  and 
operated  for  private  gain  merely.  *'It  is  charged  with 
no  public  duty  or  trust  in  the  management  of  its  affairs 
that  is  not  imx)osecl  upon  an  unincorporated  association 
or  partnership  engaged  in  a  like  enterprise":  Freon  v. 
Carriage  Co.  42  Ohio  St  87  (51  Am.  Rep.  794).  If  the 
refusal  to  transfer  this  stock  is  a  breach  of  corporate 
duty  to  the  plaintiff  as  an  individual,  and  he  has  at  the 
same  time  a  plain  and  adequate  remedy  at  law  to  redress 
the  wrong  or  injury,  he  has  no  right  to  the  writ  In  such 
case  he  stands  on  no  better  footing  than  any  other  indi- 
vidual suffering  an  injury  from  the  refusal  of  his  part- 
ners or  associates  in  business  to  perform  some  duty 
devolving  on  them,  and  has  no  better  right  to  the  use 
of  such  writ  to  redress  his  injury.  In  one  case  as  the 
other,  where  compensation  in  damages  for  such  breach 
of  duty  can  be  readily  ascertained,  the  law  has  provided 
an  adequate  remedy,  which  must  be  resorted  to. 

That  an  action  for  damages  will  lie  for  wrongfully 
refusing  to  transfer  shares  of  stock,  is  conceded,  but  it  is 
claimed  that  it  will  not  furnish  an  adequate  remedy  in 
the  present  case  (1)  because  such  stock,  being  the  only 
paid-up  stock,  possesses  a  peculiar  value  over  other  stock 
of  the  corporation  that  cannot  be  estimated  in  damages; 

(2)  that  being  the  only  paid-up  stock  of  its  kind,  it  could 
not  be  replaced  by  purchase  of  other  shares  in  market; 

(3)  that  as  it  was  the  only  stock  of  its  kind,  it  could  have 
no  market  value;  and  (4)  that  the  wrongful  and  fraudu- 
lent acts  of  the  defendant  in  transferring  the  property 
upon  a  secret  trust  has  destroyed  any  market  value  for 
such  stock,  and  rendered  the  corporation  apparently 
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insolvent      Each  of  these  objections  is  based  on  the 
ground  that  the  remedy  at  law  is  inadequate  to  ascertain 
the  damages  to  which  the  plaintiff  is  entitled,  and  neces- 
sarily each  is  to  be  considered  independently  upon  its 
own  merits.     It  is  said  that  this  stock  being  the  only 
paid-up  stock  of  the  corporation,  possesses,  by  reason 
of  this  circumstance,  a  peculiar  value  over  other  stock  of 
the  corporation,  which  is  not  ascertainable  in  damans. 
This  likens  such  stock  to  a  favorite  thing,  which,  on 
account  of  the  pretium  affectionia,  has  an  extrinsic  value 
which  is  not  ascertainable  in  damages.     The  fact  that 
some  stock  of  a  corporation  may  be  more  valuable  than 
other  stock  by  reason  of   money  payments,  does  not 
impart  to  it  the  value  of  a  favorite  thing,  or  indicate  that 
the  value  of  such  stock  cannot  be  properly  estimated  upon 
legal  principles.     It  must  have  some  peculiar  kind  of 
value  arising  out  of  circumstances  that  impart  to  it  the 
quality  of  a  favorite  thing,  so  that  its  actual  value  is  not 
the  measure  of  damages,  before  that  doctrine  can  be 
invoked.     There  is  language  in  the  books  assigning  as  a 
reason  why  mandamus  will  not  lie  to  compel  a  transfer 
of  shares,  that  the  plaintiff,  by  recovering  the  value  of 
the  stock,  may  replace  it  by  purchasing  other  shares  in 
the  market.    But  it  is  not  meant  by  this  that  if  the  stock 
of  such  corporation  is  not  the  subject  of  sale  in  open 
market  so  that  such  shares  could  not  be  replaced  by  the 
purchase  of  other  shares  with  the  amount  recovered  for 
them,  the  plaintiff  would  be  entitled  to  the  writ  notwith- 
standing the  action  at  law  would  fully  indemnify  him  for 
their  value.     It  is  only  meant  that  where  there  is  an  open 
market  for  such  shares,  and  the  market  value  of  them 
can  be  recovered  by  action,  the  plaintiff  may  replace 
them  so  that  there  cannot  be  any  necessity  or  even  a 
desire  of  possessing  the  identical  shares:    Shipley  v.  Me- 
chanic's Bank,  10  Johns.  484.    Where  recovering  the  value 
of  the  stock  would  indemnify  the  party,  the  writ  ought 
not  to  be  granted:    Murray  v.  Stevens,  110  Mass.  95. 

It  is  also  urged,  that  as  this  is  the  only  stock  of  its 
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kind,  it  could  not  have  any  market  value,  but  it  is  not 
perceived  how  that  circumstance  stands  in  the  way  of 
estimating  its  actual  value.  There  are  many  corpora- 
tions the  stock  of  which  is  not  the  subject  of  sale  in  open 
market  and  possesses  no  known  market  value  though 
such  stock  has  an  actual  value.  When  the  stock  has  no 
marke^  value,  it  may  be  somewhat  more  difficult,  de- 
pendent upon  the  circumstances,  to  ascertain  its  actual 
value,  than  it  would  be  if  it  had  a  known  market  value. 
The  rule  in  assessing  damages  is  not  dependent  on  a 
market  value,  but  the  actual  value  is  to  be  determined 
under  all  the  circumstances.  In  Freon  v.  Carriage  Co.  42 
Ohio  St  37  (51  Am.  Rep.  794),  where  it  was  claimed  that 
the  damages  were  not  ascertainable  because  the  stock 
had  no  market  value,  the  court  says :  **In  actions  for  the 
conversion  of  personal  property,  such  as  these  shares, 
the  damages  are  not  limited  to  the  market  value  of  the 
stock.  Its  actual  value,  to  be  determined  under  all  the 
circumstances,  such  as  the  dividend-making  capacity,  the 
good  will,  etc.,  etc.,  is  the  measure  of  damages."  So 
far,  at  least,  we  do  not  think  that  the  presence  of  these 
circumstances  in  the  case  at  bar  renders  the  damages 
incapable  of  ascertainment,  or  doubtful,  so  as  to  affect 
the  adequacy  of  the  remedy  at  law.  Unless,  therefore, 
the  last  objection  assigned  renders  the  remedy  at  law 
inadequate  to  establish  the  plaintiff's  damages,  the  writ 
will  not  lie. 

The  last  objection  is  predicated  upon  the  idea  that 
the  fraudulent  acts  of  the  defendant,  as  alleged,  have 
destroyed  any  market  for  such  stock,  and  rendered  the 
corporation  apparently  insolvent  Assuming  the  facts 
to  be  true  as  alleged,  the  presence  of  such  fraudulent 
impediments  necessarily  depreciates  the  value  of  such 
stock,  destroys  its  market,  and  deprives  the  corporation 
of  its  property,  and  apparently  renders  it  insolvent 
The  corporation  is  stripped  of  its  property,  and,  though 
fraudulently  done,  until  set  aside,  it  affects  the  solvency 
of  the  corporation,  and  necessarily  the  value  of  its  stock 
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Such  being  the  case,  does  not  the  presence  of  these  fraud- 
ulent impediments  affect  the  adequacy  of  the  remedy  at 
law  to  ascertain  the  damages  to  which  the  plain  ciff  is 
entitled?  Stock  that  is  valuable  may  have  no  known 
market  value,  yet  its  actual  value  may  be  ascertained  by 
taking  an  account  of  the  property  and  assets  of  the  cor- 
poration, its  dividend-making  capacity,  etc.  But  if  the 
corporation  has  been  deprived  of  its  property  by  fraud- 
ulent conveyances,  while  they  may  be  set  aside  in  equity 
and  the  corporation  restored  to  its  rights,  they  cannot  be 
considered  as  so  set  aside  in  the  trial  of  an  action  at  law 
in  the  computation  of  damages.  It  is  true,  the  defend- 
ants admit  that  the  conveyances  are  fraudulent,  but  the 
effect  of  such  admission  is  only  for  the  purposes  of  this 
case ;  it  does  not  have  the  effect  to  set  them  aside,  or 
that  the  defendants  will  consider  them  as  set  aside  in  an 
action  at  law  for  damages.  While  equity  will  set  them 
aside  upon  proof  of  the  secret  trust  and  fraud,  the  plain- 
tiff, not  being  a  stockholder,  cannot  invoke  the  jurisdiction 
of  equity,  and  until  these  conveyances  are  set  aside  he 
cannot  obtain  a  judgment  for  the  actual  value  of  such 
stock.  As  the  effect  of  these  fraudulent  contrivances  is 
apparently  to  deprive  the  corporation  of  its  property, 
and  to  so  affect  its  solvency  as  to  render  the  actual  value 
of  the  stock  of  so  precarious  a  character,  so  doubtful  and 
uncertain,  as  to  be  practically  incapable  of  ascertainment, 
it  results  that  the  remedy  at  law  is  inadequate  to  com* 
'  pensate  the  plaintiff  in  damages  for  the  actual  value  of 
such  stock  for  the  refusal  to  transfer  it 

It  is  not  material  that  the  plaintiff  may  resort  to  his 
remedy  in  equity  and  secure  a  decree  which  shall  compel 
a  registry  of  his  shares  and  enroll  him  as  a  stockholder, 
whereby  he  will  be  put  in  possession  of  his  admitted 
legal  rights,  and  be  placed  in  a  x)osition  to  aid  the  cor- 
X)oration  in  setting  aside  the  fraudulent  conveyances  by 
which  the  defendants  have  deprived  it  of  its  property 
and  rendered  its  stock  practically  valueless.  The  exist- 
ence of  a  remedy  in  equity  is  not  a  bar  to  the  issuance  of 
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the  writ.  Tbe  rule  is  that  the  writ  of  maDdamns  will  not 
lie  in  any  case  where  another  legal  remedy  exists,  and  it  is 
only  used  to  prevent  a  failure  of  justice.  By  legal 
remedy  is  meant  a  remedy  at  law.  Nor  has  section  534 
of  the  Code  made  any  change  in  this  regard.  The  exist- 
ence or  non-existence  of  an  adequate  remedy  at  law, 
under  the  ordinary  forms  of  legal  procedure,  is  the  test 
whether  or  not  the  writ  shall  issue:  Durham  y.  Monumental 
M,  Co,  supra.  So  that  though  the  plaintiflf  might  obtain 
redress  by  resorting  to  equity,  that,  of  itself,  is  not  a  con- 
clusiye  objection  to  the  application. 

By  the  demurrer  the  defendants  admit  that  the  plain- 
tiff is  the  owner  of  the  stock  in  question,  and  that  the 
refusal  to  transfer  it  is  wrongful,  and  that  as  agents  of 
the  corporation  they  have  colluded  and  fraudulently 
transferred  its  property  on  a  secret  trust  for  the  sole 
benefit  of  one  of  such  agents.  The  legal  coasequences 
of  these  admissions  are,  that  the  legal  right  of  the  plain- 
tiff to  have  such  shares  transferred  is  clear  and  unques- 
tionable, and  that  his  legal  remedy  for  compensation  in 
damages  has  been  rendered  inadequate  by  the  fraudulent 
contrivances  of  the  di  fendauts.  Where  the  legal  right 
to  the  possession  of  the  shares  is  clear  and  unquestion- 
able, involving  no  litigation  to  settle  it,  and  where  there 
can  be  no  recovery  of  their  value  at  law,  the  writ  lies, 
not  as  a  matter  of  discretion,  but  of  right,  as  the  appro- 
priate relief  to  prevent  a  failure  of  justice.  Tn  such 
case,  the  writ  of  mandamus  is  the  right  arm  of  the  law, 
which  needs  its  assistance  to  be  enforced. 

While  our  statute  does  not  directly  impose  the  duty 
upon  the  corporation  to  make  such  transfer  of  shares  to 
the  purchaser  upon  its  books,  nevertheless  such  duty  is 
imposed  by  reasonable  construction  and  implication  to 
make  such  transfer,  and  the  refusal  of  the  proper  officer 
of  the  corporation  to  perform  such  duty  is  the  gist  of  the 
action:  Hill's  Code,  g  3228;  Durham  v.  Monumental  M,  Co, 
snpi'a.  As  a  consequence,  we  think,  as  the  record  stands, 
the   plaintiff  was   entitled  to  the  writ.     In  view  of    the 
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State  of  ibe  record  and  the  claim  of  counsel  upon  it,  the 
ruling  of  the  court  below  as  based  on  Durham  v  Monu- 
mental M.  Co.  supra,  the  importance  of  the  matter  involved, 
and  the  ability  with  which  it  has  been  presented  and 
discussed,  the  case  has  necessarily  required  of  us,  and 
we  have  felt  bound  to  give  it,  an  extended  examination. 
It  results  from  the  views  herein  expressed  that  the 
judgment  must  be  reversed. 


28    236 

44    96  [  Aigued  November  14, 1892 ;  decided  November  28, 1882.] 

MARY  A.  BECKLEY  v.  J.  8.  BECKLEY. 

[S.C.8lPac.Bep.47a] 

DivoBCE— Cbusltt*— GoDB,  }4d5. — L^al  cruelty  authorizing  a  divorce  ib 
a  term  not  easily  defined.  It  is  not  every  threat  nor  overt  act  of  violence ; 
there  must  be  an  intention  to  worry  the  other.  Cruelty  is  a  question  of 
intent,— a  mental  purpose  to  wound  the  feelings  of  the  other  party. 

HusBAHD  AHD  WiFB— DivoBCE.— A  divoroe  will  not  be  granted  upon  the 
ground  of  cruel  and  inhuman  treatment  where  it  appears  that  both 
parties  were  active  in  contributing  to  the  injury  complained  ol 

Douglas  County:  Martin  L.  Pipes,  Judge. 
Plaintiff  appeals.     Affirmed. 
Wm.  R.  Willis,  for  Appellant 
Jos.  W.  Hamilton,  for  Respondent 

Moore,  J. — This  is  a  suit  for  divorce  brought  by  the 
wife  against  the  husband  on  the  ground  of  cruel  and 
inhuman  treatment.  A  counter-claim  was  filed  by  the 
husband  asking  a  decree  on  the  same  grounds,  but  the 
court  below  denied  the  claim  of  each,  and  the  plaintiff 
appeals. 

It  appears  from  the  pleadings  and  evidence  that  the 
parties  were  married  in  Douglas  County,  Oregon,  May 

*NoTB.— An  interesting  and  exhaustive  review  of  the  authorities  on  this 
fubject  will  be  found  in  Central  Law  Journal,  vol.  37,  p.  08^  in  an  article 
entitled,  "What is  Legal  Cruelty?"— Reporter. 


Nov.  1892.]  Beckley  v.  Beckley.  227 

Opinion  of  the  court— Moobb,  J. 

21,  1873,  and  that  they  have  five  children,  the  youngest 
being  four  and  the  oldest  sixteen  years;  that  about  two 
years  ago  their  eldest  daughter,  then  about  sixteen,  died; 
that  up  to  that  time  they  had  lived  together  happily; 
that  upon  the  death  of  this  daughter  the  plaintiff  become 
restless  in  consequence  of  the  loss,  and  gave  less  of  her 
time  to  her  home  duties;  that  in  May,  1890,  she  attended 
a  picnic  in  company  with  several  others,  and  in  going 
there  a  lady  friend  rode  with  her  in  the  buggy,  and  as 
they  were  about  to  ascend  a  hill  the  lady  riding  with 
plaintiff  expressed  fears  about  her  ability  to  manage  the 
horse,  and  suggested  that  a  Dr.  Ben  Bradley,  then  riding 
in  another  carriage,  be  invited  to  take  her  place  and 
drive  the  horse.  He  did  so,  and  drove  to  the  summit 
with  the  plaintiff.  The  defendant,  hearing  of  this,  disap- 
proved the  act,  and  requested  that  his  wife  should  not 
again  meet  or  talk  with  Dr.  Bradley;  that  she  paid  but 
little  attention  to  her  husband^s  request,  and  from  that 
time  an  estrangement  began  to  spring  up  between  them; 
that  she  often  went  to  the  hotel  where  the  doctor  was 
boarding,  and  also  met  him  at  the  drug  store;  that  no 
serious  difficulty  occurred  till  about  December  10,  1890, 
when  she  went  to  the  drug  store  and  remained  there 
about  three  quarters  of  an  hour  in  his  company;  that 
this  drug  store  was  a  public  place,  and  others  were  com- 
ing and  going  all  the  time  she  was  there;  that  the 
respondent  had  a  store  about  one  hundred  yards  from  the 
drug  store,  and  he  saw  his  wife  go  there;  that  after  she 
had  remained  there  for  that  time  he  went  to  the  drug 
store,  and  when  Dr.  Bradley  saw  him  he  left  by  a  back 
way.  She  walked  from  the  drug  store  with  her  husband 
to  his  store,  and  as  he  reached  it  she  claims  that  he 
threatened  to  shoot  her.  He  claims  that  he  said  that  he 
would  shoot  both  her  and  Dr.  Bradley  if  he  caught  them 
together 'again,  unless  he  could  keep  them  apart  in  some 
other  way. 

The  next  act  complained  of  occurred  about  April  10, 
1891.    The  plaintiff  had  gone  out,  and  in  her  absence  the 
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defendant  locked  the  door,  but  as  soon  as  she  returned 
he  unlocked  it  and  let  her  in.  May  5, 1891,  was  the  date  of 
the  next  aci  in  the  drama,  and  consisted  in  the  defendant 
again  locking  her  out.  He  had  returned  from  the  store, 
had  put  the  small  children  to  bed,  and  had  gone  to  bed 
himself.  After  he  had  been  in  bed  about  an  hour  he  got 
up  and  went  to  the  porch  where  she  was  sitting  and  asked 
her  to  come  to  bed.  She  told  him  she  would  when  she 
got  ready.  He  then  went  in  and  locked  her  out,  and  she 
crawled  through  the  window.  About  May  15,  1891,  the 
plaintiff  and  defendant  had  the  next  difficulty.  She  had 
been  to  a  prayer  meeting,  and  he  accused  her  of  again 
talking  to  Dr.  Bradley.  Their  oldest  daughter,  then 
lying  in  an  adjoining  room,  told  her  mother  to  come  into 
her  room  and  sleep  with  her,  and  not  listen  to  the  growl- 
ing of  her  father.  He  says  that  he  spoke  to  the  daughter, 
and  told  her  not  to  speak  in  that  manner,  and  she  repeated 
the  language,  whereupon  he  took  his  slipper  and  punished 
the  child.  The  plaintiff  went  into  the  room  where  they 
were  and  told  him  to  stop  whipping  her.  He  then  took 
hold  of  his  wife  and  told  her  to  stay  out  and  mind  her 
business,  as  he  claims.  She  says  that  he  pushed  her 
against  the  side  of  the  door,  and  said  to  her:  **Damn 
you,  get  in  there,  or  I  will  kick  you  down  stairs. " 

The  last  act  occurred  on  January  25,  1892.  The  de- 
fendant claims  that  he  was  desirous  of  leaving  Oakland, 
where  he  was  then  living,  and  of  going  to  Roseburg^ 
where  he  could  be  away  from  the  surroundings  and  com- 
pany that  seemed  to  disturb  his  happiness;  that  he 
requested  his  wife  to  go  with  him  to  Roseburg,  but  she 
refused.  He  tried  to  get  the  oldest  daughter  to  induce 
her  mother  to  go,  and  even  had  the  youngest  child  plead 
with  her,  but  without  success.  On  that  day,  as  he  was 
packing  up  to  move,  he  took  down  a  picture  hanging  on 
the  wall,  when  his  wife  claimed  it,  and  he  gave  it  to  her. 
In  taking  down  the  second  picture,  which  she  also 
claimed,  a  scuffle  ensued,  and  he  pushed  her  against  the 
sewing-machine  and  hurt   her.     He  then  attempted  to 
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take  down  the  third  picture,  and  she  pushed  him  off  the 
lounge  on  which  he  was  standing.  He  then  moved  to 
Roseburg,  and  she  and  the  oldest  daughter  remained  at 
Oakland.  This  constitutes  the  charge  of  the  plaintiff  in 
her  complaint.  There  are  several  minor  things  that 
serve  to  give  light  and  shade  to  the  general  picture  of 
their  home  life.  It  appears  that  the  defendant  was  a 
careful  provider  for  his  house,  and  that  he  took  nearly 
the  entire  care  of  the  smaller  children;  that  he  furnished 
the  plaintiff  help  in  the  house;  that  he  had  a  horse  and 
buggy  for  her  use,  and  that  she  came  and  went  as  she 
pleased;  that  in  driving  she  did  not  take  any  pains  to 
have  any  of  her  children  with  her;  that  defendant  did  not 
for  a  moment  think  there  was  anything  improper  in  his 
wife's  relations  with  Dr.  Bradley,  except  that  she  seemed 
to  spend  too  much  of  her  time  in  his  company;  that  the 
defendant  was  a  man  of  quick  temper,  and  when  in  anger 
he  frequently  said  and  did  things  he  was  sorry  for  there- 
after, and  that  he  went  to  his  wife  after  they  had  diffi- 
culties and  begged  her  to  forgive  him;  that  after  the 
trouble  began  he  made  presents  to  his  wife,  and  tried  to 
win  her  affections,  but  that  she  said  she  did  not  care  for 
him.  Appellant  claims  that  these  facts  constitute  cruelty 
on  the  part  of  the  defendant,  and  entitle  her  to  a  decree 
of  divorce. 

Legal  cruelty,  authorizing  a  dissolution  of  the  mar 
riage  contract,  is  a  term  not  easily  defined.  Mr.  Bishop, 
in  his  Law  of  Mar.  &  Div.  (4  ed.  §  717),  gives  the  follow- 
ing: **  Cruelty,  therefore,  is  such  conduct  in  one  of  the 
marital  parties  as  endangers,  either  apparently  or  in  fact, 
the  physical  safety  or  health  of  the  other,  to  a  degree 
rendering  it  physically  or  mentally  impossible  for  the 
endangered  party  to  discharge  properly  the  duties  im« 
posed  by  the  marriage. "  It  is  not  every  threat  uttered 
while  smarting  under  real  or  imaginary  slights,  or 
prompted  by  the  pangs  of  jealous  rage,  nor  overt  acts  of 
violence,  even  committed  in  the  heat  of  passion  caused 
by  the  aggravation  of  the  other  party,  that  constitutes 
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cruelty.  There  must  be  an  intention  to  worry  the  other, 
and  this  may  be  successfully  accomplished  without  a 
single  threat  and  in  the  absence  of  any  act  of  violenoe. 
The  studied  sneer,  the  wilful  neglect,  or  the  careless 
disregard  of  the  other's  wishes,  may,  and  often  does, 
endanger  the  health  of  the  injured  party.  Cruelty  is  a 
question  of  intent  —  a  mental  purpose  to  wound  the 
feelings  of  the  other  party.  Such  acts  generally  make  a 
deeper  impression  than  all  others;  they  are  beyond  the 
aid  of  medical  skill.  No  balm  but  the  restoration  of  that 
feeling  of  love,  that  perfect  trust,  that  utter  confidence, 
which  should  characterize  the  married  relation,  can 
restore  to  the  troubled  mind  that  complete  rest  which 
such  relation  should  ever  furnish. 

Applying  these  rules  to  the  case  at  bar,  has  the  plain- 
tiff presented  such  a  state  of  facts  as  to  constitute  cruel 
and  inhuman  treatment  ?  It  is  true  the  defendant  threat- 
ened to  shoot  his  wife ;  he  admits  it ;  but  it  was  upon 
condition  that  he  would  do  so  if  he  could  not  keep  her 
apart  from  the  man  who  was  causing  the  trouble.  This 
threat  is  made  six  months  after  he  suspects  his  wife  is 
too  attentive  to  Dr.  Bradley.  He  had  requested  and 
urged  her  to  desist ;  and  when  he  found  that  his  wife 
neglected  her  family, — that  she  sought  the  company 
of  this  man,  and  that  his  coaxing  and  entreaty  were  in 
in  vain, — exasperated  almost  beyond  human  endurance, 
finding  her  in  his  company,  he  makes  use  of  language 
which  constitutes  the  foundation  of  this  suit.  This  threat 
is  coupled  with  a  condition.  The  plaintiff  could  avoid 
all  danger  of  its  execution  by  adopting  a  different  course, 
even  if  she  had  supposed  that  he  intended  to  shoot 
her.  His  threats,  however,  could  not  be  justified  by  any 
acts  of  hers,  even  if  she  had  been  guilty  of  the  gravest 
crime;  and  the  circumstances  are  stated  only  to  show 
the  motives  that  prompted  them,  and  not  in  justification 
thereof.  The  first  time  he  locked  the  door,  he  rose  and 
unlocked  it  as  soon  as  she  came  and  knocked,  and  his 
conduct  does  not  show  any  disposition  to  worry  or  annoy 
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her.  The  second  time  he  locked  the  door,  and  thereby 
compelled  her  to  climb  through  a  window  to  get  into  the 
house,  because  she  refused  to  go  to  bed.  This  act  was 
certainly  unwarranted,  and  was  not  such  treatment  as 
she  was  entitled  to  from  him.  The  trouble  they  had  at 
the  time  he  was  punishing  the  daughter  but  serves  to 
show  that  they  were  both  human.  It  was  natural  for 
the  mother  to  see  that  he  did  not  punish  the  child  too 
severely ;  and  it  was  equally  natural  for  him  to  feel  that 
she  should  not  interfere,  particularly  when  he  was  cor- 
recting the  child  for  upholding  the  mother.  The  lan- 
guage and  act  were  wrong,  and  illustrate  the  fact  that 
the  defendant  had  a  quick  temper.  The  last  act  about 
the  pictures  shows  that  each  was  equally  in  the  wrong. 
He  felt  vexed  that  she  would  not  go  with  him  to  Rose- 
burg,  and  she  felt  vexed  that  he  should  attempt  to  take 
down  pictures  that  belonged  to  her.  In  the  scufQ.e  which 
followed  over  the  possession  of  the  picture,  she  was 
hurt  on  the  sewing-machine,  but  this  did  not  prevent 
her  from  immediately  pushing  him  from  the  lounge  when 
he  attempted  to  take  down  the  third  picture. 

To  entitle  one  to  a  decree  of  divorce  for  cruel  and 
inhuman  treatment,  the  injured  party  must  come  into  a 
court  of  equity  free  from  the  suspicion  that  he  has  con- 
tributed to  the  injury  of  which  he  complains.  Divorces 
should  not  be  granted  by  weighing  the  evidence  and 
decreeing  in  favor  of  the  one  least  guilty,  where  both 
have  taken  an  active  part  in  the  mutual  discord.  Equity 
relieves  the  injured  party,  but  not  the  vanquished.  In 
the  struggles  for  supremacy,  or  to  vent  spleen,  spite,  or 
hatred,  the  willing  actors  may  fight  out  the  battles  of 
wedded  life,  but  they  cannot  invoke  the  aid  of  equity 
after  their  own  efforts  have  failed.  Believing,  as  we  do, 
after  carefully  examining  all  the  evidence,  that  each 
party  took  an  active  part  in  this  unfortunate  affair,  we 
can  see  no  error  committed  by  the  court  below  in  deny- 
ing a  decree  to  either,  and  the  decree  must  be  affirmed. 
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Sale— Thplibd  Warbaktt.— An  implied  warranty  of  an  article  will  not 
extend  beyond  the  article  itself  to  other  articles  or  appliances  connected 
therewith,  even  though  included  in  the  same  order  and  bought  at  the 
same  time ;  the  implication  is  that  the  article  sold  is  reasonably  fit  for 
the  purpose  for  which  it  was  designed,  and  if  this  article  is  broken ,  or 
faiU  to  accomplish  its  purpose,  through  vhe  derect  or  inappropriateness 
of  other  articles  with  which  it  is  used,  the  warranty  is  not  broken. 

Warbantt  —  Evidence.— Where  a  written  order  was  in  this  form,  "1  18-roll 
body  Ironer,  $175.00;  1  No.  26  extractor,  $200.00 ;  1  pressure  blower,  $15.00 ; 
shaft,  IH  in.;  body  ironer  to  run  at  150;  shaft  for  extractor,  IH,  run  150, 
and  pulleys"  (for  which  $7.30  were  charged);  it  was  held  to  be  a  sereral 
order,  and  that  each  article  separately  was  impliedly  suitable  for  its  in- 
tended use ;  but  the  pulleys  were  not  part  of  the  ext.  ctor,  and  the 
implied  warranty  of  one  did  not  extend  to  the  other ;  hence  in  a  suit 
on  a  note  for  the  extractor  and  pulleys,  where  the  defense  was  a  breach 
of  warranty  on  the  extractor,  evidence  of  defects  in  the  pulleys  was  not 
competent. 

Pleadino^  Answer. —The  object  or  an  answer  is  to  plainly  notify  the  court 
and  the  opposite  party  of  the  facts  relied  upon  as  a  defense,  so  that  the 
defendant  may  be  prepared  to  meet  them  if  he  can.  The  testimony 
must  then  be  confined  to  the  allegations.  KnaMa  y.  Oregon  Shori  Iam 
Ry.  Co.,  21  Or.  142  (27  Pac.  Rep.  91),  approved. 

Maltnomah  County:  E.  D.  Shattuce,  Jadge. 

Plaintiff  appeals.     Beversed. 

Edtoard  B.  Watson  (James  F.  Waison  of  counsel),  for 
Appellant. 

Wm.  M.  Gregory  and  Clelanddc  Cleland,  for  Respondents. 

Moore,  J. — Appellant  bronght  this  action  to  recover 
the  sum  of  two  hundred  and  seven  dollars  and  thirty 
cents  with  interest  on  a  promissory  note  of  respondents, 
and  the  further  sun  of  one  hundred  and  seventy-five  dol- 
lars with  interest  on  an  account  for  the  price  of  a  body 
ironer  sold  and  delivered  to  them. 

The  respondents  in  tlicir  answer,  after  denying  the 
allegations  of  the  complaint,  for  a  separate  defense  to 
the  cause  of  action  on  the  note  aver  that  the  same  was 
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given  for  the  price  of  an  extractor,  a  piece  of  laaodry 
machinery;  that  the  same  was  purchased  under  an  ex- 
press warranty  that  it  would  do  good  work  and  keep  in 
repair  for  the  period  of  one  year;  that  in  consequence  of 
its  faulty  construction,  it  broke  and  became  of  no  yaiue, 
whereupon  they  rescinded  the  contract  of  purchase  and 
notified  appellant.  For  a  second  defense  they  ayer  an 
express  warranty  of  the  said  extractor,  the  breach 
thereof,  and  an  accord  and  satisfaction.  For  a  third 
separate  defense  they  aver  facts  showing  an  implied  war- 
ranty of  the  said  extractor,  and  then  allege  "  that  said 
extractor  was  delivered  to  defendants  on  or  about  the 
fifteenth  day  of  October,  1889,  and  put  in  operation  in 
their  said  laundry,  and  attempted  to  be  used  for  the  pur- 
pose of  extracting  water  from  the  clothes  after  the  same 
had  been  washed;  that  said  extractor  proved  to  be  im- 
perfect, and  not  properly  constructed,  and  unsuitable  for 
the  purpose  of  extracting  water  from  clothes;  that  said 
extractor  would  and  did,  without  fault  of  the  defendants, 
run  unevenly  and  out  of  balance,  and  was  not  efficient  or 
suitable  for  use  as  a  machine  for  the  purpose  of  extract- 
ing water  from  clothes";  that  said  extractor  was  so  imper- 
fectly made  and  constructed  that  when  run  and  operated 
at  the  speed  and  under  the  conditions  fixed  and  indicated 
by  the  plaintiff,  it  did,  without  fault  of  the  defendants, 
and  within  less  than  four  months  from  the  "time  it  was 
put  in  operation  by  defendants,  break,  go  to  pieces,  and 
become  wholly  useless  and  worthless  for  the  purpose  of 
extracting  water  from  clothes  after  the  same  had  been 
washed ;  that  the  defendants  managed  and  conducted  said 
extractor,  when  in  operation,  at  all  times  carefully  and 
according  to  the  plan  and  design  of  working  and  man- 
aging the  same  as  indicated  and  directed  by  the  plaintiff." 
The}'  then  aver  a  total  failure  of  the  consideration,  and 
that  in  consequence  thereof  they  have  been  damaged  in 
the  sum  of  two  hundred  and  seven  dollars  and  thirty 
cents,  which  they  ask  to  offset  against  the  claim  of  the 
plaintiff. 


234  Troy  Laundry  Co.  v.  Henry.      [  Sup.  Ct 

Opinion  of  th«  court — Moore.  J. 

^  • ^ 

For  a  separate  answer  to  the  cause  of  action  for  the 
price  of  the  body  ironer,  they  aver  an  express  warranty, 
a  breach  thereof,  and  rescission.  For  a  second  separate 
defense  they  aver  facts  showing  an  implied  warranty  of 
the  body  ironer,  a  breach  thereof,  and  a  total  failure  of 
the  consideration,  to  their  damage  in  the  sum  of  one  hun- 
dred and  seventy-five  dollars,  which  they  pray  may  be 
offset  against  the  purchase  price.  The  reply  put  in  issue 
all  the  new  matter  of  the  answer,  a  trial  was  had,  and 
verdict  and  judgment  for  the  defendants  rendered;  where- 
upon the  plaintiff  appealed,  assigning  as  error  the 
admission  of  certain  testimony,  and  the  failure  of  the 
court  to  give  certain  instructions  asked  by  plaintiff.  At 
the  trial  all  evidence  of  any  express  warranty  was 
excluded  for  the  reason  the  machinery  was  purchased 
upon  a  written  order,  Of  which  the  following  is  a  copy : — 

Troy  Laundry  Machint  Company  (Limited): 

No.  of  Order.  Salesman,  May. 

San  Francisco,  October  1,  1889. 
Please  ship  f.  v^.  u.  the  following  machinery  and  sup- 
plies via  steamer,  for  which  we  agree  to  pay  four  months' 
note.  Cascade  Steam  Laundry, 

Henry  Bros.,  Proprietors. 
Portland,  Oregon. 

1  18-roll  body  ironer $  175  00 

1  No.  26  extractor 200  00 

1  pressure  blower .*.       15  00 

Shaft,  If  inch;  body  ironer  to  run  at  150;  shaft  for  ex- 
tractor If,  run  150,  and  pulleys  for  same. 

Cascade  Laundry, 

Per  M.  E.  Henry. 

It  should  be  added  also  that  when  the  order  was  filled, 
seven  dollars  and  thirty  cents  was  charged  for  the  pulleys; 
and  the  note  for  two  hundred  and  seven  dollars  and  thirty 
cents  represents  the  price  of  both  the  extractor  and  the 
pulleys  that  connected  it  with  the  shaft. 
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The  principal  contention  of  the  appellant  is  that  the 
order  is  for  separate  articles;  the  extractor  is  one  thing 
and  for  a  separate  price,  and  the  pulley  is  another  and 
.  for  a  distinct  price;  and  the  contract,  therefore,  in  respect 
to  the  price  in  the  order,  is  several.  Based  on  this  view, 
it  claims  in  effect  that  unless  the  extractor  is  defective 
itself,  and  by  reason  thereof  unfit  for  the  purpose  for 
which  it  was  designed,  and  so  went  to  pieces,  it  is  only 
liable  for  a  breach  of  implied  warranty  arising  out  of  the 
facts;  that  the  extractor  and  pulley  cannot  be  considered 
as  constituting  one  machine;  that  the  pulley  was  no  part 
of  the  extractor  itself,  and  this  being  so  it  cannot  be 
included  in  the  implied  warranties  that  the  extractor  was 
reasonably  suitable  for  the  purpose  of  the  design;  but  the 
obligation  of  the  appellant  as  to  each  is  separate  and  dis- 
tinct. Hence  it  claims  that  if  the  pulley  was  too  large, 
and  caused  the  extractor  to  revolve  too  rapidly,  and  that 
by  reason  thereof  it  broke  and  became  utterly  useless,  it 
was  not  in  consequence  of  any  defect  in  the  extractor 
itself,  and  therefore  it  is  not  liable  for  a  breach  of  any 
implied  warranty  of  the  extractor,  but  only  for  the  dam- 
ages the  respondents  have  sustained  by  reason  of  its 
negligence  in  furnishing  them  an  unsuitable  pulley  to 
operate  the  extractor. 

Testimony  was  offered  by  the  defendants,  tending  to 
show  that  the  extractor  broke  in  consequence  of  a  too 
high  rate  of  speed  caused  by  the  pulley  furnished  by 
plaintiff  irpon  the  written  order,  and  attached  to  the  line 
shaft,  upon  the  theory  that  the  pulley  was  a  part  of  the 
extractor,  since  no  price  was  fixed  therefor,  and  that  it 
and  the  extractor  were  an  entire  contract  of  purchase 
To  hold  that  a  pulley  was  a  part  of  a  machine  complete 
within  itself,  because  it  was  attached  to  a  shaft  and  was 
necessary  in  communicating  power  from  the  engine,  pre- 
sumably by  a  belt  to  the  machine,  would  be  to  hold  that 
because  this  pulley  was  connected  with  the  engine,  there- 
fore the  machine  was  a  part  of  the  engine.  We  do  not 
think  the  pulley  would  be  a  part  of  the  extractor  if  both 
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were  ordered  at  the  same  time  and  included  in  one  pur- 
chase price.  The  contract  might  not  have  been  sever- 
able, but  the  machine  and  pulley  would  be.  Because  a 
person  bought  a  horse,  buggy,  and  harness  for  a  gross 
sum,  does  not  make  the  harness  a  part  of  the  buggy  nor 
the  buggy  a  part  of  the  horse.  As  an  entire  contract, 
however,  the  purchaser  who  had  agreed  to  buy  these  for 
a  gross  sum  would  be  entitled  to  a  delivery  of  all  before 
an  action  could  be  maintained  for  a  part.  In  Origgs  v 
Stone.  51  N.  J.  Law,  549  (18  Atl.  Rep.  1094 ;  7  L.  R  A.  48) 
the  court  held  that  engraved  copper  shells  used  on  a 
mandrel  of  a  printing  machine  for  the  purpose  of  print- 
ing cloth  were  not  a  part  of  such  machine,  though  no 
printing  could  be  done  without  them.  In  that  case  the 
court  says  :  *'The  test  by  which  this  question  should  be 
determined  is  the  inquiry  whether  the  shells  are  essential 
to  the  completeness  of  the  machines  for  the  purpose  for 
which  the  machines  were  designed." 

Applying  this  rule  to  the  case  at  bar,  the  pulley  on 
the  line  shaft,  though  necessary  to  communicate  power 
to  the  extractor,  was  no  part  of  that  machine.  Each 
machine  complete  within  itself  must  be  governed  by  the 
implied  wari^anties  applicable  thereto,  and  they  could  not 
be  united  so  as  to  make  one  a  part  of  the  other  except  by 
an  express  contract.  The  implied  warranty  of  the  pulley 
was  that  it  should  be  of  the  proper  size,  and  reasonably 
fit  for  the  purpose,  so  that  when  attached  to  the  line 
shaft  it  should  communicate  sufficient  velocity,  and  no 
more,  to  the  machine  operated  thereby ;  and  if  the  pulley 
furnished  by  appellant  failed  to  do  this,  the  breach  is  of 
the  implied  warranty  of  the  pulley,  and  not  of  the  ex- 
tractor. This  was  a  piece  of  laundry  machinery  com- 
plete within  itself.  The  implied  warranty  was  that  it 
should  be  reasonably  fit  for  the  purpose  for  which  it  was 
designed,  and  any  failure  to  perform  this  part  of  the 
implied  warranty  would  be  a  breach  thereof.  The  fact 
that  the  extractor  was  injured  or  destroyed  by  the 
defective  pulley  does  not  prove  that  the  extractor  was 
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not  reasonably  fit  for  the  purpose  for  which  it  was 
designed.  Had  the  order  for  the  extractor  included  an 
order  for  a  boiler  to  furnish  steam  as  a  motive  power 
with  which  to  operate  it,  and  under  an  entire  contract  at 
that,  and  had  the  boiler,  in  consequence  of  its  faulty 
construction,  exploded  and  destroyed  the  extractor,  would 
any  person  claim  that  the  extractor  was  broken  in  conse- 
quence of  its  faulty  construction  y 

Respondents  claim  that  under  the  allegations  of  their 
answer  **that  they  operated  the  extractor  at  all  times 
carefully  and  according  to  the  directions  of  the  appel- 
lant," they  could  introduce  testimony  tending  to  show  that 
the  pulley  was  too  large.  It  seems  to  us  that  the  issues 
were  not  broad  enough  to  cover  this.  The  object  of  the 
answer  is  to  notify  the  court  and  the  opposite  party  of 
the  facts  relied  upon  as  a  defense  so  plainly  that  the 
plaintiff  may  be  prepared  to  meet  them.  In  Knahtla  v. 
Oregon  Short  Line  By.  Co.  21  Or.  141^  (27  Pac.  Rep.  91), 
Bean,  J.,  speaking  for  this  court  says:  **The  object  of 
a  pleading  would  be  entirely  defeated  if  a  plaintiff  had 
the  right  to  aver  in  his  declaration  one  ground  of  action, 
and  on  the  k^ial  prove  another  and  different  one. " 

At  the  close  of  the  testimony,  plaintiff  requested  the 
court  to  give  the  following  instruction:  **The  defendants 
in  their  answer  aver  that  the  extractor  broke  down  by 
reason  of  its  faulty  construction,  but  there  is  no  issue 
in  the  pleadings  as  to  its  being  speeded  too  high,  and 
you  cannot  consider  any  evidence  on  that  point. "  This 
instruction  was  refused  by  the  court,  and  plaintiff  ex- 
cepted. We  think  the  refusal  to  give  this  instruction 
was  error,  and  for  that  reason  the  judgment  must  be 
reversed  and  a  new  trial  ordered. 


238  Haley  v.  Bevis.  [  Sup.  Ct 

Per  Curiam. 
[Decided  November  28,  1892.] 
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Columbia  County :  Prank  J.  Taylor,  Judge. 

Defendants  appeal.    Affirmed. 

Geo.  E.  Davis,  for  Appellant. 

W.   W.  Page,  for  Respondent. 

Per  Curiam. — This  case  was  argued  and  submitted 
at  the  last  term  of  this  court,  but  was  not  decided  because 
the  question  sought  to  be  presented  was  not  in  the  record; 
and  on  a  suggestion  of  a  diminution  of  the  record,  leave 
was  granted  appellants  to  supply  the  omission  and  com- 
plete the  transcript.  A  supplemental  transcript  has 
now  been  filed,  from  which,  in  connection  with  the  orig- 
inal transcript,  it  appears  that  on  August  27, 1890,  plaintiff 
recovered  a  judgment  against  defendants  in  an  action  at 
law  in  Deer  Island  Precinct,  Columbia  County,  for  the 
sum  of  two  hundred  and  twenty-five  dollars  and  costs, 
from  which  defendants  attempted  to  appeal  tb  the  circuit 
court,  but  for  some  reason  neglected  to  file  a  sufficient 
undertaking  on  such  appeal,  for  the  want  of  which  the 
appeal  was  dismissed.  They  then  appealed  to  this  court, 
and  on  the  argument  here  insisted  and  relied  solely  for 
reversal  upon  the  refusal  of  the  circuit  court  to  permit 
them  to  file  a  new  and  sufficient  undertaking  on  appeal 
from  the  justice^s  court;  but  no  such  order  or  ruling  of 
the  court  appeared  in  the  record,  and  hence  the  order  of 
this  court  allowing  appellants  to  complete  the  transcript 
From  the  supplemental  transcript  it  appears  that  appel- 
lants, claiming  and  contending  that  such  an  order  had 
been  made,  but  by  mistake  had  not  been  entered  of 
record,  did  on  the  twenty-first  day  of  May,  1892,  apply 
to  the  circuit  court  for  an  order  nunc  pro  tunc  overruling 
and  denying  their  motion  to  file  such  undertaking,  but 
this  application  was  denied,  and  the  court  refused  to 
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make  or  enter  such  order.  It  therefore  appears  from  the 
transcript  now  before  us,  that  no  order  was  ever  made  or 
entered  by  the  circuit  court  overruling  or  denying  de- 
fendants' application  to  file  a  new  undertaking  on  their 
appeal  from  the  justice's  court,  if  in  fact  such  application 
was  ever  made,  and  consequently  the  question  sought  to 
be  raised  on  this  appeal  is  not  presented  by  the  record, 
and  we  have  no  alternative  but  to  affirm  the  judgment 


Aigned  October  31, 1882;  decided  December  12, 1892;  redargued  March  20, 
1893;  affirmed  April  19,  1893. 

N.  J.  BLAGEN  v.  D.  P.  THOMPSON  et  al. 

[8.  C.  U  Pac  Rep.  647;  18  L.  R.  A.  815.] 

1.  CoRTEMPOBANEOUs  AoBEEMBNTs.— When  two  Written  contracts  or  agree- 

ments are  entered  into  between  the  same  parties  and  concerning  the 
same  subject  matter,  whether  made  simultaneously  or  on  different  days, 
they  may  be  regarded  as  one  contract  and  construed  together.  Dean  v. 
Lawham,  7  Or.  422,  and  Krute  v.  Prindle,  8  Or.  158,  approved.  Bat  an 
executory  contract  by  a  railway  corporation  to  sell  to  defendants  certain 
franchises,  with  a  stipulation  to  secure  and  transfer  certain  additional 
rights  of  way,  cannot  be  construed  as  part  of  an  executed  contract  by 
which  the  individuals  composing  the  corporation  sold  and  delivered  to 
the  defendants  their  respective  holdings  of  stock  in  the  corporation, 
the  defendants  agreeing  to  complete  and  operate  the  railway  over  the 
route  for  which  the  corporation  had  agreed  to  secure  the  rights  of  way. 
The  two  contracts  are  made  by  different  persons  and  relate  to  different 
subject  matters. 

2.  BsEACH  or  CoKTBAor — Speculattvs  Damaobs. —  The  loss  of  the  profits 

or  gains  that  would  have  accrued  out  of  a  contract  for  the  purchase  of 
land,  which  the  purchaser  is  obliged  to  surrender  because  of  the  failure 
of  tbe  defendant  to  construct  a  motor  railway  in  accordance  with  a  con- 
tzact  with  the  purchaser,  when  the  defendant  knew  that  the  purchaser 
wished  the  line  built  to  enhance  the  value  of  his  contract  of  purchase, 
may  be  included  in  the  damages  for  breach  of  the  contract  to  build  the 
motor  railway. 

3.  CojCTBACTS — Action  fob  Bbeach. — The  surrender  and  cancellation  of  a 

contract  for  the  purchase  of  land  will  not  prevent  the  purchaser  from 
xecovering  the  damages  sustained  by  the  breach  of  a  contract  which 
a  third  party  had  made  with  him  for  the  construction  of  a  motor  rail- 
way, the  purpose  of  which  was  to  enhance  the  value  of  such  land,  since 
it  was  the  purchaser's  duty  to  get  out  of  his  contract  with  as  little  loss  as 
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'    x>o<8ible   before  saing  the  third  party  in  damages  fur  hi«  failare  to  build 
the  motor  line. 

4.  Bbea-jh  of  Gontbact— Measure  of  Damages. —The  measure  of  damages 

for  breach  of  oontraot  to  build  a  motor  railway  to  connect  with  the  bon- 
nes:! portion  of  a  city  a  tract  of  land  which  one  of  the  parties  had  Jost 
purchased  with  the  Yiew  of  plattinf^  and  selling  it  for  suburban  residences, 
is  the  difference  between  the  value  of  the  land  on  the  day  the  road  should 
have  been  ompleted,  not  less  than  the  agreed  purchate  prioef  and  what 
its  valae  would  have  been  on  that  day  with  the  road  completed  and  in 
operation. 

5.  UMCERTADr  OB  GoKTiNOEMT  DAMAGES.— The  Tule  that  damages  which  are 

uncertain  or  contingent  caunot  be  recovered,  does  not  apply  to  an  uncer- 
tainty as  to  the  amount  of  the  benefit  or  gain  to  be  derived  from  per- 
formance,  but  to  an  uncertainty  or  contingency  as  to  whether  any  such 
gain  or  benefit  would  be  derived  at  all. 

6.  Expert  ajid  Opinion  Evidence. — Opinion  evidonce  as  to  what  the  value 

ef  land  would  have  been  if  a  railway  had  been  conati-ucted  in  accord, 
anoe  witli  a  contract,  is  admissible  on  the  que-^tion  of  damages  for  breach 
of  the  contract.    City  of  PorUand  v.  Kamm,  10  Or.  38S,  approved. 

Multnonrvah  County:  E.  D.  Shattuck,  Judge. 

Action  by  N.  J.  Blagen  against  D.  P.  Thompson  and 
J.  H.  Smith  for  damages.  Plaintiff  had  judgment  for 
125,000  and  defendants  appeal.     Reversed. 

Edioftrd  B,  Watson  (James  F.  Watson  on  the  brief),  for 
Appellant. 

Earl  C.  Broiiaiigh,  Wm.  D.  Fenton,  and  Wm,  M.  Cake, 
(Lewis  L.  McAHkur  and  Han^y  M.  Cake  on  the  brief),  for 
Bespondents. 

This  is  an  action  to  recover  damages  for  breach  of 
contract.  The  facts  are  that  on  March  26,  1890,  a  written 
contract  was  entered  into  between  plaintiff  and  J.  H. 
Lambert  and  wife,  by  the  terms  of  which  he  purchased 
of  them  for  the  sum  of  $150,000,  about  255  acres  of  land 
near  the  town  of  Milwaukie,  and  some  three  or  four  miles 
south  of  Portland,  paying  the  sum  of  $10,000  cash,  and 
agreeing  to  pay  the  further  sum  of  $15,000  on  or  before 
October  7,  1890,  and  the  remainder  of  the  purchase  price 
on  or  before  five  years  from  the  date  last  named.  This 
property  was  purchased  by  plaintiff  for  the  purpose  and 
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with  the  design  of  subdividing  it  into  lots  and  blocks  and 
selling  it  for  suburban  residences.     About  the  same  time, 
plaintiff,  desiring  to  build  a  motor  line  from  East  Port- 
land to  the  property  for  the  purpose  of  making  it  access- 
ible and  otherwise  developing  the  same,  purchased  for 
'^5,000  all  the  subscribed  stock  of  the  Portland,  Bellwood 
&  Milwaukie  Railway  Company,  a  corporation  which  had 
been  organized  to  build  such  road,  and  was  the  owner  of 
certain  franchises  and  rights  of  way  on  certain  streets  in 
East  Portland  and  Sellwood  and  along  the  county  road 
between  said  towns,  and  at  once  commenced  to  have  the 
route  of  such  road  surveyed  and  located  for  the  purpose 
of  constructing  a  motor  railway  to  and  across  the  land  so 
purchased  by  him  of  Lambert.     On  the  same  day  this 
survey  was  commenced  certain  other  surveyors,  acting 
for  defendants  and  claiming  a  right  to  build  a  road  along 
the  same  route,  appeared  upon  the  ground  and  com- 
menced to  survey  another  line  along  the  county  road 
covering  the  line  staked  out  by  the  Portland  &  Sellwood 
Co.     Plaintiff  then  sought  an  interview  with  defendants, 
and  negotiations  were  begun  between  them  which  finally 
resulted  in  a  written  proposition  of  date  April  4,  1890, 
from  defendants  to  the  Portland  &  Sellwood  Co.,  that 
if  it  would  transfer  to  them  its  rights  and  franchises  to 
construct  and  operate  a  motor  line  on  certain  streets  in 
East  Portland,  and  the  right  of  way  as  surveyed  by  it 
from  East  Portland  to  the  Lambert  farm,  except  over 
two  or  three  pieces  of  land,  without  any  restrictions  as  to 
charges  over  said  motor  line,  (except  to  residents  and 
property  owners  on  lands  of  Lambert  near  Milwaukie, 
who  were  to  have  twenty  tickets  for  one  dollar),  they 
would  pay  to  it,  when  the  franchises  and  rights  of  way 
should  be  transferred  free  from  all  incumbrances,  the 
sum  of  16,000.00  ( that  being  the  amount  plaintiff  had  paid 
for  the  stock  and  the  company  had  expended  for  work  on 
the  proposed  road),  and  the  cost  of  all  labor  in  grading 
and  clearing  the  right  of  way  since  April  1,  1890. 

This  proposition  was  accepted  by  the  company;  and 
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on  April  5,  1890,  a  written  contract  was  entered  into  be 
tween  it  and  the  defendants,  by  which  the  company  was 
to  sell  and  the  defendants  to  purchase  on  or  before  May 
19,  1890,  all  its  franchises  and  rights  of  way  for  said 
motor  line  for  the  sum  of  $6,000.00  and  the  cost  of  all 
labor  that  might  be  performed  by  it  upon  the  road 
in  grading  and  clearing  the  right  of  way  until  the  de- 
fendants should  take  charge  of  the  construction  of  the 
line.  The  defendants  also  agreed  in  said  contract  to 
complete  and  have  the  said  railway  in  operation  along 
the  line  of  survey  as  made  by  the  said  company  frem  its 
terminus  in  East  Portland  to  the  south  line  of  the  Lam- 
bert place,  by  October  31, 1890,  and  to  furnish  to  residents 
and  property  holders  on  said  place  transportation  be- 
tween Portland  and  the  south  line  of  the  Lambert  place 
at  the  rate  of  twenty  tickets  for  one  dollar,  and  to  stop 
at  three  places  on  said  land,  to  be  designated  by  Lambert 
or  his  assigns.  And  the  corporation  agreed  on  its  part 
to  secure  and  convey  to  defendants  on  or  before  the  time 
fixed  in  the  contract,  said  rights  of  way  and  franchises, 
without  restriction,  except  as  aforesaid,  from  the  south 
boundary  line  of  East  Portland  to  the  south  line  of  the 
Lambert  place,  excepting  the  rights  of  way  through  two 
or  three  pieces  of  land  which  the  defendants  were  to 
secure  for  themselves. 

This  executory  contract  between  defendants  and  the 
corporation  seems  never  to  have  been  carried  out,  but  for 
some  reason  it  was  thought  best,  in  place  of  transferring 
to  defendants  the  franchises  of  the  company  as  agreed 
upon,  to  sell  and  transfer  to  them  all  the  stock  in  the 
company,  and  consequently  on  May  12, 1890,  the  contract 
for  the  breach  of  which  this  action  was  brought  was 
entered  into  between  defendants  and  plaintiff,  and  Lam- 
bert, Brown,  and  Cake,  who  held  certain  stock  in  the 
corporation  in  trust  for  plaintiff,  by  which  the  latter  sold 
to  the  defendants  all  the  stock  of  the  company,  and 
agreed  upon  demand  to  transfer  the  same  on  the  books. 
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which  contract,  omitting  the  signatures  of  the  parties,  is 
as  follows: — 

**  MEMORANDUM  OF  AGREEMENT 

••Made  between  D.  P.Thompson,  J.  H.  Smith,  and  W.  E. 
Post,  the  parties  of  the  first  part,  and  N.  J.  Blagen,  J.  H. 
Lambert,  C.  W.  Brown,  H.  M.  Cake,  and  B.  F.  Smith,  the 
parties  of  the  second  part — WITNESSETH:  That  in  con- 
sideration of  $6,539.30,  to  them  in  hand  paid,  the  receipt 
whereof  is  hereby  acknowledged,  and  in  consideration  of 
the  covenants  of  the  said  D.  P.  Thompson,  J.  H.  Smith, 
and  W.  E.  Post  herein  contained,  the  parties  of  the 
second  part  hereby  sell,  assign,  and  transfer  their  stock 
in  the  Portland,  Sellwood  &  Milwaukie  Railway  Com- 
pany, and  agree  to,  upon  demand,  assign  their  stock  upon 
the  books  of  said  company  to  the  said  D.  P.  Thompson,  J. 
H.  Smith,  and  W.  E.  Post,  hereby  declaring  that  they 
own  the  number  of  shares  as  follows:  N.  J.  Blagen,  1,403 
shares;  J.  H.  Lambert,  200  shares;  C.  W.  Brown,  1  share; 
H.  M.  Cake,  1  share;  B.  P.  Smith,  —  shares;  and  the  said 
D.  P.  Thompson,  J.  H.  Smith,  and  W.  E.  Post  hereby 
agree,  in  consideration  of  the  above,  that  they  will  con- 
struct in  a  first-class  manner,  complete,  and  have  in 
operation  a  steam  railway  motor  line  along  the  route 
surveyed  by  the  said  railway  company  from  its  terminus 
in  the  city  of  East  Portland  to  the  south  line  of  J.  H. 
Lambert's  place,  by  the  thirty  first  day  of  October,  1890 
(delays  caused  by  unavoidable  injunction  proceedings 
excepted);  second,  that  they  will  furnish  transportation 
to  residents  and  property  holders  in  the  said  tract  of  land 
known  as  the  Lambert  place,  by  a  railway  motor  line 
along  the  route  surveyed  by  the  said  railway  company  to 
the  city  of  Portland,  from  any  stopping  places  or  stations 
established  on  the  said  Lambert  place  on  the  line  of  the 
said  motor  road,  and  from  the  city  of  Portland  to  any  of 
the  stopping  places  or  stations  on  the  said  Lambert  place, 
at  the  rate  of  twenty  tickets  for  one  dollar;  and  that  all 
trains  shall  stop  at  three  places  or  stations  on  the  said 
Lambert  place,  to  be  designated  by  the  said  J.  H.  Lam- 
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bert  or  his  assigns;  third,  that  they  will  carry  out  and 
fulfil  all  the  obligations  imposed  upon  the  said  Portland, 
Sellwood  &  Milwaukie  Railway  Company  by  the  written 
and  express  terms  of  franchises  granted  to  said  company. 

*»  In  witness  whereof,  the  parties  to  these  presents 
have  hereunto  set  their  hands  and  seals,  this  twelfth  day 
of  May,  1890." 

The  plaintiff  and  his  associates  fully  complied  with 
the  terms  of  this  agreement  on  their  part  to  be  per- 
formed, and  did,  on  July  7.  1890,  duly  transfer  to  de- 
fendants on  the  books  of  the  corporation  all  their  stock, 
and  the  same  has  been  ever  since  retained  by  them.  The 
defendants,  however,  wholly  failed  and  neglected  to  build 
said  motor  line,  or  any  part  thereof,  and  on  September  1, 
1890,  the  city  of  East  Portland,  by  ordinance,  revoked 
the  franchises  theretofore  granted  by  it  to  the  Portland 
&  Sellwood  Co.  to  construct  its  road  upon  the  streets  of 
the  city.  Meanwhile,  plaintiff,  relying  upon  the  contract 
of  defendants  to  build  the  road,  had  caused  a  large  por- 
tion of  the  Lambert  place  to  be  cleared  off  and  surveyed 
into  lots  and  blocks,  and  had  sold  about  one  hundred  lots 
for  the  aggregate  sum  of  $18,693.35,  the  purchasers  pay- 
ing therefor  in  cash  a  small  part  of  the  purchase  price, 
and  agreeing  to  pay  the  remainder  thereof,  to  wit,  $14.- 
797.25,  in  deferred  installments.  Under  these  circum- 
stances the  second  payment  from  plaintiff  to  Lambert 
being  about  to  fall  due,  and  perceiving  that  defendants 
did  not  intend  to  build  the  road  within  the  time  agreed 
upon,  and  could  not  do  so  because  the  franchises  granted 
by  the  city  of  East  Portland  had  been  revoked,  and  that 
consequently  he  could  sell  no  more  lots,  and  would  prob- 
ably be  bankrupt  unless  he  could  induce  Lambert  to  re- 
lease him  from  his  contract  of  purchase,  the  plaintiff 
applied  to  Lambert  for  a  release  and  cancellation  of  his 
contract,  and  did,  uu  September  30,  1890,  obtain  such 
release  upon  the  besi.  terms  possible,  which  were  the  for 
feiture  of  the  cash  payment  of  $10,000  and  the  surrender 
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to  Lambert  of  all  notes  received  by  him  for  deferred  pay- 
ments on  lots  sold. 

After  the  time  had  expired  in  which  defendants  agreed 
to  construct  and  have  in  operation  the  motor  line,  plaintiff 
procured  from  Lambert,  Brown,  and  Cake  an  assignment 
to  him  of  all  their  rights  under  the  contract  of  May  12, 
1890,  and  of  their  right  of  action  against  defendants  for 
the  breach  of  said  contract,  and  thereafter  commenced 
this  action  to  recover  $146,001.96  damages.  In  his  com- 
plaint he  avers  that  at  the  time  of  entering  into  the  con- 
tract of  May  12th,  and  as  a  consideration  and  inducement 
for  the  execution  thereof,  the  defendants  were  informed 
and  well  knew  that  he  had  purchased  the  Lambert  land 
wifh  the  intention  of  subdividing  the  same  into  lots  and 
blocks,  and  of  causing  said  railway  motor  line  to  be  con- 
structed from  Portland  to  and  across  that  land  in  order 
to  enhance  the  value  thereof,  and  to  enable  him  to  sell 
the  same  for  a  profit,  which  would  thereby  accrue  to  him ; 
and  that  relying  upon  the  promise  and  agreement  of  de- 
fendants as  contained  in  said  writing,  he  cleared,  sur- 
veyed, and  platted  a  portion  of  the  land,  and  disposed  of 
the  lots  mentioned ;  that  if  the  road  had  been  built  as 
agreed  upon,  the  land  would  have  been  worth  on  October 
31,  1890,  the  sum  of  $323,657.15;  but  by  reason  of  the 
failure  of  defendants  to  keep  and  perform  their  contract 
and  construct  said  road,  he  was  disabled  from  completing 
his  contract  with  Lambert  for  the  purchase  of  the  land, 
and  was  forced  to  and  did  lose  the  sum  of  $17,139.66 
which  he  had  paid  on  the  purchase  price,  and  was  unable 
to  sell  any  more  of  the  property,  whereby  he  was  further 
damaged  in  the  sum  of  $128,862.30,  which  would  have 
been  the  net  profits  on  the  remainder  of  said  lots  and 
land  on  the  thirty-first  day  of  October,  1890,  if  defend- 
ants had  built  the  motor  line  as  they  agreed  to  do. 

The  defendants  allege  in  their  answer,  as  an  excuse 
for  not  building  this  road  as  they  agreed  to  do,  that  the 
contracts  of  April  5th  and  May  12th  were  executed  for 
the  same  consideration  and  to  accomplish  the  same  pur- 
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pose;  that  they  impose  the  same  obligations  and  liabilities 
upon  the  defendants ;  and  that  neither  the  plaintiff  nor 
the  corporation  has  received  or  transferred  to  them  the 
rights  of  way  mentioned  in  the  contract  of  April  5th,  and, 
therefore,  without  any  fault  or  neglect  on  their  part,  they 
were  and  are  wholly  unable  to  build  the  road  as  provided 
in  said  agreements.  The  trial  in  the  court  below  resulted 
in  a  verdict  and  judgment  in  favor  of  the  plaintiff  for  the 
sum  of  125,000,  from  which  defendants  appeal,  and  assign 
error  in  the  admission  of  testimony  and  the  giving  and 
refusal  of  certain  instructions  by  the  trial  court 

Bean,  J.  ( after  stating  the  facts. )  —  1.  It  is  contended 
by  counsel  for  defendants  that  the  contract  of  April  5, 
1890,  between  the  Portland  &  Sell  wood  Co.,  in  its  cor- 
porate capacity,  and  defendants,  in  which  the  corporation 
agreed  to  procure  the  rights  of  way  therein  mentioned, 
should  be  construed  and  treated  as  part  of  the  contract 
of  May  12,  1890,  entered  into  between  defendants  and 
plaintiff  and  his  associates  in  their  individual  capacity,  so 
as  to  hold  them  responsible  for  the  failure,  if  any  occurred, 
on  the  part  of  the  corporation  to  fulfil  its  agreement  as  to 
procuring  such  rights  of  way.  When  two  written  con- 
tracts are  entered  into  between  the  same  parties  concern- 
ing the  same  subject  matter,  whether  made  simultaneously 
or  on  different  days,  they  may,  under  some  circumstances, 
be  regarded  as  one  contract  and  interpreted  together: 
Dean  v.  Lawham,  7  Or.  422;  Kruse  v.  Prhidle,  8  Or.  158; 
Bishop  on  Contracts.  §  165.  But  the  two  contracts  in 
question  here  are  not  between  the  same  parties  nor  con- 
cerning the  same  subject  matter.  The  one  is  an  execu- 
tory contract,  made  by  a  corporation  in  its  corporate 
capacity,  for  the  sale  to  defendants  of  certain  franchises 
then  held  and  owned  by  it,  and  containing  a  stipulation 
on  its  part  to  secure  and  transfer  to  them  additional 
rights  of  way  over  certain  other  designated  portions  of 
the  route  of  the  proposed  motor  line;  and  the  other  is  an 
executed  contract  of  sale  of  the  stock  of  the  corporation. 
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made  by  the  plaintiff  and  his  associates  as  natural  per- 
sons, and  acting  in  their  individual  capacity.  The  two 
coi;>tracts  are  therefore  entirely  separate  and  distinct, 
between  different  parties  and  concerning  a  different  sub- 
ject matter.  In  the  one  a  corporation  is  a  party;  in  the 
other,  private  individuals.  By  the  one,  the  corporation 
^n^ees  to  sell  and  transfer  to  defendants  certain  property 
belonging  to  it;  while  by  the  other,  the  defendants  pur- 
chased of  plaintiff  and  his  associates  certain  property 
belonging  to  them  as  individuals;  and  while  it  may  be 
true  that  plaintiff  and  his  associates  were  the  stockhold- 
ers, directors,  and  officers  of  the  corxx>ration  at  the  time 
the  contract  of  April  5,  1890,  was  entered  into,  yet  they 
did  not  assume  any  personal  responsibility  in  that  con- 
tract, or  become  obligated  as  individuals  to  procure  these 
rights  of  way.  Nor  does  the  fact  that  the  consideration 
paid  by  defendants  for  the  stock  was  the  same  in  amount 
as  agreed  by  them  to  be  paid  for  the  franchises  of  the 
corjKjration,  in  any  way  change  or  affect  the  liabilities  or 
obligations  of  the  parties  as  contained  in  the  written 
contracts.  Defendants,  in  place  of  requiring  the  corpor- 
ation to  comply  with  its  contract  to  procure  and  transfer 
to  them  the  stipulated  rights  of  way,  saw  proper,  by  the 
consent  of  the  corporation,  to  purchase  and  become  the 
owners  of  all  the  stock,  thereby  obtaining  control  of  the 
corporation  and  its  property,  with  all  its  liabilities  and 
obligations,  among  which  w^as  the  agreement  to  procure 
and  transfer  the  rights  of  way  for  the  motor  line,  which 
was  just  as  binding  on  the  corporation  after  as  before  de- 
fendants became  the  owners  of  the  stock.  We  think, 
therefore,  the  court  below  was  clearly  right  in  holding 
that  the  two  contracts  were  not  to  be  construed  as  one, 
and  in  instructing  the  jury  that  under  the  contract  sued 
on  plaintiff  was  under  no  obligations  to  procure  or  furnish 
the  rights  of  way  in  question,  or  answer  for  the  default 
of  the  corporation,  if  any  occurred  in  so  doing. 

2.     It  is  also  claimed  by  counsel  for  defendants  that 
the  loss  sustained  by  plaintiff,  if  any,  and  sought  to  be 
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recovered  in  this  action  as  damages,  arose  not  directly 
from  the  breach  by  defendants  of  their  contract  of  May 
12,  1890,  but  indirectly  out  of  the  failure  of  the  plaintiff 
to  fulfil  his  contract  with  Lambert  for  the  purchase  of 
the  land,  which  he  claims  to  be  collateral  to  the  contract 
sued  on,  and  that  such  damages  are  too  uncertain,  remote, 
and  speculative  to  be  recovered  in  this  action.  This  ques- 
tion is  presented  by  a  demurrer  to  the  complaint*  excep- 
tions to  the  admissions  in  evidence  of  plaintiff's  contract 
with  Lambert,  and  to  the  giving  and  refusing  of  certain 
instructions  by  the  trial  court,  which  we  shall  not  under- 
take to  notice  in  detail,  but  for  convenience  shall  consider 
together. 

The  difficulty  in  the  determination  of  the  question 
thus  presented,  and  in  like  cases,  lies  not  so  much  in  the 
ascertainment  of  the  law  of  the  subject,  as  in  its  appli- 
cation to  the  facts  of  the  particular  case.  The  broad 
general  rule  in  such  cases,  as  we  gather  it  from  the 
authorities,  is,  that  the  plaintiff  may  recover  such  dam- 
ages, including  gains  prevented  as  well  as  losses  sus- 
tained, as  may  reasonably  be  supposed  to  have  been 
within  the  contemplation  of  both  parties  at  the  time  of 
the  making  of  the  contract  as  the  proximate  and  natural 
consequence  of  a  breach  by  defendants;  and  in  deter- 
mining what  may  reasonably  be  supposed  to  have  been 
within  the  contemplation  of  the  parties  as  the  natural 
consequences  of  a  breach,  all  the  facts  surrounding  the 
execution  of  the  contract  and  known  to  both  parties  may 
be  considered,  even  if  these  be  such  as  would  not  neces- 
sarily enter  into  it,  if  unknown  to  the  defendant  It  is 
on  this  principle  that  an  injured  party  is  allowed  to  charge 
the  other  with  loss  on  collateral  contracts,  on  proving 
notice,  which  in  the  absence  of  such  notice,  would  not  be 
considered  within  the  contemplation  of  the  parties:  1 
Sutherland  on  Damages,  79;  1  Sedgwick  on  Damages, 
§  149 ;  Hadley  v.  Baxendale,  9  Ex.  341 ;  Hammond  v.  Bussey, 
57  L.  J.  Q.  B.  58;  Oriffln  v.  Colver,  16  N.  Y.  489  (69  Am. 
Dec.  718);  Booth  v.  Spuyten  Duyvil  R.  M,  Cb.  60  N.  Y  487; 
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Hammer  v.  Schoenfelder,  47  Wis.  455;  Messmore  v.  N.  Y. 
Shot  df  Lead  Co.  40  N.  Y.  422.  These  and  other  authori- 
tie^on  this  question  are  carefully  collated  and  discussed 
in  1  Sedgwick  on  Damages,  §  144  et  aeq.,  and  in  5  Am.  & 
Eng.  Ency.  Law,  title  ** Damages,*'  and  we  shall  there- 
fore attempt  no  review  of  them  but  shall  only  refer  to  the 
admirable  statement  of  the  rule  by  Mr.  Justice  Selden, 
in  Griffin  v.  Golver,  16  N.  Y.  489  (69  Am.  Dec.  718),  **that 
the  injured  party  is  entitled  to  recover  all  his  damages, 
including  gains  prevented  as  well  as  losses  sustained; 
and  this  rule  is  subject  to  but  two  conditions,  —  the  dam- 
ages must  be  such  as  may  fairly  be  supposed  to  have  en- 
tered into  the  contemplation  of  the  parties  when  they 
made  the  contract,  that  is,  must  be  such  as  might  natur- 
ally be  expected  to  follow  its  violation ;  and  they  must  be 
certain,  both  in  their  nature  and  in  respect  to  the  cause 
from  which  they  proceed." 

Now,  in  the  case  at  bar,  the  damages  sustained  by 
plaintiff  and  sought  to  be  recovered,  if  any,  are,  it  seems 
to  us,  in  view  of  the  known  facts  surrounding  the  execu- 
tion of  the  contract,  such  as  may  reasonably  be  supposed 
to  have  been  within  the  contemplation  of  the  parties  at 
the  time  the  contract  was  executed,  as  the  proximate  and 
natural  consequences  of  a  breach  by  defendants,  and  may 
be  recovered  in  this  action.  From  the  terms  of  the  con- 
tract itself,  as  well  as  from  all  prior  negotiations  between 
the  parties,  it  clearly  appears  that  the  defendants  must 
have  known  at  the  time  they  purchased  plaintiff's  stock 
in  the  corporation  and  agreed  to  build  the  road  by  a  stip- 
ulated time,  that  the  object  to  be  accomplished  by  the 
building  of  the  road,  so  far  as  plaintiff  was  concerned, 
was  to  enhance  the  value  of  the  Lambert  land  so  that  he 
might  derive  some  profit  therefrom.  The  proposition  of 
defendants  made  to  the  Portland  &  Sellwood  Co.,  of 
which  plaintiff  was  the  president  and  sole  stockholder,  on 
April  4,  1890,  in  which  they  proposed  to  purchase  the 
rights  and  franchises  of  the  company,  and  to  build  the 
X)ad  by  October  31,  1890  shows  on  its  face  that  the  Lam- 
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bert  land  was  to  be  specially  benefited  by  the  proposed 
road,  for  the  franchises  were  to  be  transferred  without 
restrictions  as  to  charges  over  the  motor  line,  except  to 
residents  and  property  owners  on  such  land,  who  were  to 
have  twenty  tickets  for  one  dollar.  These  same  special 
privileges  as  to  the  Lambert  land  were  carried  through 
all  subsequent  negotiations  and  contracts  between  the 
parties,  and  clearly  indicate  that  the  sole  object  plaintiff 
had  in  view  in  making  the  contract,  was  to  enhance  the 
value  of  such  land,  and  defendants  must  have  known  that 
the  natural  and  probable  result  of  a  failure  on  their  part 
to  build  the  road,  would  be  to  prevent  such  enhanced 
value.  The  complaint  alleges,  and  the  evidence  tends  lo 
prove,  both  from  the  contract  itself  and  the  circumstances 
surrounding  its  execution,  that  defendants  knew  at  the 
time  they  made  the  contract  to  build  the  road,  that  plain- 
tiff either  owned  or  had  some  interest  in  the  Lambert 
land,  and  that  his  object  in  securing  the  franchises  and 
commencing  to  build  the  proposed  road,  was  to  enhance 
the  value  of  such  land  and  derive  a  profit  therefrom. 
Under  such  circumstances,  and  with  knowledge  of  the 
object  and  purpose  of  the  proposed  road,  defendants 
agreed  and  contracted  with  plaintiff  and  his  associates  to 
purchase  their  stock  in  the  company  holding  such  fran- 
chises, and  to  build  the  road  to  such  land  within  a  stipu- 
lated time;  notwithstanding  this  they  failed  to  do  so,  in 
consequence  of  which  plaintiff  was  unable  to  complete 
his  contract  for  the  purchase  of  the  land,  but  was  com- 
pelled to  cancel  it,  and  was  thereby  prevented  from 
realizing  the  profits  or  gains  which  would  have  accrued 
to  him  had  the  contract  been  performed.  Under  such 
circumstances  the  loss  of  such  profits  or  gains  may  be 
reasonably  supposed  to  have  been  within  the  contempla- 
tion of  the  parties  at  the  time  the  contract  was  made  as 
the  reasonable  and  probable  consequence  of  the  breach, 
because  they  must  be  taken  to  have  known  these  conse- 
quences. As  the  gains  ]>revented  or  losses  sustained  by 
plaintiff  by  the  failure  of  defendants  to  build  the  proposed 
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road  are  represented  by  the  profits  which  he  would  have 
received  if  such  road  had  been  built,  and  he  had  been 
enabled  to  keep  his  contract  with  Lambert  for  the  pur- 
chase of  the  land,  defendants  are  responsible  for  such 
losses,  if  they  are  chargeable  with  notice.  As  Mason, 
J.,  said  in  Messmore  v.  N.  Y,  SJiot  S  Lead  Co.  40  N.  Y.  422, 
**It  affirms  nothing  more  than  that  where  a  party  sustains 
a  loss  by  reason  of  a  breach  of  a  contract,  he  shall,  so 
far  as  money  can  do  it,  be  placed  in  the  same  situation, 
with  respect  to  damages,  as  if  the  contract  had  been 
performed." 

3.  Nor  does  the  fact  that  the  plaintiff  surrendered 
and  cancelled  his  contract  for  the  purehsise  of  the  land 
after  the  franchises  under  which  defendants  proposed  to 
build  the  road  had  been  revoked  by  the  city  of  East 
Portland,  prevent  him  from  maintaining  this  action.  If 
after  it  became  apparent  that  defendants  would  not  and 
could  not  build  the  road  according  to  their  contract,  and 
on  account  thereof  plaintiff  found  himself  unable  to  com- 
ply with  his  contract  with  Lambert  and  purchase  the 
land,  he  had  a  right,  in  order  to  save  himself  from 
greater  loss,  to  make  such  terms  with  Lambert  for  the 
cancellation  of  the  contract  as  he  could,  and  then  bring 
this  action  against  defendants  to  recover  such  damages 
as  he  may  have  sustained  by  reason  of  the  failure  on 
their  part. 

4.  This  brings  usto  the  measure  of  damages  in  this 
case.  The  court  below  held  that  the  damage  claimed  in 
this  case  is  a  damage  connected  with  the  land  and  accrued 
to  whoever  may  have  owned  the  land  at  the  time  the 
contract  of  defendants  should  have  been  fulfilled,  and  that 
since  Lambert,  who  was  the  owner  of  the  land  at  that 
time,  had  assigned  to  plaintiff  his  right  of  action  for  a 
breach  of  defendants'  contract,  he  could  maintain  the 
action  and  recover  whatever  damages  may  have  accrued 
to  the  land ;  and  on  this  theory  instructed  the  jury  that 
the  measure  of  damages  is  the  difference  between  the 
value  of  the  land  on  October  31,  1890,  with  the  road  built 
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and  in  operation,  and  its  value  without  the  road.  We 
think  there  was  error,  both  in  giving  the  rule  for  the 
measure  of  the  damages,  and  in  holding  that  plaintiff 
could  recover  any  damages  which  may  have  accrued  to 
Lambert.  This  action  is  not  brought  to  recover  Lam- 
bert's damages,  if  any,  nor  does  the  complaint  aver  that 
he  was  in  any  way  injured  by  defendants'  breach  of  their 
contract  to  build  the  road;  it  is  prosecuted  to  recover 
the  gains  prevented  or  losses  sustained  by  plaintiff ;  and 
the  evidence  and  measure  of  damages  would  materially 
differ  in  the  two  cases,  assuming  (but  without  deciding) 
that  Lambert  ever  had  a  cause  of  action  for  a  breach  of 
defendants'  contract.  Lambert  did  not,  in  fact,  own  the 
stock  which  he  assigned  to  defendants,  but  held  it  in  trust 
for  plaintiff ;  and  when  he  executed  the  contract  of  May 
12,  1890,  he  was  acting  for  and  in  behalf  of  plaintiff,  and 
the  assignment  of  his  right  of  action  for  a  breach  of  this 
contract  only  operated  to  transfer  to  plaintiff  that  which 
in  fact  already  belonged  to  him,  and  enabled  him  to 
maintain  this  action  unembarrassed  by  any  apparently 
outstanding  right  of  action  in  Lambert  or  the  other 
parties  to  the  assignment,  and  for  this  purpose  it  was 
competent  evidence. 

This  action  is  maintained  in  plaintiff^s  own  right  to 
recover  such  damages  as  he  may  have  sustained,  and  the 
effect  upon  the  value  of  the  land  of  defendants'  failure  to 
build  the  road  is  only  material  as  it  affects  the  measure 
of  damages  and  the  amount  he  is  entitled  to  recover. 
The  rule  for  the  measure  of  damages  stated  by  the  trial 
court,  is  erroneous,  as  applied  to  the  facts  of  this  case, 
because  it  fails  to  take  into  account  the  fact  that  plaintiff 
had  agreed  to  pay  for  the  land  a  stipulated  sum,  which, 
so  far  as  he  was  concerned,  fixed  its  minimum  value;  and 
his  loss,  if  the  land  was  not  actually  worth  what  he  agreed 
to  pay  for  it,  and  there  was  evidence  to  that  effect,  could 
certainly  be  only  the  difference  between  the  price  he  was 
to  pay  under  his  contract,  and  what  its  value  would  have 
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been  on  October  31,   1890,  with  the  road  built  and  in 
operation. 

The  prejudicial  effect  of  the  rule  adopted  by  the  trial 
court  is  apparent  when  it  is  considered  that  plaintiff  was 
to  pay  for  the  land  five  hundred  and  eighty  eight  dollars 
and  twenty-three  cents  an  acre  under  his  contract  with 
Lambert,  and  he  himself  testified  that  the  land  was  not 
worth  at  the  time  he  contracted  for  its  purchase  to  exceed 
five  hundred  dollars  an  acre,  without  a  motor  line  or  the 
prospect  of  one;  so  that  the  difference  between  its  value 
without  a  road  and  what  he  agreed  to  pay  for  it,  was, 
accordmg  to  his  own  testimony,  within  about  two  thou- 
sand and  five  hundred  dollars  of  the  verdict  in  this  case. 
The  true  rule  for  the  measure  of  damages  for  a  breach  of 
the  contract  sued  on,  as  applied  to  the  facts  of  this  case, 
in  our  opinion,  is  the  difference  in  the  value  of  the  Lam- 
bert land  on  the  thirty-first  day  of  October,  1890,  without 
the  road,  not  less  in  amount  however,  than  the  price 
plaintiff  agreed  to  pay  for  it,  and  what  its  value  would 
have  been  on  that  day  with  the  road  completed  and  in 
operation.  This  appreciation  in  the  value  of  the  land,  if 
any,  was,  it  seems  to  us,  clearly  within  the  legal  if  not 
the  actual  contemplation  of  the  parties  at  the  time  the 
contract  was  made.  And  the  loss  of  this  increased  value 
is  the  proximate  and  natural  consequence  of  defendants' 
breach,  and  is  the  fairest  and  closest  approximation  of 
the  actual  pecuniary  loss  sustained  by  plaintiff  which  the 
law  is  capable  of  furnishing.  This  view  as  to  the  meas- 
ure of  plaintiff's  damages  seems  to  be  fully  supported  by 
the  adjudged  cases:  Mobile  Raihoay  Co.  v.  Oilmer.  85  Ala. 
422  (5  So.  Rep.  138);  Louiwille  Railway  Go.  v.  Sumner,  106 
Ind.  55  (5  N.  E.  Rep.  404);  Watterson  v.  Railway  Go.  74 
Pa.  St  208;  Wilson  v.  Railway  Co.  9  Chan.  App.  279;  Bron- 
son  V.  Coffin,  108  Mass.  175;  Houston  Railway  Co.  v.  Malloy, 
64  Tex.  607. 

5.  As  defendants  failed  and  neglected  to  build  the 
road  within  the  stipulated  time,  or  at  all,  it  may  be  diffi- 
cult for  plaintiff  to  prove  with  exactness  what  would  have 
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been  the  value  of  the  land  with  the  contract  fulfilled;  but 
such  uncertainty  does  not  prevent  him  from  recovering 
such  damag  )s  as  he  may  be  able  to  prove.  He  is  only 
required  to  give  such  evidence  as  the  nature  of  the  case 
will  permit  bearing  upon  the  matter  of  his  damages  and 
legally  tending  to  prove  such  value:  O'Brien  v.  Society^ 
117  N.  Y.  310  (22  N.  E.  Rep.  954);  Huse  Ice  Co.  v.  Heinze, 
102  Mo.  245  (14  S.  W.  Rep.  756).  Where  one  violates 
and  entirely  repudiates  his  contract  with  another,  the 
damages  sustained  by  the  injured  party  are,  as  Earl,  J., 
said,  **  nearly  always  involved  in  some  uncertainty  and 
contingency;  usually  they  are  to  be  worked  out  in  the 
future,  and  they  can  be  determined  only  approximately 
upon  reasonable  conjecture  and  probable  estimates. 
They  may  be  so  uncertain,  contingent,  and  imaginary  as 
to  be  incapable  of  adequate  proof,  and  then  they  cannot 
be  recovered  because  they  cannot  be  proved.  But  when 
it  is  certain  that  damages  have  been  caused  by  a  breach 
of  contract,  and  the  only  uncertainty  is  as  to  their  amount, 
there  can  rarely  be  good  reason  for  refusing  on  account 
of  such  uncertainty  any  damages  whatever  for  the 
breach.  A  person  violating  his  contract  should  not  be 
permitted  entirely  to  escape  liability  because  the  amount 
of  the  damages  which  he  has  caused  is  uncertain": 
Wakeman  v.  Wheeler  &  Wilsoii  Mfg.  Co.  101  N.  Y.  209  (4N. 
E.  Rep.  264).  The  rule  that  damages  which  are  uncer- 
tain or  contingent  cannot  be  recovered^  does  not  embrace 
an  uncertainty  as  to  the  value  of  the  benefit  ot  gain  to  be 
derived  from  the  performance  of  the  contract,  but  an  un- 
certainty or  contingency  as  to  whether  such  gain  or 
benefit  would  be  derived  at  all.  It  only  applies  to  such 
damages  as  are  not  the  certain  result  of  the  breach,  and 
not  to  such  as  are  the  certain  result  but  uncertain  in 
amount.  Now,  in  this  case,  it  is  certain,  under  the  facts 
as  he  claims  them  to  be,  that  plaintiff  has  sustained  some 
loss  as  the  proximate  and  natural  consequences  of  the 
breach  of  defendants,  and  under  such  circumstances  the 
law  will  adopt  that  mode  of  estimating  the  damages 
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which  is  most  certain  and  definite,  and  it  seems  to  us  the 
rule  we  have  suggested  most  nearly  meets  the  require- 
ments of  the  law. 

6.  It  is  also  claimed  that  the  trial  court  erred  in  the 
admission  of  certain  opinion  evidence  as  to  what  the 
value  of  the  Lambert  place  would  have  been  on  October 
31,  1890,  if  defendants  had  complied  with  their  contract 
and  built  the  motor  line  sis  they  agreed  to  do.  A  number 
of  witnesses  were  called  by  plaintiff  who  were  qualified 
to  speak  from  business  experience,  from  familiarity  with 
the  values  of  real  estate  in  and  about  Portland,  and  the 
effect  upon  such  values  of  the  construction  and  operation 
of  suburban  motor  lines,  as  well  as  from  a  knowledge  and 
familiarity  with  the  situation,  location,  character,  and 
quality  of  the  Lambert  place,  and  were  permitted  by  the 
trial  court,  against  defendants'  objection  and  exception, 
to  give  their  opinions  as  to  what  that  place  would  have 
been  worth  on  October  31,  1890,  had  defendants  fulfilled 
their  contract  and  constructed  the  motor  line  in  accord- 
ance with  their  agreement.  Two  objections  are  urged  to 
the  competency  of  this  testimony :  First,  that  the  fact 
sought  to  be  proved  is  so  remote  and  speculative  as  not 
to  be  a  proper  item  of  damages  in  this  case ;  and,  second, 
it  is  not  a  matter  wpon  which  opinion  or  expert  testimony 
is  admissible.  In  the  view  we  have  taken  of  the  proper 
measure  of  damages  in  this  case,  it  is  only  necessary  for 
us  to  consider  the  last  objection  stated. 

It  is  undoubtedly  true,  as  a  general  rule,  that  a  witness 
is  only  permitted  to  testify  to  facts  within  his  own  knowl- 
edge, and  not  to  inferences  or  opinions,  but  to  this  rule 
there  are  certain  exceptions ;  and  one  of  these  exceptions 
is,  that  when  the  value  of  real  estate,  which  is  always 
largely  a  matter  of  opinion,  is  in  controversy,  persons 
who  are  acquainted  with  jbhe  property  in  question,  and 
know  the  value  of  real  estate  in  the  same  neighborhood, 
are  competent  to  give  their  opinion  as  to  its  value. 
*' These  opinions  are  admissible,"  says  Gray,  J.,  **not 
as  being  the'  opinions  of  experts,  strictly  so-called,  for 
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they  are  not  founded  on  special  study  or  training,  or  pro- 
fessional experience;  but  rather  from  necessity,  upon 
the  ground  that  they  depend  upon  knowledge  which  any 
one  may  acquire,  but  which  the  jury  may  not  have,  and 
that  they  are  the  most  satisfactory  and  often  the  only 
attainable  evidence  of  the  fact  to  be  proved":  Swan  v. 
Middlesex,  101  Mass.  177.  Indeed,  the  courts  are  practi- 
cally unanimous  in  following  this  rule :  Rogers  on  Exp. 
Tes.  §  155;  Lawson  Exp.  Ev.  435;  3  Sedg.  Dam.  §  1294; 
1  Suth.  Dam.  786,  798 ;  1  Rice  on  Evidence,  335. 

Nor  do  we  understand  that  counsel  for  defendants 
seriously  controverts  the  rule  as  above  stated,  but  he 
contends  that  such  evidence  must  be  confined  to  the  pres- 
ent or  past  value  of  the  land,  and  not  to  its  value  under 
other  and  wholly  different  circumstances ;  and  in  support 
of  his  contention  relies  upon  a  series  of  New  York  cases, 
all  which  are  founded  on  Roberts  v.  Railway  Co,  128  N.  Y. 
455  (28  N.  E.  Rep.  486;  13  L.  R.  A.  499),  which  was  as 
action  by  an  abutting  owner  to  restrain  the  operation  and 
maintenance  of  an  elevated  railroad  in  the  street  in  front 
of  his  property.  The  trial  court  allowed  and  permitted 
a  witness  who  was  familiar  with  the  plaintiff's  property 
and  its  value,  to  testify  to  what,  in  his  opinion,  the  prop- 
erty was  damaged  by  the  presence  of  the  construction  and 
operation  of  the  road,  and  to  what  it  would  be  worth 
without  the  road;  but  on  an  appeal  the  evidence  was 
held  to  be  incompetent  and  inadmissible,  but  by  a  divided 
court.  The  majority  opinion  is  based  entirely  upon  the 
previous  decisions  in  that  state ;  and  after  a  careful  and 
exhaustive  review  and  examination  of  them,  Mr.  Justice 
Peckham,  speaking  for  the  majority  of  the  court,  con- 
cluded, under  the  rule  in  that  state,  that  while  a  compe- 
tent witness  might  give  his  opinion  as  to  the  present  or 
past  value  of  real  estate,  becayise  it  is  founded  on  facts 
that  now  exist  or  once  existed,  he  could  not  testify  as  to 
its  value  under  other  or  wholly  different  circumstances, 
because  such  evidence  is  uncertain  and  speculative,  and 
would  invade  the  province  of  the  court  or  jury,  whose 
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duty  alone  it  is  to  determine  the  amount  of  damages. 
Mr.  Justice  Gray,  in  an  able  and  learned  dissenting 
opinion,  in  which  Chief  Justice  Rugeb  concurred,  main- 
tained that  the  evidence  was  competent  both  on  principle 
and  the  authorities  of  that  state ;  and  while  the  opinion 
of  the  majority  of  the  court  is  in  harmony  witii  the 
former  adjudications  of  New  York,  yet  as  an  original 
question,  we  are  inclined  to  think  the  better  reason  as 
well  as  weight  of  authority  from  other  states  is  with  the 
minority  opinion. 

This  question  has  never  been  finally  adjudicated  in 
this  state,  although  we  understand  the  practice  at  the 
various  circuits  has  been  to  admit  such  evidence;  and  we 
are  therefore  for  the  first  time  confronted  with  the  ques- 
tion as  to  whether,  in  cases  where  the  amount  of  recovery 
depends  upon  the  difference  in  the  value  of  land  in  its 
present  condition  and  what  it  would  be  worth  under 
different  circumstances, — such  as  the  location  of  a  rail- 
road or  a  street  or  public  highway  over  it,— the  opinions 
of  witnesses  qualified  to  speak  upon  the  subject  are  ad- 
missible in  evidence  as  to  what  the  land  would  be  worth 
in  its  changed  condition.  It  seems  manifest  that  such 
evidence,  from  a  well-informed  and  intelligent  witness, 
would  materially  aid  and  assist  the  jury  in  arriving  at  a 
just  conclusion,  and  without  its  assistance  the  verdict 
would  ordinarily  be  the  merest  speculation.  The  situa- 
tion, location,  and  character  of  the  land,  and  of  the  pro- 
posed improvement  or  burden,  may  be  accurately  and 
minutely  described,  and  yet  the  jury  be  wholly  unable 
from  such  evidence  alone  to  form  an  intelligent  opinion 
as  to  the  probable  effect  of  such  proposed  improvement 
or  burden  upon  the  value  of  the  land.  As  was  said  by 
Elliott,  J. :  "Of  what  assistance  to  a  jury  composed  of 
clergymen,  merchants,  and  bankers  would  be  a  descrip- 
tion of  the  minutest  accuracy  without  some  estimate  of 
value  by  a  competent  witness  ?  Possibly  it  would  enable 
such  jury  to  form  a  crude  conjecture;  it  would  do  but 
little  more":     Yost  v.  Conroy^  92  Ind.  467.     And  in  the 

XXULOr.— 17. 


258  Blagen  v.  Thompson.  [  Sup.  Ct 

Opinion  of  the  court — Bbaw.  J. 

language  of  Skinner,  J.,  in  Bailroad  Company  v.  Van 
H(ym,  18  111.  259,  '*To  describe  to  a  jury  a  piece  of  ground, 
however  minutely,  with  its  supposed  adaptations  to  use, 
its  advantages  and  disadvantages,  and  demand  of  them 
upon  this  information  alone  a  verdict  as  to  its  value, 
would  be  merely  farcical;  and  this,  indeed,  is  all  that  can 
be  done  to  enable  them  to  arrive  at  a  conclusion  as  to  the 
value,  unless  the  witnesses  are  allowed  to  state  their 
judgment  or  opinion,  together  with  the  facts  upon  which 
such  opinion  is  founded."  If,  as  the  authorities  all  agree, 
skilled  evidence  is  admissible  to  prove  the  value  of  land 
in  its  present  condition,  why  shoald  it  be  deemed  inad- 
missible to  prove  its  value  under  different  circumstances? 
In  the  one  case,  it  is  competent  on  the  ground  of  obvious 
necessity;  and  because  no  more  definite  knowledge  is  to 
be  had,  and  for  the  same  reason  it  seems  to  us  it  should 
be  admitted  in  the  other. 

It  is  suggested  that  such  evidence  is  speculative  and 
unreliable,  but  the  same  objection  can  be  urged  with 
equal  force  to  the  admission  of  expert  or  skilled  evidence 
in  any  case;  and  if  we  hold  this  evidence  incompetent  on 
that  account,  it  seems  to  us  we  would  be  shutting  the 
door  against  the  admission  of  opinion  evidence  in  all 
classes  of  cases,  for  if  the  objection  is  valid  in  the  one  in- 
stance so  it  is  in  all.  The  jury  are  not  bound  to  take  such 
evidence  as  true,  but  must  exercise  their  own  judgment 
in  determining  from  it  and  all  the  other  facts  in  evidence 
before  them,  what  the  real  merits  of  the  case  are.  They 
are  only  required  to  give  it  such  weight  and  effect  as  they 
may  think  it  deserves,  in  view  of  all  the  facts  and  circum- 
stances. The  witness  may  and  should  be  required  to 
detail  to  the  jury,  so  far  as  possible,  the  facts  and  cir- 
cumstances upcMi  which  his  opinion  is  founded,  so  they 
may  judge  of  its  value  as  evidence;  and  from  these  and 
all  the  other  evidence  in  the  case,  together  with  the 
opinion  of  the  witness,  if  they  think  it  deserving  of  any 
weight,  their  verdict  should  be  formed. 

It  is  also  claimed  that  such  evidence  invades  the 
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province  of  the  jury,  where  the  amount  of  damages  de- 
pends entirely,  as  in  the  case  at  bar,  upon  the  question 
of  value.  But  this  question  is  not  directly  presented  by 
this  record,  for  the  evidence  admitted  was  not  the  opin- 
ions of  the  witnesses  as  to  the  amount  of  plaintiff's 
damages,  but  their  opinion  as  to  the  probable  value  of 
the  Lambert  place  with  the  motor  line  built  and  in  opera- 
tion on  October  31,  1890 ;  and  in  no  case  that  we  have 
been  able  to  find,  except  the  one  from  New  York,  has  the 
opinion  of  witnesses  as  to  value  been  excluded  because 
the  questions  of  damages  and  value  were  identical.  In 
many  of  the  states,  in  such  case  a  witness  is  not  allowed 
to  state  his  opinion  as  to  the  amount  of  damages,  butonly 
as  to  the  value  of  the  land  before  and  after  the  contem- 
plated improvement  or  burden,  leaving  the  subtraction 
to  be  made  by  the  jury ;  but  Mr.  Rogers  says  the  weight 
of  authority  as  well  as  reason  is  in  favor  of  allowing  the 
witness  to  express  his  opinion  as  to  the  amount  of  dam- 
ages, as  it  is  but  a  mere  mathematical  calculation:  Rogers 
on  Expert  Testimony,  369,  where  the  authorities  on  both 
sides  are  collated.  And  this  seems  to  be  the  rule  in  this 
state,  for  in  the  City  of  Portland  v.  Kammy  10  Or.  383, 
which  was  a  proceeding  to  condemn  land  for  a  street, 
this  court  held,  Watson,  0.  J.,  delivering  the  opinion, 
that  it  was  competent  to  ask  a  witness  the  following 
question:  *'What  in  your  opinion  is  the  damage  to  that 
portion  of  the  tract  of  land  belonging  to  defendant  Kamm 
which  lies  within  one  hundred  feet  of  the  proposed  street 
by  reason  of  the  laying  out  of  said  street  ?"  This  case 
would  also  seem  to  recognize  the  rule  that  the  opinion  of 
a  competent  witness  should  not  be  confined  to  the  past 
or  present  value  of  land,  but  may  be  given  as  to  its  value 
under  other  and  different  conditions;  for  the  inquiry  of 
the  witness  was  not  as  to  the  present  value  of  the  Kamm 
land,  but  what  would  be  its  condition  after  the  opening 
of  the  proposed  street  A  careful  examination  of  the 
books  and  cases  has  satisfied  us  that  in  a  case  like  the 
one  at  bar,  where  the  amount  of  damages  depends  upon 
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the  value  of  the  land  with  and  without  the  contemplated 
improvement,  a  witness  competent  to  speak  upon  the 
subject  may  state  his  opinion  of  the  value  of  the  land 
with  and  without  the  proposed  improvement  Judge 
Redfield,  in  speaking  of  the  competency  of  opinion 
evidence  in  similar  cases,  says:  "One  may  enumerate 
some  of  the  leading  facts  upon  which  such  an  opinion  is 
based ;  but,  after  all,  the  testimony  as  to  facts  is  excess- 
ively meager  without  the  opinion  of  the  witness,  either 
upon  the  very  subject  of  inquiry,  or  some  one  as  near  it 
as  can  be  supposed.  Hence,  in  those  courts  where  the 
opinion  of  witnesses  in  regard  to  the  value  of  property, 
real  or  personal,  is  not  admitted,  it  leads  to  sundry  shifts 
and  evasions  in  the  course  of  the  examination  of  wit- 
nesses upon  that  subject,  which  while  it  is  not  a  little 
embarrassing  in  itself,  at  the  same  time  illustrates  the 
inconsistency,  not  to  say  absurdity,  of  the  rule :  1  Red- 
field  on  Railways,  289.  And  in  Mills  on  Eminent 'Do- 
main, §  165,  it  is  said  that  ''the  general  rule  is  that 
witnesses  shall  not  testify  how  much  the  property  is 
damaged,  or  give  their  opinion  as  to  the  amount  of  dam- 
ages: they  may  testify  as  to  the  value  of  property,  and 
as  to  the  value  of  property  before  and  after  the  improve- 
ment, but  not  as  to  the  effect  of  the  change  in  adding  to 
or  taking  from  such  value.  The  extent  of  damages  is  to 
be  proved  by  facts,  and  estimated  by  the  jury.  Hence, 
a  witness  cannot  be  asked  the  value  of  the  land  with  the 
^  strip  taken  out.  Notwithstanding  the  array  of  author- 
ities above  cited,  there  seems  to  be  a  growing  tendency 
to  allow  witnesses  to  give  an  opinion  on  the  amount  of 
damages.  It  can  hardly  be  seen  how  the  jury  can  with 
any  greater  fairness  arrive  at  the  amount  of  damages  by 
subtracting  for  themselves  the  present  value  from  the 
former  value  than  by  allowing  the  witness  to  do  the  same 
thing."  Mr.  Pierce,  in  his  work  on  Railroads,  page  227, 
says:  ''Opinions  are  admissible  as  to  the  amount  of 
damages  or  benefit  resulting  to  an  estate  from  the  con- 
struction and  working  of  a  railroad.    The  amount  may 
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also  be  calculated  by  comparing  the  valuation  of  the 
property  before  and  after  the  taking  as  made  by  the  wit- 
nesses— a  method  which  is  relieved  by  the  objection  that 
the  amount  of  the  damages  is  the  issue  to  be  found  by 
the  jury."  In  support  of  the  text,  the  author  cites  cases 
from  most  of  the  states  of  the  union. 

In  the  carefully  considered  case  of  Tost  v.  Conroy,  92 
Ind.  464,  which  was  an  action  to  condemn  land  for  a 
public  ditch,  it  was  held  by  Judge  Elliott  '*that  the 
opinion  of  one  acquainted  with  the  land,  as  to  its  value 
with  and  without  the  ditch,  was  proper  evidence."  So 
in  Swan  v.  Middlesex^  101  Mass.  173,  on  the  question  of 
the  injury  to  an  estate  by  taking  part  of  it  to  widen  a 
street,  it  was  held  compent  for  a  witness  to  testify  to 
"what  in  his  opinion  would  be  the  effect  upon  the  value 
of  the  estate  in  question  of  widening  the  street  and  cut- 
ting off  the  land  and  trees."  And  in  Snow  v.  Railroad  Co, 
65  Me.  250,  which  was  a  proceeding  to  condemn  land  for 
railway  puri)oses,  it  was  held  competent  for  persons 
acquainted  with  the  land  to  state  their  opinions  as  to  its 
value,  or  the  amount  of  damages  done  if  all  the  land  is 
not  to  be  taken.  The  following  authorities,  in  addition 
to  those  already  cited,  are  also  in  point,  and  may  be 
referred  to  in  connection  with  this  decision:  Wharton 
on  Evidence,  §  450;  1  Rice  on  Evidence,  335;  Hosher  v. 
BaUroad  Co.  60  Mo.  803;  Railroad  Co.  v.  Pugh,  85  Ind.  279; 
White  Deer^  etc.  Co.  v.  Sassaman,  67  Pa.  St  415;  Lehmick 
v.  SL  Paul,  etc.  R.  R.  Co.  19  Minn.  464;  Sexton  v.  North 
Bridge  Water,  116  Mass.  200;  Tucker  v.  R.  R.  Co.  118  Mass. 
&46;  Railroad  Co.  v.  Henry,  79  111.  290;  Snyder  v.  Railroad 
Co.  35  Wis.  60;  Tate  v.  R.  R  Co.  64  Mo.  149. 

In  applying  the  view  we  have  taken  of  the  law  of  this 
case  upon  a  new  trial,  the  other  questions  suggested  at 
the  argument  will  perhaps  be  avoided,  and  therefore  need 
not  be  considered  at  this  time. 

Judgment  of  the  court  below  is  reversed  and  a  new 
trial  ordered. 
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•A.  N.  KING  V.  J.  R  BRIGHAM  et  al. 

[&  a  81  PaA.  Bep.  601;  18  L.  B.  A  36L] 

Equity  JuBiBDionov— Lost  or  Ookfitsbd  BovRDABm. — The  IfiBoing  of 
commissions  to  ascertain  lost  or  confused  boundaries  was  an  ancient 
branch  of  equity  jurisdiction,  and  was  exercised  without  any  special 
equitable  ground  to  support  it,  though  it  afterward  fell  into  disuse. 

2.  Idem  — Code,  J?  606,  610.— The  Oregon  act  of  1887  (  HiU's  Code,  J  J  506, 

610)  extends  the  jurisdiction  of  equity  to  cases  of  confused  or  uncertain 
boundary  lines  where  no  equitable  drcumstanoe  was  inherent  in  the 
controvert ;  but  it  does  not  give  courts  of  equity  jurisdiction  to  de- 
termine questions  of  title:  Lovey,  Morrill^  19  Or.  545,  followed. 

3.  Code,  J  606— Right  to  Trial  by  Jury.— The  purpose  of  this  act  is  to 

authorize  courts  of  equity  to  ascertain  the  true  boundary  line  between 
adjoining  estates,  and  not  to  try  the  question  of  title  on  either  side  of 
that  boundary.  With  this  construction  the  act  is  not  unconstitutional 
as  depriving  parties  of  the  right  to  a  trial  by  jury :  Or.  Const,  art.  I.  j  17 ; 
it  is  merely  a  revival  of  the  former  equity  jurisdiction  to  ascertain  con- 
fused libundaries  where  the  question  of  legal  title  is  not  involved. 

4.  Res  Judicata — Estoppel.— Where  a  boundary  line  has  been  settled  in  a 

former  suit,  in  which  the  controversy  was  as  to  its  location,  and  not  as 
to  tlie  title  to  the  strip  of  land  lying  between  the  different  lines  claimed 
by  the  parties,  the  title  to  the  strip,  not  being  directly  in  issue,  is  not 
adjudicated  by  the  determination  of  the  boundary,  and  such  suit  is  bo 
bar  to  a  subsequent  suit  to  quiet  title  to  the  strip  in  question. 

5.  Advebsb  Possession.— Possession  or  intrusion  upon  land  by  mistake  in 

consequence  of  confusion  or  uncertainty  as  to  the  true  boundary,  without 
any  intention  to  claim  title  beyond  the  lawful  boundary,  is  not  adverse. 

Multnomah  Oounty:  E.  D.  Shattuge,  Judge. 

Plaintiff  appeals.     Affirmed. 

This  was  a  suit  brought  by  Amos  N.  King  against  J. 
B.  Bingham  and  C.  H.  Carey  (who  was  substituted  for 
A.  D.  Tufts )» to  quiet  title.  Plaintiff  claimed  by  adverse 
possession  for  the  statutory  period.  Defendants  denied 
both  plaintiff's  title  and  his  adverse  possession,  and  for 
an  affirmative  answer  pleaded  (1)  title  in  themselves  by 

*  Note.—  This  case  is  also  reported  in  18  L.  R.  A.  361,  where  it  is  said 
that  the  full  review  of  the  question  of  the  jurisdiction  of  equity  in  cases  of 
boundary  contained  in  the  opinion  and  briefs  herein  constitutes  an  onnauaUy 
valuable  summary  of  the  law  on  this  question.- Refobteb. 
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a  chain  of  conveyances  from  the  United  States;  (2)  ad- 
verse possession  for  ten  years;  and  ( 3 )  a  prior  adjudication 
of  the  title  to  this  property  in  a  former  suit  wherein  all 
the  present  parties  were  represented,  viz.  King  v.  Brig- 
kam  et  aL  19  Or.  560  (25  Pac  Bep.  150).  The  case  was 
referred  to  John  Catlin,  Bsq.,  who  reported  in  favor  of 
the  defeodants  on  the  ground  of  prior  adjudication. 

The  cause  coining  on  to  be  heard  before  Judge  Shat- 
TUCK  in  the  circuit  court,  was  taken  under  advisement  by 
him,  and  a  decree  was  afterward  entered  afOrming  the 
report  of  the  referee  and  dismissing  the  plaintiffs  suit 

Francis  A.  E,  Starr  and  Julius  C.  Mordand  (KiUin  S 
Tlvomas  on  the  brief),  for  Appellant 

Adverse  i)ossession  of  real  property  for  the  statutory 
period  ripens  into  a  perfect  title  and  becomes  a  vested 
right  as  though  evidenced  by  written  title:  farker  v.. 
Metzger,  12  Or.  407 ;  J<yy  v.  Stump,  14  Or.  861.  It  must  be 
an  occupancy  under  claim  of  ownership,  though  it  need 
not  be  under  color  of  title :    Swift  v.  Mulkey,  14  Or.  59. 

There  most  be  disseisin,  which  must  be  an  actual  ex- 
pulsion for  the  full  statutory  period :  Springer  v.  Young, 
14  Or.  280.  Where  a  person  under  a  mistake  as  to  the 
boundaries  enters  and  occupies  land  not  embraced  in  his 
title,  claiming  it  as  his  own  for  the  requisite  statutory 
period,  he  thereby  becomes  vested  with  the  title  thereto 
by  possession,  although  the  entry  and  possession  may 
have  been  founded  upon  a  mistake:  Caufleld  v.  Clarke  17 
Or.  473. 

The  effect  of  the  former  judgment  as  res  judicata  is 
not  limited  or  enlarged  by  the  reasons  given  by  the  court 
for  its  rendition:  Freeman,  Judgm.  §  249;  Houston  v. 
Wiiliams,  13  CaL  24  (78  Am.  Dec.  565);  Girardin  v.  Dean, 
49  Tex.  248;  Davis  v.  MUlaudon,  17  La.  Ann.  97  (87  Am. 
Dec.  518). 

For  a  judgment  to  be  final,  the  subject-matter  in  con- 
troversy must  have  been  brought  in  question  and  within 
the  issue  in  the  former  proceedings  and  have  terminated 
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in  a  regular  judgment  on  the  merits:  Aspden  v.  Nixon^ 
45  U.  S.  (4  How.)  467  (11  L.  ed.  1059). 

It  is  not  sufBcient  that  in  a  prior  proceeding  the  sub- 
ject-matter was  so  involved  that  it  might  have  been  liti- 
gated. It  must  have  been  at  issue  and  in  fact  litigated 
and  decided:  Freeman  Judgm.  §  253;  OromweU  v.  Sdc 
County,  94  U.  S.  351  (24  L.  ed.  195);  Davis  y.  Brown,  94 
U.  S.  423  (24  L.  ed.  204);  EusseLl  v.  Place,  94  U.  S.  606 
(24  L.  ed.  214). 

In  all  cases  where  it  is  sought  to  apply  the  estoppel 
of  a  judgment  rendered  upon  one  cause  of  action  to 
matters  arising  in  a  suit  upon  a  different  cause  of  a<;tion, 
the  inquiry  must  always  be  as  to  the  point  or  question  ac- 
tually litigated  and  determined  in  the  original  action,  not 
what  might  have  been  thus  litigated  and  determined: 
Cromwell  v.  8a4i  County,  94  U.  S.  851.  See  Freeman 
Judgm.  §  256. 

No  judgment  or  decree  is  evidence  in  relation  to  any 
matter  which  came  collaterally  in  question  or  in  matters 
incidentally  cognizable,  or  to  be  inferred  from  the  judg- 
ment by  argument  or  construction:  Lawrence  v.  Hunt, 
10  Wend.  81  (25  Am.  Dec  539);  Jackson  v.  Wood,  3  Wend. 
27;  Wood  v.  Jackson,  8  Wend.  35  (22  Am.  Dec  603);  Hop- 
kinsY.  Lee,  19  U.  S.  (6  Wheat.)  109  (5  L.  ed.  218);  Lewis S 
NelsmCs  App.  67  Pa.  165;  Howard  v.  Kimball,  65  Me.  308; 
Hamner  v.  Pounds,  57  Ala.  348;  Land  v.  Keim,  52  Miss. 
341 ;  Henry  v.  Davis,  13  W.  Va.  230. 

Richard  Williams  and  Chas.  H.  Carey  (Emmett  B.  Will- 
iams on  the  brief),  for  Respondents. 

Mr.  King's  title  by  possession  to  one  or  the  other  of 
the  two  lines  in  controversy  in  the  former  suit  was  a 
matter  involved  in  the  issues  set  forth  in  the  pleadings ; 
evidence  was  directed  to  this  point  upon  the  trial,  and 
was  received  and  considered  by  the  court,  and  the  con- 
clusion of  the  referee,  the  circuit  court,  and  the  supreme 
court  was  based  upon  that  issue  and  thatevi'^^nce.  That 
question  was  finally  and  completely  determined  and  setr 
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tied,  and  is  now  res  adjudicata  between  these  parties.  An 
adjudication  is  final  and  conclusive,  not  only  as  to  the 
matter  actually  determined,  but  as  to  every  other  matter 
which  the  parties  might  have  litigated  and  have  decided 
as  incident  to  or  essentially  connected  with  the  subject- 
matter  of  the  litigation,  and  every  matter  coming  within 
the  legitimate  purview  of  the  original  action,  both  in  re- 
spect tomattersof  claim  and  of  defense:  Freeman,  Judgm. 
§  249 ;  Herman,  Estoppel,  §  411 ;  Rogers  v.  Biggins,  57  IlL 
246;  Harmon  v.  Auditor  of  Public  Accounts,  123  111.  122  (18 
N.  E.  Rep.  161);  Olenn  v.  Savage,  14  Or.  573;  Barrett  y. 
Failing,  8  Or.  152.  The  question  is,  Did  it  decide,  and  is 
the  decision  final  ?  Chouteau  v.  Gibson,  76  Mo.  49 ;  Hurst 
v.  Combs,  12  Ky,  L.  Rep.  385  (14  S.  W.  Rep.  379). 

The  same  facts  cannot  be  the  basis  of  a  second  action 
between  the  same  parties  arising  out  of  the  same  trans- 
action, though  in  the  former  action  the  facts  were  pleaded 
as  a  defense  only,  and  no  claim  was  made  thereon  for 
affirmative  relief:    Bierer  v.  Fretz,  87  Kan.  27. 

A  proposition  assumed  or  decided  by  the  court  to  be 
true,  and  which  must  be  so  assumed  or  decided  in  order 
to  establish  another  proposition  which  expresses  the 
conclusion  of  the  court,  is  as  effectually  passed  upon  and 
settled  in  that  court  as  tho  very  matter  directly  decided: 
Warren  Co.  School  Dist  Trustees  v.  Stocker,  42  N.  J.  L.  117. 

The  statement  of  the  case  and  opinion  of  the  court 
are  admissible  to  show  the  ground  upon  which  a  decree 
was  rendered:  Hood  v.  Hood,  110  Mass.  463;  Laird  v.  De 
Soto,  32  Fed.  Rep.  652;  Le  Grand  v.  Bixey,  83  Va.  862; 
Glenn  v.  Savage,  14  Or.  578. 

An  equitable  suit  to  settle  and  establish  boundaries 
falls  within  that  class  that  equity  assumes  jurisdiction  of 
concurrently  with  law.  And  it  is  an  example  of  those 
few  suits  in  which  equity,  in  administering  relief,  awards 
possession  of  the  land  in  controversy  as  a  law  court 
would  do:  Pom.  Eq.  Jur.  §  180.  Equity  jurisdiction  em- 
braces consideration  of  legal  questions  involved  in  a 
settlement  of  boundaries;  the  suit  in  its  very  nature 
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involves  a  trial  of  the  right  of  possession  to  the  line. 
Unless  the  contestants  can  show  title  to  the  line  they 
cannot  prevail.  Such  is  the  inherent  nature  of  the  suit 
as  shown  by  an  examination  of  its  history  from  the 
beginning:  Story,  Eq.  Jur.  §  616,  citing  Wake  v.  Conyera, 
1  Eden,  331;  2  Cox.  Ch.  860. 

In  order  to  sustain  a  bill  for  a  commission  to  ascertain 
boundaries,  the  plaintiff  must  establish,  by  the  admission 
of  the  defendant,  or  by  the  evidence,  a  clear  legal  title  to 
some  land  in  the  possession  of  the  defendant,  and  also 
some  ground  for  equitable  relief:  Godfrey  v.  Little,  1  Russ. 
&  M.  59,  2  Russ.  &  M.  630.  See  also  Perry  v.  Fratt,  31 
Conn.  433;  Gushing  v.  Miller,  62  N.  H.  517;  Fraley  v.  Peters, 
12  Bush,  470. 

The  exercise  of  equitable  jurisdiction  in  boundary 
cases,  where  the  final  relief  granted  is  substantially  a 
recovery  or  obtaining  possession  of  specific  portions  oi 
land,  is  a  matter  of  ordinary  occurrence  in  suits  for  the 
adjustment  of  disputed  boundaries,  where  some  equitable 
incident  or  feature  is  involved  and  the  dispute  is  not 
wholly  confined  to  an  assertion  of  mere  conflicting  legal 
titles  or  possessory  rights:  1  Pom.  Eq.  Jur.  §§  174,  180, 
185;  3  Pom.  Eq.  Jur.  §§  1378-1385.  See  Bigelow's  noU 
to  Story,  Eq.  Jur.  13th  ed.  pp.  78-81. 

If  equity  took  cognizance  of  the  case  at  all,  it  is  folly 
to  urge  that  it  should  drop  the  controversy  without  fully 
settling  the  issues:  WUhelm's  App.  79  Pa.  120;  Pom.  Eq. 
Jur.  §  181;  Heatherly  v.  Hadley,  4  Or.  1;  Howe  v.  Taylor, 
6  Or.  284;  Pliipps  v.  Kdly,  12  Or.  218. 

Granting  that  the  circuit  and  supreme  courts  passed 
upon  the  question  of  adverse  possession  in  the  King  case, 
the  determination  is  final  ev^n  though  erroneous,  if  the 
court  therein  assumed  an  authority  as  a  court  of  equity  to 
try  an  issue  which  was  strictly  legal  and  properly  cog- 
nizable only  by  a  court  of  law;  still,  although  it  exceeded 
its  jurisdiction  as  a  court  of  equity  in  one  sense,  the 
question  was' not  coram  non  judice  nor  its  findings  void: 
1  Pom.  Eq.  Jur.  §  129;   Cumming  v.  Brooklyn,  11  Paige, 
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596  (5  L.  ed,  246);  Bank  of  Utica  v.  Meraereau,  3  Barb.  Ch. 
674  (5  L.  ed.  998;  49  Am.  Doc.  189);  Amis  v.  Myers,  57  U.  8. 
(16  How.)  492  (14  L.  ed,  1029);  Sexton  v.  Pike,  13  Ark.  193; 
Oreely  v.  Bay  State  Brick  Co.  103  Mass.  514;  Baker  v.  Wood* 
ward,  12  Or.  21;  Kitcherside  v.  Myers,  10  Or.  21. 

Even  if  the  supreme  court  were  wrong  in  considering 
the  question  of  possession,  this  is  hardly  the  time  or 
the  place  to  reverse  the  decision  or  raise  the  question: 
Morrill  v.  MorrUl,  20  Or.  102  (11  L.  R.  A.  155);  Orabill  v. 
Crab^ill,  22  Or.  558  (30  Pac.  Rep.  231). 

King*s  possession  to  the  Burrage  line  under  a  mistake 
could  not  ripen  into  title,  for  there  was  no  claim  of  owner- 
ship :  Cavfield  v.  Clark,  17  Or.  47S ;  Howard  v.  Reedy,  29 
Ga.  152  (74  Am.  Dec.  58);  Brown  v.  Cockerell,  33  Ala.  45. 
Taking  plaintiffs  own  statement  as  true,  his  case  is  that 
set  forth  in  Worcester  v.  Lord,  56  Me.  271  (96  Am.  Dec.  456), 
where  the  court  held  that  such  facts  did  not  prove  title 
to  the  strip.  See  also  3  Washb.  Real  Prop.  5th  ed.  172, 
173;  Dow  v.  McKenney,  64  Me.  138;  St.  Louis  University 
V.  McCune,  28  Mo.  482 ;  Lincoln  v.  Edgecomb,  31  Me.  345 ; 
Schad  V.  Sharp,  95  Mo.  573 ;  Finch  v.  Ullman,  105  Mo.  255; 
Crawford  v.  Ahmes,  103  Mo.  88 ;  Hockmoth  v.  Des  Orand 
Champs,  71  Mich.  520  (39  N.  W.  Rep.  737);  Wachav.  Brown, 
78  Iowa,  432 ;  Bewley  v.  Chapman,  16  Or.  402 ;  Cavfield  v. 
Clark,  17  Or.  473. 

The  possession  was  not  hostile  nor  the  claim  notorious: 
Eicklin  v.  McClear,  18  Or.  140;  Wood,  Limitations,  pp. 
510,  511,  539;  Ccmiegys  v.  Carley,  3  Watts,  280  (27  Am. 
Dec.  356). 

Building  a  rude  fence  is  held  to  be  insufficient  to  oust 
the  true  own^r,  unless  there  be  proof  of  actual  notice  to 
him  that  the  i)OSsession  is  with  intention  to  claim  the 
land  adversely.  The  decisions  are  uniform  that  where  a 
party  claims  a  right  to  land  by  virtue  of  his  adverse 
possession,  without  deed,  or  any  paper  title,  he  is  re- 
stricted to  so  much  as  he  has  had  in  actual  possession  by 
substantial  enclosures  and  by  cultivation  and  residence 
for  the  full  statutory  period.    He  can  claim  nothing  by 
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construction  or  presumption :  fficklin  v.  McGlear,  18  Or. 
140 ;  Coburn  v.  Hollis,  3  Met.  125 ;  Jackson  v.  Sckoonmaker^ 
2  Johns.  230 ;  Dem  v.  Hunt,  20  N.  J.  L.  487 ;  Hale  v.  Glid- 
den,  10  N.  H.  397;  Smith  v.  Hosmer,  7  N.  H.  436  (28  Am. 
Dec.  354);  Hutton  v.  Schumaker,  21  Cal.  453;  Borel  v. 
Rollins,  30  CaL  415;  Worcester  v.  Lord,  56  Me.  265  (96  Aul 
Dec.  456);  Hockmoth  v.  Des  Grand  Champs,  71  Mich.  520 
(39  N.  W.  Rep.  737);  3  Washb.  Real  Prop.  5th  ed.  145. 

Lord,  C.  J. — This  is  a  suit  by  Amos  N.  King  against 
J.  R.  Brigham  and  C.  H.  Carey  to  quiet  title  to  the  strip 
of  land  lying  immediately  east  of  the  eastern  boundary 
of  the  plaintiffs  donation  land  claim  as  established  by 
this  court  in  the  suit  of  A.  K  King  v.  Brigham  et  aL  19  Or.  560 
(25  Pac.  Rep.  150),  and  within  the  contiguous  donation 
land  claim  of  one  Lownsdale,  in  the  city  of  Portland. 
The  complaint  alleges  that  the  plaintiff  has  had  adverse 
possession  of  the  premises  for  ten  years  last  past,  and 
that  the  defendants  wrongfully  claim  an  interest  in  the 
same. .  The  answer  denies  that  the  plaintiff  is,  or  has 
been,  in  possession  of  the  premises  in  controversy,  and 
denies  that  the  defendants  wrongfully  claim  an  interest 
or  estate  therein  adverse  to  the  plaintiff,  but  admits  that 
they  claim  to  own  the  same  in  fee  simple  adversely  to 
the  plaintiff  and  all  others.  And  for  a  further  and  sep- 
arate answer,  the  defendants  plead  in  effect  that  the 
plaintiff  ought  to  be  estopped  from  alleging  or  claiming 
that  he  is  the  owner,  or  in  possession,  of  the  real  prop- 
erty described  in  the  complaint,  or  from  maintaining  this 
suit,  because  of  a  suit  brought  by  the  plaintiff  and  the 
North  Pacific  Industrial  Association,  as  plaiatiffs,  against 
these  and  other  defendants,  to  settle  the  boundary  line 
between  the  lands  owned  by  the  plaintiff  and  the  defend- 
ants, and  which  is  the  same  line  as  that  describad  as  the 
westerly  boundary  of  the  tract  mentioned  in  the  com- 
plaint, etc. ;  and  that  in  said  suit  it  was  determined  and 
decreed  that  the  boundary  line  between  the  plaintiffs 
and  defendants'  land  was  a  certain  described  line  (a  por- ' 
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tioa  of  which  is  the  same  line  mentioned  in  the  complaint 
as  the  western  boundary  therein  described,  etc.),  and  that 
it  was  further  ordered  that  the  said  suit  be  remanded  to 
the  court  below  with  directions  to  appoint  commission- 
ers as  by  law  provided  to  locate  and  mark  out  the  line 
as  determined  by  the  court,  etc.  And  for  a  further  and 
separate  answer,  the  defendants  allege  that  they  are  the 
owners  in  fee  simple  of  the  tract  of  land  in  controversy 
by  a  chain  of  conveyances  from  the  United  States  and 
others,  and  that  they  are  in  possession  of  the  same  and 
the  whole  thereof.  And  for  another  defense,  the  defend- 
ants allege  the  adverse  possession  of  themselves  and 
their  predecessors  in  title  for  a  period  of  ten  years,  etc. 
The  reply  denies  the  new  matter  set  forth  in  the  answer. 

Upon  these  issues  the  case  was  referred  to  a  referee, 
who,  in  substance,  found  that  the  plaintiff  has  been  in 
the  continuous  possession,  and  claimed  to  be  the  owner, 
of  the  property  in  dispute  for  a  period  of  more  than  ten 
years,  and  that  the  defendants,  nor  either  of  them,  have 
been  in  the  open  and  continuous  possession  of  ihe  same 
for  a  period  of  ten  years;  but  that  the  facts  set  up  in  this 
suit  were  fully  heard  and  determined  in  the  said  suit 
wherein  the  plaintiff  and  the  North  Pacific  Industrial 
Association  were  plaintiffs  and  J.  R.  Brigham  and  others 
were  defendants,  and  that  the  supreme  court  by  its 
decision  and  decree  (19  Or.  560)  established  the  line 
between  the  plaintiff's  and  said  defendants'  lands  in  that 
suit;  and  that  the  plaintiff  King  did  not  own  the  land  in 
controversy;  and  as  a  conclusion  of  law,  that  the  plain- 
tiff is  now  estopped  from  claiming  the  land  described  in 
his  complaint,  and  that  the  suit  should  be  dismissed. 
Subsequently,  upon  proper  proceedinsfs  had  and  taken,  a 
decree  was  entered  af&rming  the  report  of  the  referee 
and  dismissing  plaintiff's  suit.  From  this  decree  the 
plaintiff  has  appealed. 

The  contention  for  the  plaintiff  is,  that  the  decree 
rendered  in  the  former  suit  between  these  parties  is  no 
bar  to  the  present  suit  to  quiei  title  to  the  land  in  con- 
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troversy.  While  it  is  admitted  that  the  defendants  set 
up  as  a  defense  in  a  former  suit  adverse  possession  of 
the  land  for  the  statutory  period,  and  that  issue  was 
joined  and  evidence  taken  uiK>n  it  and  reported  to  the 
court,  nevertheless  it  is  insisted  that  such  matter  was 
outside  of  the  jurisdiction  of  the  court,  since  it  affected 
title,  and  consequently  that  no  valid  decree  could  be 
founded  on  it ;  and  further,  that  such  matter  as  a  defense 
was  not  considered  by  the  court,  as  its  decree  simply  de- 
termined the  location  of  the  disputed  line  and  directed 
the  appointment  of  viewers  to  locate  the  same  by  proper 
monuments  ux>on  the  ground.  This  view  is  based  on  the 
fact  that  the  decree  in  the  former  suit  merely  determined 
the  boundary  line  between  the  adjoining  lands  of  the 
plaintiff  and  the  defendants,  reinforced  by  the  assump- 
tion that  the  act  of  the  legislature  of  1887,  giving  to 
courts  of  equity  jurisdiction  to  try  cases  where  a  dispute 
exists  between  owners  of  adjoining  lands  concerning  the 
boundaries  thereof,  as  construed  in  Love  v.  MorriU,  19  Or. 
545  (24  Pac.  Bep.  916),  limits  and  confines  such  jurisdic- 
tion to  the  ascertainment  and  location  of  the  boundary 
lines,  and  cannot  be  extended  to  the  detern^ination  of 
title.  The  question  raised  is  important,  and  involves 
some  considerations  in  respect  to  the  jurisdiction  con- 
ferred by  the  statute  that  require  further  explanation. 

1.  The  issuing  of  commissions  to  ascertain  lost  bound- 
aries, or  boundaries  which,  from  accident  or  other  cause, 
have  become  confused,  uncertain,  or  obscure,  is  an  ah- 
cient  branch  of  equity  jurisdiction,  the  origin  of  which 
cannot  be  ascertained  with  exactness,  and  still  remains 
uncertain  and  conjectural ;  but  the  books  ^liow  there  are 
cases  in  which  the  court  has  granted  commissions,  or 
directed  issues  on  no  other  apparent  ground  than  that 
the  boundaries  between  contiguous  lands  were  in  contro- 
versy from  the  fact  of  their  being  confused  or  incapable 
of  being  distinguished  with  any  certainty.  It  appears, 
however,  that  it  is  a  jurisdiction  which  has  been  spar- 
ingly exercised  and  watched  with  jealousy,  and  of  late 
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years  has  not  been  favored  or  exercised  unless  some 
equitable  circumstances  are  shown  to  sustain  it :  Story, 
Eq.  Jur.  §  609  et  seq. ;  Bispham,  Eq.  552;  Pomeroy,  Eq.  Jur. 
§§  1884,  1385;  Tyler,  Boundaries,  259.  In  Speer  v.  Oraw- 
ter^  2  Merivale,  417,  the  master  of  rolls  criticised  the  ex- 
ercise of  such  jurisdiction  without  some  equitable  ground 
to  support  it,  asking,  "On  what  principle  can  a  court  of 
equity  interfere  between  two  independent  proprietors, 
and  force  one  of  them  to  have  his  rights  tried  and  deter- 
mined  in  any  other  than  the  ordinary  legal  mode  in  which 
questions  of  property  are  tried  ?"  In  some  cases,  cer- 
tainly, the  court  has  granted  commissions,  or  directed 
issues  on  no  other  apparent  ground  than  that  the  bound- 
aries of  manors  were  in  controversy. 

In  Wake  v.  Congers^  2  Cox,  360,  however.  Lord  North- 
INGTON  held  that  it  was  in  the  case  of  manors  that  the 
exercise  of  the  jurisdiction,  'which  had  been  assumed  of 
late,'  was  peculiarly  objectionable.  He  refused  either  to 
grant  a  commission,  or  to  direct  an  issue.  So  did  Lord 
Thurlow  in  the  case  of  two  parishes :  8t  Luke" 8  v.  St. 
Le&Mvrd^s,  2  Anstr,  886,  395.  In  the  same  case  of  Wake 
V.  Congers^  Lord  NoRTfflNQTON  says  that  in  his  appre- 
hension ''this  court  has  simply  no  jurisdiction  to  settle 
the  boundaries  even  of  land,  unless  some  equity  is  super- 
induced by  the  act  of  the  parties."  I  concur  in  that 
opinion,  and  think  that  the  circumstance  of  a  confusion 
of  boundaries  furnishes,  per  «c,  no  ground  for  the  inter- 
position of  the  court.  And  the  general  rule  now  adopted 
is,  not  to  entertain  jurisdiction  in  cases  of  confusion  of 
boundaries,  upon  the  ground  that  the  boundaries  are  in 
controversy,  but  to  require  that  there  should  be  some 
equity  superinduced  by  the  act  of  the  parties:  Story,  Eq. 
Jur.  §  615,  and  note  of  authorities.  Now  the  equity  for 
tiie  ascertainment  of  boundary  arises,  according  to  the 
chancery  jurisdiction,  when  the  boundaries  between  the 
owners  of  adjoining  estates  have  been  confused  by  the 
misconduct  of  the  defendant,  or  those  under  whom  he 
claims.     The  mere  confusion  will  not  create  it ;  for  the 
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fact  that  a  man  cannot  ascertain  his  property  does  not 
constitute  an  equity  against  another  person:  Speer  v. 
Crawter^  2  Merivale,  417.  Hence  courts  of  equity  have  no 
jurisdiction  to  try  cases  for  the  ascertainment  of  bound- 
ary, unless  some  equity  is  superindaced  by  the  act  of  the 
defendant;  otherwise  they  are  triable  in  the  ordinary 
course  of  law  with  the  assistance  of  a  jury,  within  the 
rale  that  equity  will  not  interfere  where  there  is  an  ade- 
quate remedy  at  law.  From  this  it  is  apparent  that 
originally  there  was  no  jurisdiction  in  equity  of  mere 
questions  of  boundary,  but  there  was  jurisdiction  where 
there  was  a  confusion  of  boundaries,  only  it  did  not  extend 
to  every  dispute  as  to  boundary,  because  in  such  cases 
the  law  generally  affords  ample  remedy.  As  a  conse- 
quence, before  equity  would  intervene  to  fix  the  boundary 
between  two  adjacent  estates  which  had  become  obscure 
and  controverted,  there  must  have  been  some  equitable 
ground  attaching  itself  to  the  controversy,  such  as  fraud 
on  the  part  of  the  defendant  by  which  a  confusion  of 
the  boundary  has  been  produced;  or  there  must  have 
been  some  relation  between  the  parties  which  made  it 
the  duty  of  one  of  them  to  preserve  and  protect  the 
boundary ;  or  it  must  have  been  necessary  to  prevent  a 
multiplicity  of  suits;  or  to  prevent  mischief  otherwise 
irremediable:  Story,  Eq.  Jur.  §§  619-621. 

2.  As  cases  of  disputed  boundary  lines  between  the 
lands  cf  adjacent  owners  are  matters  which  concern  legal 
estates,  and  are  ordinarily  settled  in  courts  of  law,  there 
seems  to  be  an  impression  in  the  profession  that  the  Ore* 
gon  statute  of  1887  (Code,  §§  506-510),  in  conferring 
jurisdiction  upon  a  court  of  equity  to  try  all  cases  where 
a  dispute  exists  as  to  the  boundary  lines  of  adjoining 
lands,  and  requiring  each  of  the  parties  to  designate  such 
boundary  line  as  he  shall  claim  it  to  be,  permits  the  re- 
covery of  the  strip  of  land  embraced  between  the  lines  as 
designated  by  the  parties,  and  that  necessarily  the  title 
acquired  by  adverse  possession  may  be  set  up  by  the  do- 
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fendant  to  establish  such  boundary  line  as  he  desi^ates 
and  claims  it 

In  the  case  of  Love  v.  Morrill,  19  Or.  545  ( 24  Pac.  Rep. 
916),  where  this  statute  was  first  considered,  neither  the 
pleadings  nor  the  facts  disclosed  any  dispute  as  to  the 
boundary  line,  except  that  the  defendant  claimed  title  by 
adverse  possession  to  that  portion  of  the  land  covered  by 
her  building,  which  projected  over  their  boundary  line, 
in  consequence  of  which  she  claimed  that  the  line  should 
be  so  located  as  to  include  it.  As  the  case  was  brought 
under  the  statute,  and  presented  simply  the  pure  legal 
question  of  the  title  to  that  portion  of  the  land  covered 
by  the  building  of  the  defendant,  it  became  important 
and  necessary  to  ascertain  the  nature  and  extent  of  the 
jurisdiction  conferred;  for  if  such  a  suit  could  be  main- 
tained under  it,  nothing  was  plainer  than  that  this  juris- 
diction might  be  exerted  to  usurp  the  place  of  an  action 
at  law  to  recover  real  property,  and  thereby  deprive  the 
defendant  of  his  constitutional  right  to  trial  by  jury. 
With  these  considerations  in  view,  the  court  proceeded 
to  construe  the  statute,  and  held  that  courts  of  equity 
were  invested  with  jurisdiction  to  try  cases  where  a  dis- 
pute exists  between  the  owners  of  adjoining  lands  con- 
cerning the  boundary  line  or  lines  thereof,  without  any 
equitable  grounds,  or  equity  superinduced  by  the  act  of 
the  parties  to  sustain  it,  but  that  such  jurisdiction  could 
not  be  extended  to  determine  title  to  real  property,  or 
usurp  the  place  of  an  action  at  law  to  recover  real  prop- 
erty; that  the  object  of  the  jurisdiction  conferred  by  the 
statute  was  to  ascertain  the  true  boundary  between  the 
lands  of  adjacent  owners  which  had  become  confused,  or 
unknown,  or  lost,  the  subject-matter  of  such  jurisdiction 
or  suit  being  the  dispute  concerning  the  boundary  line, 
and  not  the  title;  and  as  a  consequence,  that  within  the 
purview  of  the  statute,  the  Love-Morrill  suit  could  not  be 
maintained. 

It  is  true  that  disputes  in  respect  to  the  boundaries  of 
adjacent  proprietors  of  land  is  ordinarily  of  legal  cogniz- 
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ance,  and  that  the  statute  on  its  face  seemingly  indicates 
an  intention  to  oust  the  jurisdiction  at  law  for  the  trial  of 
such  cases;  but  when  the  statute  declares  in  effect  that  a 
suit  may  be  maintained  in  equity  where  a  controversy 
exists  between  the  owners  of  adjacent  lands  as  to  the  loca- 
tion of  the  boundary  line,  it  is  not  meant  that  a  suit  may 
be  maintained  when  the  dispute  between  them  concerning 
such  boundary  line  involves  the  determination  of  title,  as 
where  each  owner  claiming  a  different  line  as  the  true 
boundary  line  of  the  adjacent  lands  seeks  to  recover  or 
establish  title  to  the  strip  embraced  between  such  lines. 
The  distinction  is  between  cases  which  are  prosecuted 
with  the  ostensible  object  of  determining  the  true  boun- 
dary line  between  the  parties  and  those  brought  to  recover 
lands  claimed  by  the  defendant  to  be  embraced  within 
his  boundary  line  as  against  the  line  claimed  by  the 
plaintiff. 

Our  statute  (§§  506-510)  is  predicated  upon  the  idea 
that  whenever  a  controversy  exists,  arising  from  a  con- 
fusion of  boundaries  between  the  owners  of  adjoining 
lands,  it  is  necessary,  in  order  to  put  an  end  to  such  con- 
troversy, that  equity  should  intervene  and  ascertain  the 
true  boundary  between  such  estates.  Under  this  statute 
the  jurisdiction  of  equity  is  extended  to  a  class  of  cases 
of  disputed  boundary  where  no  equitable  circumstance 
attaches  itself  to  the  controversy.  Under  it  a  court  of 
equity  may  intervene  in  any  case  in  which  title  is  not 
involved,  where  the  boundary  is  confused  or  obscure,  and 
a  controversy  exists  between  the  owners  of  the  adjacent 
lands,  to  ascertain  such  boundary  and  fix  its  location. 
It  is  of  no  consequence,  to  sustain  such  jurisdiction,  that 
the  confusion  of  the  boundary  about  which  the  contro- 
versy exists  was  not  occasioned  by  the  fraud  or  miscon- 
duct of  the  defendant,  but  was  the  result  of  accident  or 
lapse  of  time,  or  was  produced  by  natural  causes,  or  the 
like— it  is  enough  that  a  controversy  exists  concerning 
the  boundary,  which  is  uncertain  or  obscure  and  needs  to 
be  ascertained  and  located.     In  such  case,  either  party 
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may  bring  a  suit  in  equity  in  which  each  may  designate 
the  boundary  as  he  claims  it;  but  within  the  purview  of 
the  statute  the  suit  is  not  brought  to  affect  pre  existing 
titles,  but  only  to  establish  or  restore  the  true  boundary 
line  between  the  adjacent  estates. 

As  Bean,  J.,  said  in  Love  v.  Morrill,  19  Or.  545,  "The 
subject  matter  of  the  suit  is  the  dispute  concerning  the 
lines,  and  not  the  title,  and  the  court  is  only  authorized  to 
determine  these  lines,  leaving  all  questions  of  legal  title 
to  be  determined  in  the  proper  forum,  unless  there  exists 
some  equity  independent  of  the  controversy  about  the 
lines  to  give  a  court  of  equity  jurisdiction  to  try  the 
question  of  title."  The  object  of  the  suit,  therefore,  is 
to  ascertain  the  true  boundary  line  between  the  contigu- 
ous estates,  and  not  to  try  the  question  of  title  on  either 
side  of  the  boundary.  It  follows,  then,  that  the  statute 
does  not  undertake  to  transfer  to  the  jurisdiction  of 
equity  cases  of  disputed  boundary  which  involve  ques- 
tions of  title,  and  belong  to  the  common  law  jurisdiction. 
A  statute  of  that  kind  would  be  clearly  subject  to  the 
objection  of  violating  the  constitutional  right  of  the  de- 
fendant to  a  trial  by  jury;  but  the  statute  does  give 
jurisdiction  to  try  cases  of  disputed  boundary  between 
the  owners  of  adjoining  lands  arising  from  other  causes 
than  an  equity  superinduced  by  the  act  of  the  parties. 
In  other  words,  it  has  extended  the  jurisdiction  of  equity 
to  a  class  of  cases  not  of  late  years  (although  they  may 
have  been  originally)  embraced  within  that  jurisdiction, 
because  there  was  an  adequate  remedy  at  law. 

3.  The  important  question  then  arises — in  view  of 
the  provision  of  our  constitution,  which  provides  that 
•*In  all  civil  cases,  the  right  of  trial  by  jury  shall  remain 
inviolate"  (section  17,  article  I.) — whether  the  legislature 
can  confer  jurisdiction  upon  a  court  of  equity  to  try  and 
determine  controversies  in  respect  to  disputed  boundary 
between  independent  proprietors  of  adjoining  estates, 
where  no  equity  has  been  superinduced  by  the  act  of  the 
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defendant,   as  has  been  done  by  the  statute,  without 
transcending  the  limits  of  the  constitution. 

By  an  act  of  the  legislature  of  the  state  of  Pennsyl- 
vania, there  is  conferred  upon  the  supreme  court  and  the 
court  of  common  pleas,  all  and  singular,  **the  jurisdic- 
tion and  powers  of  a  court  of  chancery  in  all  cases  of 
disputed  boundary  between  adjoining  lands,''  etc.;  and 
by  a  supplement  to  the  act,  it  is  declared  '*that  the  juris- 
diction and  powers  given  by  the  act,  etc. ,  shall  extend  to 
and  embrace  the  ascertainment  and  adjustment  of  dis- 
puted boundaries  between  adjoining  lands,  etc.,  where 
such  boundaries  are,  or  shall  have  become,  confused  or 
rendered  uncertain,  either  by  ]apse  of  time,  by  natural 
causes,  or  by  the  act,  neglect,  or  default  of  any  present 
or  former  occupant  thereof. "  It  will  be  noticed  that  the 
act  confers  jurisdiction  to  try  other  cases  of  disputed 
boundary  than  those  where  the  confusion  was  produced 
by  the  misconduct  of  the  defendant.  The  constitution  of 
that  state  provides  that  **  trial  by  jury  shall  be  as  hereto- 
fore, and  the  right  thereof  remain  inviolate.'' 

In  Norris'  Appeal,  64  Penn.  St.  279,  no  special  equity 
affecting  the  defendant,  or  any  other  ground  of  equitable 
interposition,  was  alleged  or  pretended;  and  it  was  con- 
ceded that  within  the  rule  of  chancery  jurisdiction,  a 
mere  dispute  as  to  the  dividing  line  of  two  adjoining 
estates,  not  held  under  the  same  title,  where  there  Ls  no 
special  equity  affecting  the  defendant,  would  not  give 
jurisdiction;  and  the  court  held  that  the  acts  of  the  leg- 
islature must  be  confined  to  cases  which  are  properly  the 
subject  of  equitable  jurisdiction ;  and,  consequently,  that 
the  plaintiff  must  be  remanded  to  his  legal  remedies,  as 
the  case  did  not  come  within  the  jurisdiction  of  chancery 
to  fix  the  boundaries  of  legal  estates  unless  seme  equity 
is  superinduced  by  the  act  of  the  parties.  Sharswood,  J. , 
examined  the  constitutional  question  at  some  length,  and 
presented  some  strong  arguments  adverse  to  its  consti- 
tutionality ;  but  in  consideration  of  the  fact  that  such  a 
construction  could  be  given  to  the  acts  as  would  not  con- 
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liict  with  the  constitution,  by  confining  them  in  their  true 
intendment  to  cases  which  are  properly  the  subject  of 
equitable  jurisdiction,  he  sustained  the  constitutionality 
of  the  act.  It  follows  from  this  argument,  that  an  act  of 
the  legislature  authorizing  a  court  of  equity  to  ascertain 
or  determine  controversies  as  to  boundaries,  where  no 
equity  has  been  superinduced  by  the  act  of  the  parties, 
would  be  invalid  as  transcending  the  limits  which  the 
constitution  prescribes.  In  so  far  as  our  statute  under- 
takes to  confer  jurisdiction  to  try  cases  in  equity,  of  dis- 
puted boundary,  between  the  owners  of  legal  estates, 
where  no  special  equity  exists  to  sustain  such  jurisdic- 
tion, it  is  vulnerable  to  this  objection,  unless  we  construe 
the  statute  as  only  intended  to  apply  to  cases  which  are 
properly  the  subject  of  equitable  jurisdiction.  This  we 
cannot  do  without  violating  the  plain  intendment  of  the 
statute  as  construed  in  Love  v.  Morrill,  supra,  and  as  ac- 
cepted and  applied  to  other  cases. 

Other  states  besides  our  own  have  passed  statutes 
providing  for  special  tribunals,  or  conferring  jurisdiction 
upon  courts  of  equity  to  ascertain  or  fix  the  boundary 
line  between  the  owners  of  adjoining  lands  or  the  boun- 
dary line  between  adjoining  towns:  Tyler,  Bound.  244,  256. 
The  Connecticut  statute  is  based  on  a  proceeding  in 
equity  brought  in  the  superior  court  to  ascertain  and  fix 
lost  or  uncertain  boundaries,  and  extends  such  jurisdic- 
tion to  many  cases  which  it  would  not  embrace  without 
the  statute;  and  in  construing  such  statutes,  it  was  held 
that  the  jurisdiction  conferred  upon  the  court  in  respect 
to  ascertaining  such  boundaries,  was  not  dependent  on  a 
want  of  an  adequate  remedy  at  law:  Conn.  Gren.  Stat 
543,  §  33;  Perry  v.  Pratt,  31  Conn.  434.  This  is  contrary 
to  the  rule  that  unless  there  is  some  special  equity  to 
sustain  such  jurisdiction,  the  remedy  at  law  must  prevail, 
and  renders  the  statute  equally  vulnerable  to  the  consti- 
tutional objection  of  depriving  the  defendant  of  the  right 
of  trial  by  jury,  unless  the  opinion  expressed  by  the 
court,  that   '*the  issuing  of  commissions   to  ascertain 
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boundaries  is  a  very  ancient  branch  of*  equity  jurispru- 
dence, and  that  there  can  be  no  doubt  that  our  statute 
conferring  jurisdiction  upon  the  superior  court  is  broad 
enough  to  embrace  that  branch,  as  well  as  every  other," 
may  be  considered  as  a  valid  ground  for  the  exercise  of 
equitable  interposition  in  such  cases.  The  principle  ap- 
plied in  the  construction  of  the  statute,  and  the  object  it 
was  intended  to  serve,  alike  applies  to  the  construction 
and  object  of  our  statute  as  illustrated  in  Love  v.  MorriU^ 
supra. 

In  West  Hartford,  etc,,  v.  The  First  Baptist  Churchy  etc,, 
35  Conn.  120,  Hindman,  C.  J.,  after  repeating  the  lan- 
guage of  the  statute,  and  referring  to  the  case  of  Perry 
V.  Pratt,  31  Conn.,  said:  **It  was  not  the  intention  of  this 
statute  to  withdraw  cases  relating  to  the  title  to  land 
from  the  ordinary  tribunals,  assisted  as  they  are  in 
respect  to  the  finding  of  facts  by  a  jury.  The  legislature 
intended  to  guard  against  this  abuse  of  the  statute  in  the 
first  clause  of  it,  which  limits  the  action  of  the  court  as  a 
court  of  equity  under  it  to  the  cases  where  the  boundaries 
between  adjoining  i^roprietors  have  been  lost,  etc.  It 
presupposes  that  such  monuments  once  existed  and  have 
ceased  to  exist,  or  that  they  have  become  so  obscure  as 
to  require  the  erection  of  new  ones.  It  was  not  intended 
that  every  uncertain  line  of  division  between  adjoining 
proprietors  should  be  definitely  fixed  by  a  committee  of 
the  superior  court.  Suppose  a  proprietor  had  encroached 
upon  an  adjoining  proprietor  for  so  long  a  time  and  under 
such  circumstances  that  he  could  not  be  divested  of  his 
possessions:  no  one  would  claim  that  he  could  call  upon 
the  court  to  fix  a  boundary  for  him  up  to  the  line  he  had 
occupied;  and  there  is  little  reason^ for  claiming  that  his 
adjoining  proprietor  could  call  upon  the  court  to  deter- 
mine by  a  committee  where  the  original  line  really  was 
so  long  as  the  original  monuments  that  defined  that  line 
remained.  The  object  is  not  to  try  the  question  of  title 
on  either  side  of  the  line,  but  to  mark  the  place  of  the  old 
line  where  the  ancient  monuments  are  gone."     Some 
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other  cases  might  be  cited  within  the  purview  of  this 
decision,  and  those  cases  in  which  jurisdiction  was  for- 
merly exercised  on  no  other  apparent  ground  than  a 
confusion  of  boundary. 

Within  the  purview  of  the  principles  announced,  with- 
out further  reference,  the  jurisdiction  conferred  by  our 
statute  may  be  well  maintained  as  a  valid  exercise  of 
power  for  ascertaining  the  true  boundary  lines  between 
adjacent  estates  which  have  become  confused  or  uncer- 
tain, and  do  not  involve  the  determination  of  legal  title, 
although  it  would  have  been  as  well,  or  perhaps  more  in 
harmony  with  the  chancery  practice  as  it  now  exists,  if 
the  statute  would  have  borne  such  a  construction,  to  have 
confined  its  operation  to  cases  which  are  properly  the 
subject  of  equitable  jurisdiction.  It  may  be  true  in  those 
cases  where  jurisdiction  is  acquired  by  some  equity  aris- 
ing between  the  parties,  or  superinduced  by  the  wrongful 
conduct  of  the  defendant  in  obliterating  the  lines  or 
destroying  the  monuments  upon  which  the  evidence  of 
such  boundary  depends,  that  a  suit  in  equity,  although 
brought  for  ascertaining  and  fixing  the  boundary  between 
adjacent  estates,  may  involve  the  determination  of  con- 
flicting titles  or  possessory  rights;  yet  when  such  is  the 
case  a  court  of  equity  is  competent  to  administer  full  and 
complete  relief,  and  if  necessary  to  grant  the  same  kind 
of  relief  as  that  given  at  law.  In  such  case  the  decree 
might  operate  as  an  estoppel  and  a  bar  in  respect  to  the 
title  involved  and  litigated.  But  there  is  a  clear  distinc- 
tion between  a  dispute  about  the  title  to  lands  and  a  dis- 
pute about  boundary  lines.  It  is  the  confounding  of 
these  two  questions,  or  regarding  them  as  identical,  that 
has  sometimes  mislead  parties  in  seeking  their  remedies. 

4.  In  the  previous  suit  between  these  parties,  the 
question  determined  was,  not  title,  but  the  boundary  line 
between  the  King  and  Lownsdale  claims.  In  that  case, 
the  confusion  of  the  boundary  was  occasioned  by  the  dis- 
placement, from  natural  causes,  of  the  tree  or  monument 
at  the  northeast  corner  of  the  King  claim.     It  appears 
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that  the  initial  point  of  the  King  claim  was  undisputed, 
but  if  the  monument  at  the  northeast  corner  of  the  claim, 
as  actually  located,  could  be  ascertained,  the  boundary 
line  in  dispute  would  be  a  straight  line.  In  the  former 
suit  the  plaintiff  designated  and  claimed  a  certain  line  to 
be  the  boundary,  which  the  defendants  denied,  and  claimed 
another  and  different  line  to  be  the  boundary  of  these 
adjoining  lands.  It  is  true  that  the  defendants  set  up  as 
a  separate  defense,  title  by  adverse  possession,  which  the 
plaintiff  denied,  but  the  court  properly  ignored  its  con- 
sideration and  confined  the  jurisdiction  to  ascertaining 
and  locating  the  boundary  in  dispute.  It  is  clear,  then, 
that  the  case  not  only  related  merely  to  the  question  of 
boundary,  but  that  within  the  purview  of  the  statute  it 
did  not  nor  could  it  extend  to  title.  The  title  of  the 
plaintiff  to  his  land,  and  the  title  of  the  defendants  to 
their  land  to  the  boundary — wherever  that  was — between 
the  adjacent  estates,  stood  conceded,  and  the  only  ques- 
tion sought  to  be  litigated  was  as  to  the  true  location  of 
such  boundary.  Upon  the  evidence  submitted,  the  court 
ascertained  that  the  boundary  line  in  dispute  was  the  line 
claimed  by  the  defendants  and  not  the  one  designated  by 
the  plaintiff,  and  directed  the  same  to  be  located  as  the 
boundary  between  their  lands;  whereupon  the  plaintiff 
has  brought  this  suit  to  quiet  his  title  to  the  strip  of  land 
included  between  the  boundary  line  as  he  claimed  it,  and 
the  boundary  line  as  the  defendants  claimed  it,  in  the 
former  suit,  alleging  that  he  has  acquired  title  to  it  by 
adverse  possession,  which  the  defendants  deny,  and, 
among  other  grounds,  seek  to  defeat  the  case  by  plead- 
ing the  decree  in  the  former  suit  as  an  estoppel. 

To  give  a  decree  in  a  former  suit  the  effect  of  an 
estoppel  in  the  present  suit,  the  title  to  the  strip  in  ques- 
tion must  have  been  directly  in  issue  and  determined. 
The  rule  is  elementary  that  the  estoppel  only  extends  to 
the  question  directly  involved  in  the  issue,  and  not  to  any 
incidental  or  collateral  matter  which  may  have  arisen. 
To  ascertain  whether  a  former  judgment  or  decree  is  a 
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bar  to  present  litigation,  the  test  is,  was  the  same  right 
or  title  put  directly  in  issue  and  determined.  Plainly, 
upon  the  principles  already  stated,  the  court  had  no 
jurisdiction  to  try  title  to  the  strip  in  question,  nor  was 
it  tried,  as  the  decree  plainly  indicates.  The  controversy 
was  as  to  the  true  location  of  the  line,  and  not  the  title  to 
the  strip  of  land  lying  between  the  different  lines  alleged 
by  the  parties,  and  consequently  the  title  to  it  not  being 
in  issue,  was  not  adjudicated,  and  cannot  operate  as  an 
estoppel  or  bar  to  the  present  suit. 

5.  In  the  former  case,  the  evidence  of  the  plaintiff  was 
directed  to  showing  that  the  location  of  the  line  was  as 
he  alleged  it,  and  in  the  present  case  to  showing  adverse 
possession  by  occupancy  to  the  same  line;  and  necessarily 
his  evidence  covers  a  great  deal  of  the  same  ground  in 
this  as  in  that  In  the  former  suit,  to  the  suggestion 
that  the  plaintiff  had  acquired  title  by  adverse  possession, 
the  court  said  that  **the  evidence  shows  that  Mr.  King 
held  this  possession,  if  at  all,  under  mistake  or  ignorance 
as  to  his  true  line,  and  with  no  intention  to  claim  beyond 
the  true  line  when  discovered,''  indicating  that,  in  the 
opinion  of  the  court,  his  evidence  was  not  susceptible  of 
that  effect,  and  that  it  was  consistent  with  the  theory  of 
his  suit  as  not  intending  to  affect  pre-existing  titles,  but 
to  ascertain  and  locate  a  boundary  line  which  was  un- 
known or  lost,  and  as  explaining  and  showing  that  if  he 
occupied  the  land  up  to  the  fence  or  the  line,  as  he  alleged 
it,  he  did  it  because  he  believed  it  to  be  the  true  line,  but 
without  any  intention  to  claim  up  to  it  if  it  should  turn 
out  by  the  suit  to  be  beyond  the  line.  It  did  so  turn  out, 
as  the  court  established  another  line.  By  an  affirmative 
answer  to  a  leading  question,  the  plaintiff  is  now  made  '  *  to 
claim  to  own  the  land  in  controversy,  whether  it  was 
covered  by  the  patent  or  not. "  But  claims  of  this  sort, 
unless  consistent  with  the  acts  of  the  parties  and  other 
circumstances  of  the  case,  are  not  very  satisfactory  proof 
to  establish  title  by  adverse  possession  to  the  lands 
covered  by  title  of  others. 
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Assuming  that  the  plaintiff  did  occupy  the  land  in 
question,  his  evidence,  taken  as  a  whole,  judged  in  the 
light  of  surrounding  facts,  indicates  that  his  possession 
or  intrusion  upon  the  land  was  by  mistake,  and  in  conse- 
quence of  the  confusion  or  uncertainty  as  to  the  true  line, 
was  unsuspected  by  him  or  the  defendants,  because  he 
believed  it  to  be  the  true  line,  but  without  any  intention 
on  his  part  to  claim  the  title  to  any  other  land  than 
was  embraced  within  the  boundary  of  his  claim.  It  is 
not  the  case  of  one  occupying  land  not  embraced  in  his 
title,  under  a  mistake  as  to  the  boundary,  claiming  it  as  his 
own  for  the  requisite  statutory  period.  All  this  becomes 
more  apparent  when  his  evidence  is  considered  with 
reference  to  the  other  testimony  and  in  the  light  of  the 
surrounding  facts.  Nor  is  this  all.  The  greatest  di- 
versity exists  between  the  witnesses  as  to  the  location  of 
the  fence  upon  which  adverse  possession  is  predicated, 
no  two  of  them  fixing  it  with  certainty  in  the  same  place. 
In  fact,  the  evidence  lacks  that  certainty  and  convincing 
proof  necessary  to  establish  adverse  possession.  Besides, 
we  are  of  the  opinion  that  plaintiff  has  no  sufficient  pos- 
session to  maintain  this  suit;  so  that  in  any  view  the 
decree  must  be  affirmed  and  suit  dismissed. 


A  [Argued  October  24, 1892;  decided  December  19. 1892.] 

J|-^2      A.  K.  VELTEN  v.  MARGARET  A.  CARMACK  et  bu 

i  d46     70  f  S.  C.  31  Pac.  Rep.  668.  | 

Statutoby  Construction — Remedial  Legislation  —  Rights  of  Mabrixd 
Women. —  Remedial  statutes  will  be  liberally  construed.  The  legislation 
in  Oregon  on  the  subject  of  the  rights  and  property  of  married  women 
is  of  such  a  nature,  and  should  receive  a  liberal  interpretation. 

Sbpabate  Pbopebty  of  Mabbied  Women. — A  married  woman  may,  nnder 
article  XV.,  section  5,  of  the  constitution  of  Oregon,  sell  her  sepsraie 
property,  and  with  the  proceeds  buy  other  property,  which  will  be  held 
in  the  same  manner:     Brummet  v.  Weaver^  2  Or.  170,  approved. 

Idem — Parole  Evidence. — Parole  evidence  is  admissible  to  show  that  the 
property  conveyed  by  a  certain  deed,  reciting  a  money  consideration, 
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was  in  foct  a  gift,  and  as  such  became  the  wife's  separate  property.  This 
evidence  is  admitted,  not  to  contradict  the  deed,  but  to  show  whence  the 
real  consideration  came,  since  the  money  mentioned  may  be  treated  as 
the  original  gift,  and  the  land  as  having  been  bought  therewith :  Starr 
T.  SamiUotiy  Deady's  Rep.  279;  Brummet  y.  Weaver,  2  Or.  170,  approved. 

Multnomah  County :  Loyal  B.  Stearns,  Judge. 

Suit  against  Penumbra  Kelly,  sheriff,  and  Tatum  A 
Bowen,  judgment  creditors  of  Margaret  Carmack,  to  en- 
join the  enforcement  of  an  execution  against  certain 
property  of  plaintiff,  and  to  quiet  title  against  Margaret 
Carmack  and  Tatum  &  Bowen.  The  case  was  referred 
to  F.  D.  Chamberlain,  who  reported  in  favor  of  plaintiff, 
and  a  decree  was  entered  accordingly  in  the  circuit  court 
The  defendants  Tatum  &  Bowen  appeal.     Affirmed. 

John  H.  Woodward  (  Charles  H,  Woodward  on  the  brief), 
for  Appellants. 

Oeorge  H,  Williams  and  U.  5.  Grant  Marquam  (Charles 
E.  8,  Wood  on  the  brief),  for  Respondent. 

This  is  a  suit  in  equity  to  quiet  title,  and  grows  out  of 
the  following  fa<5ts:  On  October  3,  1882,  one  Robert 
Gilbert,  the  father  of  the*  defendant  Margaret  A.  Car- 
mack, was  the  owner  in  fee  simple  of  the  east  half  of  the 
east  half  of  the  southwest  quarter  of  section  seventeen, 
in  township  one  south,  range  two  east,  of  the  Willamette 
meridian,  in  Multnomah  County,  Oregon,  containing  forty 
acres,  and  of  other  real  property;  and  being  desirous  of 
aiding  his  children,  he  and  his  wife,  on  that  date,  execu- 
ted and  acknowledged  a  warranty  deed  for  the  expressed 
consideration  of  |1,000,  in  which  they  purported  to  con- 
vey to  their  said  daughter  Margaret  A.  Carmack  the  real 
property  above  described,  and  at  the  same  time  the  said 
Gilbert  and  wife  executed  like  deeds  to  their  children  for 
other  real  property.  When  the  deed  to  the  defendant 
Carmack  had  been  so  executed,  Mr.  Gilbert  placed  it  in 
a  trunk,  intending  at  some  future  time  to  deliver  the 
same  to  his  said  daughter  Margaret;  but  she,  without  the 
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knowledge  or  consent  of  her  father,  took  the  deed  from 
the  trunk,  and  on  August  21,  1883,  placed  the  same  on 
the  records  of  said  county,  and  thereafter  exercised  acts 
of  ownership  over  said  premises.  Soon  after  the  deed 
had  been  filed  for  record  her  father  became  aware  of  the 
fact,  but  made  no  objection  thereto,  and  has  never  since 
that  time  made  any  claim  to  said  land.  No  money  was 
paid  or  intended  to  to  be  paid  for  said  land,  and  said 
conveyance  was  intended  as  a  gift  by  said  Gilbert  and 
wife  to  their  said  daughter. 

On  September  22,  1887,  the  appellants  Tatum  & 
Bowen  commenced  an  action  against  said  defendant 
Margaret  A.  Carmack  et  al.  in  the  circuit  court  of  said 
county  to  recover  the  sum  of  11,837.20  and  interest,  on 
an  account  for  goods  sold  and  delivered.  It  is  conceded 
that  said  Margaret  A.  Carmack,  for  the  purpose  of  hin- 
dering and  delaying  the  appellants  Tatum  &  Bowen  in 
the  collection  of  their  said  claim  against  her,  tried  to  sell 
and  dispose  of  said  premises,  and  finally  agreed  to  convey 
the  same  to  one  Joseph  Burkhard  for  the  sum  of  $1,600. 
and  on  the  twenty-third  day  of  September,  1887,  she  ex- 
ecuted and  delivered  to  him  hjar  warranty  deed  therefor ; 
that  at  said  date,  said  Margaret  A.  Carmack  was  a  mar- 
ried woman,  and  her  husband,  H.  C.  Carmack,  was  tem- 
porarily absent,  and  it  was  agreed  that  she  should  procure 
a  deed  from  her  said  husband  to  said  Burkhard  and  deliver 
it  to  him  before  any  portion  of  the  purchase  price  should 
be  paid  to  her.  A  quit-claim  deed,  reciting  11.00  as  the 
consideration  thereof,  was  prepared  and  sent  to  her  hus- 
band, who  executed  it  on  September  23,  1887,  and  it  was 
returned  and  delivered  to  Burkhard,  who  thereupon  paid 
the  purchase  price  over  to  said  Margaret  A.  Carmack. 
Her  deed  was  filed  for  record  on  the  day  of  its  execution, 
and  the  deed  from  her  husband  was  filed  for  record  Sep- 
tember 27,  1887;  and  Burkhard,  the  purchaser,  had  no 
knowledge  or  notice  of  the  claim  of  the  appellants  Tatum 
&  Bowen,  nor  of  Mrs.  Carmack's  desire  to  place  said  real 
property  beyond  the  reach  of  her  said  creditors.     The 
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action  of  Tatum  &  Bowen  matured  into  a  judgment 
against  said  Margaret  A.  Carmack  on  October  28,  1887, 
for  $1,346.10  and  costs.  The  respondent  Velten,  who 
was  plaintiff  below,  is  in  the  possession  of  the  southeast 
quarter  of  the  southeast  quarter  of  the  southwest  quarter 
of  said  section,  the  same  being  ten  acres  of  said  larger 
tract,  by  a  chain  of  warranty  deeds  from  said  Joseph 
Burkhard,  for  a  valuable  consideration,  without  knowl- 
edge of  the  purpose  of  said  deeds  from  said  Carmactk 
aod  husband,  and  with  only  such  notice  as  the  records 
thereof  gave. 

Before  the  commencement  of  this  suit,  the  appellants 
Tatum  &  Bowen  had  caused  an  execution  to  be  issued  on 
their  said  judgment,  and  had  ordered  the  sheriff  to  levy 
upon  the  said  real  property  of  Velten  to  satisfy  the  same. 
This  suit  was  brought  for  a  perpetual  injunction  to  enjoin 
and  restrain  said  appellants  Tatum  &  Bowen  from  pro- 
ceeding to  enforce  the  said  execution  against  the  said 
land,  and  to  quiet  plaintiff's  title  thereto.  Plaintiff  had  a 
decree  in  the  court  below  against  all  the  defendants,  de- 
claring him  the  owner  of  said  property  in  fee,  and  per- 
petually enjoining  them  from  enforcing  said  execution 
against  said  land.  The  appellants  Tatum  &  Bowen  alone 
have  appealed.  Their  contention  is,  that  Margaret  A. 
Carmack  did  not  acquire  said  real  property  by  gift,  de- 
vise, or  inheritance,  and  that  being  a  married  woman, 
her  deed  of  September  23,  1887,  did  not  convey  to  Joseph 
Burkhard,  the  grantee  therein  named,  the  title  to  the 
real  property  claimed  by  respondent;  that  her  deed  was 
void  for  the  reason  that  her  husband  did  not  join  her  in 
the  execution  thereof. 

Testimony  was  offered  tending  to  show  that  while  the 
deed  from  Gilbert  and  wife  to  Carmack  expressed  the 
consideration  of  $1,000,  it  was  the  intention  of  said 
Gilbert  to  give  said  land  to  said  daughter.  Appellants 
objected  to  the  introduction  of  this  testimony  for  the 
reason  that  it  tended  to  vary  the  written  contract  of  the 
parties. 
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Moore,  J.  (after  stating  the  facts). — At  common  law, 
the  wife's  legal  identity  was  merged  in  that  of  her  hus- 
band. The  title  to  all  her  personal  property  vested  in 
him  by  the  act  of  marriage.  He  had  the  entire  control 
of  his  wife's  land  during  their  joint  lives,  and  in  the  event 
of  issue  born  alive  and  his  survivorship,  he  had  a  vested 
interest  therein.  He  was  entitled  to  ante-nuptial  choses 
in  action  and  her  post-nuptial  acquisitions.  The  wife 
could  take  property  as  grantee,  but  the  husband  could 
not  convey  to  her,  for  the  reason  he  would  in  theory  be 
conveying  to  himself.  He  might  devise  his  lands  to  her, 
since  he  must  die  before  his  will  could  take  effect.  The 
wife  might  have  a  will  of  her  own,  but  she  could  not 
devise  her  real  property.  The  husband  could  appro- 
priate, use,  and  dispose  of  her  chattels  real,  while  the 
wife  could  neither  sue  nor  be  sued.  She  might  in  equity 
take  a  title  by  conveyance  from  her  husband,  but  could 
not  at  common  law.  These  rights  she  surrendered  to 
her  husband  in  consideration  of  his  support  and  the  pay- 
ment  of  her  ante-nuptial  debts,  together  with  the  duty 
of  answering  for  her  torts.  In  case  she  outlived  him, 
she  had  dower  from  his  lands,  while  he,  in  case  of  sur- 
vivorship and  the  birth  of  issue  alive,  had  courtesy  in 
her  lands.  She  could  convey  her  lands  only  by  fine  and 
recovery,  a  fictitious  suit  in  which  she  was  obliged  to 
acknowledge  to  the  judge  before  whom  the  case  was 
tried,  that  she,  without  fear  or  coercion  from  her  hus- 
band, acknowledged  the  fine,  which  custom  has  survived 
the  reason  therefor,  and  exists  in  many  states  to-day. 
Such  was  the  rigor  of  the  common  law  in  regard  to  the 
property  rights  of  the  wife,  and  this  doctrine  was 
imported  with  that  law  to  the  shores  of  this  continent; 
and  wherever  the  common  law  prevails,  is  the  law  at  the 
present  time  unless  amended  by  statute. 

In  this  state,  the  harsh  doctrine  of  the  common  law 
has  been,  as  applied  to  the  property  rights  of  married 
women,  largely  avoided  by  the  constitution  and  further 
amended  by  subsequent  legislation.     The  constitution. 
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section  5  of  article  XV.,  provides  that  "the  property 
and  pecuniary  rights  of  every  married  woman,  at  the 
time  of  marriage,  or  afterward  acquired  by  gift,  devise, 
or  inheritance,  shall  not  be  subject  to  the  debts  or  con- 
tracts of  the  husband.''  Section  3003  of  Hill's  Code, 
passed  October  15,  1854,  provides  that  the  husband  and 
wife  may,  by  their  joint  deed,  convey  the  real  property 
of  the  wife;  and  section  2992  of  said  Code,  passed 
October  21,  1878,  provides  that  the  property  and  pe- 
cuniary rights  of  every  married  woman  at  the  time 
of  her  marriage,  or  afterward  acquired  by  gift,  devise, 
or  inheritance,  shall  not  be  subject  to  the  debts  or  con- 
tracts of  her  husband,  and  she  may  manage,  sell,  convey, 
or  devise  the  same  by  will,  to  the  same  extent  and  in  the 
same  manner  that  the  husband  can  property  belonging  to 
him. 

In  Rugli  v.  Ottenheimer,  6  Or.  234,  Boise,  J.,  in  speak- 
ing of  this  clause  of  the  constitution,  says:  *'The  mem- 
bers of  the  constitutional  convention  were  mostly  farmers, 
who  had  acquired  land  under  the  act  of  congress  of  Sep- 
tember 27,  1850,  granting  land  to  settlers  in  Oregon. 
When  these  settlers  were  married  people,  the  wife  re- 
ceived from  the  government  an  equal  share  of  the  land 
with  her  husband,  and,  as  there  was  a  vast  amount  of 
this  land  the  title  to  which  was  in  the  married  women  of 
the  country,  a  large  majority  of  the  members  of  the  con- 
vention enacted  this  clause,  supposing  that  it  would  pro- 
tect this  proi)erty  from  the  debts  and  contracts  of  the 
husband,  and  they  did  not  think  it  capable  of  any  other 
construction."  In  Brummet  v.  Weaver,  2  Or.  170,  Shat- 
TUCK,  C.  J. ,  in  defining  such  property  as  a  married  woman 
may  acquire  by  gift,  devise,  or  inheritance,  under  the 
constitution,  says:  **We  think  that  these  provisions  of 
law  must  be  so  construed  as  to  allow  a  married  woman 
not  only  to  hold  property  as  separate  property  without 
the.  intervention  of  a  trustee,  but  also  to  exchange  one 
species  of  her  property  for  another ;  and  to  authorize  her 
to  sell  any  part  of  her  separate  property  and  retain  the 
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purchase  money  as  her  own ;  or  with  it  to  buy  other  prop- 
erty, to  be  held  by  her  in  the  same  manner  and  for  the 
same  purpose." 

In  Stari'  v.  Hamilton^  Deady's  Decisions,  279,  Mr. 
Justice  Deady,  who  was  the  president  of  the  constitu- 
tional convention,  inquires  into  the  source  from  which  the 
consideration  came  with  which  a  married  woman  acquired 
property.  The  members  of  the  constitutional  conven- 
tion, when  called  to  the  bench  as  judges  of  this  state,  and 
of  the  federal  court,  have  given  to  this  clause  of  the  con- 
stitution a  liberal  construction,  on  the  theory  that  it  was 
intended  to  be  remedial  in  its  application.  It  was  never 
intended  that  the  rule  **that  all  statutes  in  derogation  of 
the  common  law  should  be  strictly  construed/'  should 
be  applied  to  the  interpretation  of  this  clause  of  the  con- 
stitution and  of  the  statutes  in  aid  of  the  property  rights 
of  married  women.  Mr.  Bishop,  in  his  valuable  work  on 
Statutory  Crimes,  g  192,  lays  down  the  rule  of  interpreta- 
tion as  follows :  **The  law,  for  example,  loves  harmony 
an4  right ;  therefore  it  construes  remedial  statutes,  made 
to  amend  some  defects  in  the  common  law,  liberally ;  it 
loves  honesty  and  fair  dealing,  and  so  construes  liberally 
statutes  made  to  suppress  frauds  between  individuals; 
and,  generally,  it  employs  a  liberal  interpretation  for 
statutes  which  operate  beneficially  upon  those  whom  they 
immediately  concern.  But  enactments  of  the  opposite 
character,  taking  away  rights,  or  working  forfeitures,  or 
creating  hardships  of  any  kind,  it  construes  strictly." 

Applying  these  rules  to  the  case  at  bar,  could  oral 
testimony  be  offered  to  show  the  real  consideration  of  the 
deed  from  Gilbert  to  Carmack  V  It  is  a  universal  rule, 
that  even  in  equity  a  party  claiming  under  a  sealed  docu- 
ment is  bound  by  the  general  character  of  the  consider- 
ation stated  in  the  deed.  Fraud,  however,  furnishes  an 
exception  to  this  rule,  and  under  an  allegation  of  this 
character,  oral  testimony  may  be  received  to  prove  the 
true  consideration :  Wharton,  Law  of  Evidence,  vol.  2, 
S  1046 ;  Reed,  Statute  of  Frauds,  vol.  8,  g  1071.     So  oraJ 
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testimony  is  admissible  to  show  that  a  deed  expressing  a 
money  consideration  was  in  fact  an  advancement.     Such 
testimony  is  offered  not  for  the  purpose  of  contradicting 
the  recitals  of  the  deed,  but  to  show,  in  a  settlement 
among  the  heirs,  that  one  or  more  has  already  received 
a  certain  amount  by  way  of  advancement,  and  should  not 
now  have  zn  equal  share  of  the  remainder  of  the  estate  : 
Bncce  v.  Slemp,  82  Va.  352;   Meeker  v.  Meeker,  16  Conn. 
383 ;   Parks  v.  Parks,  19  Md.  323.     In  Brummet  v.  Weaver, 
supra,  the  court  held  that  a  married  woman  may  exchange 
one  species  of  her  property  for  another,  and  this  would 
impress  upon  it  the  same  character  that  the  original 
property  had  possessed.     By  this  rule,  the  source  from 
which  a  married  woman  had  derived  property  may  be 
Inquired  into  for  the  purpose  of  ascertaining  the  means 
whereby  the  title  to  property  had  been  acquired;   and 
under  that  rule  it  would  seem  that  it  was  competent  to 
show  the  real  consideration  for  the  conveyance,  not  for 
the  purpose  of  contradicting  the  deed,  because  there  was 
no  controversy  In  relation  to  its  genuineness,  but  for  the 
purpose  of  showing  the  source  whence  the  real  consider- 
ation sprang.     In  the  case  at  bar,  Robert  Gilbert  intended 
to  give  to  his  daughter  this  tract  of  land.     He  inserted  a 
consideration  expressed  in  money,  but  that  too  came  from 
him.     The  real  consideration,  the  one  thousand  dollars, 
was  a  donation  from  him  to  his  daughter ;  and  the  same 
having  been  expended  or  exchanged  for  the  land,  as 
evidenced  by  the  conveyance,  makes  the  property  ac- 
quired no  less  a  gift     It  was  competent  under  the  rule 
laid  down  in  Brummet  v.  Weaver,  supra,  for  the  respondent 
to  show,  in  order  to  support  his  title,  that  the  real  con- 
sideration was  a  gift,   and  that  this  could  be  traced 
through  all  the  transactions  into  which  it  had  entered. 

While  it  is  true  that  a  court  should  be  governed  by 
the  precedents  of  the  past,  it  is  not  true  that  it  should 
close  its  eyes  to  the  fact  that  an  advanced  civilization  has 
recognized  woman  as  man's  equal,  and  that  the  letter  and 
spirit  of  our  legislation  has  placed  her  on  a  plane  with 

XXIILOb.— 19. 
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her  husband,  and  for  that  reason  a  court  should  not  grope 
into  the  past  for  a  rule,  the  reason  for  which  has  long 
since  become  extinct,  but  in  the  light  of  advanced  reason 
interpret  the  statute  in  such  a  liberal  manner  as  to  carry 
into  effect  the  wise  provisions  of  the  legislature  in  behalf 
of  married  women. 

Viewing  the  transfer  of  this  land  as  a  gift  within  the 
meaning  of  the  constitution  and  statute,  it  became  the 
separate  property  of  the  defendant  Margaret  A.  Car- 
mack,  which  she  could  convey,  subject  to  her  husband's 
right  of  courtesy,  without  being  joined  in  the  deed  by 
him;  and  when  he  executed  his  separate  deed  to  the  land 
he  barred  his  right  thereto,  and  the  purchaser  took  what 
title  Margaret  A.  Carmack  then  had,  which  title  now 
being  vested  in  the  respondent,  it  follows  that  the  decree 
of  the  court  below  must  be  af&rmed. 


[  Argaed  December  7, 1892;  decided  December  19, 1892.] 

GEO.  T.  HARDWICK  v.  STATE  INSURANCE  CO. 

[S.a81Fao.Bep.  65«.] 

1.  IxTBiTRAivcE — Preliminabt  Cohtbact. —  Where   an   insurance   company 

makes  a  preliminary  oral  contract  for  insurance,  and  agrees  to  issue  a 
policy,  but  afterwanSs  reixises  to  do  so,  the  company,  in  an  action  sgainst 
it  for  loss  of  the  property  by  fire,  can  dsdm  no  exemptions  firom  liability 
on  account  of  any  provision  which  the  policy  would  have  contained  had 
it  been  issued. 

2.  Noirsurr — Authobitt  or  Aosirr.— In  an  action  against  an  insursnce 

company  for  loss  of  property  by  fire,  where  it  appears  that  defendant's 
agent  orally  agreed  to  insure  plaintifr,  and  to  ifisue  a  policy  at  a  future 
time,  and  that  defendant  afterwards  refused  to  issue  the  policy,  a  nonsuit 
is  properly  refused  where  there  is  some  evidence  tending  to  show  that 
the  agent  was  acting  within  the  apparent  scope  of  his  authority,  and 
that  plaintiff  was  ignorant  of  any  limitations  thereon. 

3.  CoifTBACT  FOB  Insubancb — AuTHOBiTT  OF  AoKNT — lu  an  actiou  ft>r  the 

breach  of  an  oral  contract  for  insurance  made  with  an  agent  of  defend- 
ant, testimony  of  persons  as  to  transactions  had  by  them  with  the  agent 
as  such,  is  competent  as  tending  to  show  the  manner  in  whicli  he  was 
held  out  by  deftsidAnt  as  its  absent,  and  the  apparent  scope  of  his  authority. 
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4.  COKTBACT  FOB  IVBURANCB — InCUMBBAHCB    ON   PBOPKRTT. —  The    fact   that 

one  who  has  made  an  oral  contract  for  insurance  with  the  company's 
agent  preliminary  to  the  issuance  of  a  policy  afterwards  gives  a  mortgage 
on  the  property,  will  not  prevent  his  recovery  for  a  loss,  where  the  agent 
consented  thereto. 

5.  Ybbdxct  of  Juby  —  Appbal — Conflicting  Evidbkcb. —  Questions  of  fact 

upon  conflicting  evidence,  as  well  as  inferences  which  may  reasonably 
be  drawn  from  the  fiurts  proved,  cannot  be  reviewed  by  an  appellate  court ; 
they  are  settled  by  the  verdict. 

Yamhill  CJounty :  Reuben  P.  Bqise,  Judge. 

Defendants  appeal.    Affirmed. 

This  action  was  brou^fht  to  recover  f  1,000  on  a  pre- 
liminary oral  contract  for  insurance.  A  policy  was 
issued,  but  it  was  claimed  that  the  building  had  not  been 
properly  classified,  and  plaintiff  gave  up  the  policy  to  the 
local  agent,  who  promised  to  have  a  corrected  policy 
issued  at  once.  The  agent  agreed  that  the  new  i)olicy 
should  be  in  force  from  July  20,  1889,  but  owing  to  sick- 
ness the  old  policy  was  not  sent  in  for  cancellation,  and 
on  August  18,  1889,  the  building  was  burned.  The  com- 
pany then  refused  to  issue  a  new  policy,  and  refused  to 
pay  the  loss.  After  a  trial  the  defendant  appealed  and 
secured  a  reversal:  20  Or.  547  (26  Pac.  Rep.  840).  A 
second  trial  resulted  in  another  judgment  for  plaintiff, 
and  the  defendant  again  appeals. 

William  D.  Fenton  (Bronaugh  dt  Mc Arthur,  and  Oeorge 
H.  Burnett,  on  the  brief),  for  Appellant. 

Hartwell  Hurley  (Oaplea  dt  Allen  on  the  brief),  for 
Respondent. 

Bean,  J. — ^This  is  the  second  appeal  in  this  case,  and 
there  is  no  substantial  difference  in  the  issues  and  facts 
as  now  presented,  so  far  as  any  questions  arising  on  this 
appeal  are  concerned,  from  those  on  the  former  appeal, 
except  as  hereafter  noted. 

The  cause  was  reversed  on  the  former  appeal  and  a 
new  trial  ordered  (20  Or.  547;  26  Pac.  Rep.  840),  because 
the  complaint  did  not  state  facts  sufficient  to  constitute  a 
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cause  of  action,  in  that  it  failed  to  allege  that  plain tifl 
had  an  insurable  interest  in  the  property  at  the  date  of 
the  contract  and  time  of  the  loss,  or  had  paid  or  tendered 
the  premium  agreed  by  him  to  be  paid,  and  in  the  opinion 
then  delivered  it  became  necessary  for  us  to  consider  at 
considerable  length  the  law  of  principal  and  agent  as 
applied  to  the  facts  of  this  case,  and  it  is  therefore  unnec- 
essary for  us  to  again  enter  upon  a  discussion  of  that 
question.  An  amended  complaint  was  filed  in  the  court 
below  in  terms  the  same  as  the  original,  except  that  it 
contains  an  averment  of  plaintiffs  insurable  interest,  and 
of  a  tender  of  the  premium.  Upon  issue  joined  a  trial 
was  had,  resulting  in  a  verdict  and  judgment  in  favor  of 
the  plaintiff,  from  which  defendant  appeals. 

1.  Although  the  notice  of  appeal  contains  numerous 
assignments  of  error,  the  most  important  of  them  are 
based  upon  the  theory  that  this  is  an  action  on  an  oral 
contract  of  insurance,  which  is  presumed  to  contain  the 
terms  and  conditions  usually  inserted  by  defendant  in  its 
policies  of  insurance  in  like  cases,  and  that  plaintiff,  hav- 
ing neglected  and  failed  to  comply  with  such  terms  and 
conditions,  and  furnish  the  proof  of  loss  and  commence 
this  action  within  the  time  usually  provided  in  such  poli- 
cies, cannot  maintain  this  action.  This  question  was 
presented  and  decided  in  the  former  appeal,  the  court 
saying,  in  20  Or.,  p.  551:  **We  do  not  understand  this 
action  to  be  based  upon  an  oral  contract  of  insurance,  but 
upon  an  alleged  preliminary  oral  contract,  by  which  it 
was  agreed  that  defendant  should  insure  plaintiff  upon 
the  property  for  one  year,  for  the  sum  and  at  the  rate 
agreed  upon  from  the  time  of  making  the  contract,  and 
that  a  policy  should  thereafter  be  made  out  by  the 
defendant  company  at  its  home  office,  to  take  effect  from 
that  time. "  And  again,  on  page  556:  *  *  This  action  is  not 
based  upon  the  terms  of  any  policy,  but  upon  the  breach 
of  a  contract.  Although  plaintiff  testified  that  the  policy 
to  be  issued  was  to  be  in  terms  the  same  as  the  former 
one,  except  as  to  the  length  of  time  and  amount  of  pre- 
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mium,  defendant  refused  to  issue  or  deliver  the  policy 
according  to  contract,  and  bence  this  action.  Hu^ing 
failed  to  issue  the  policy,  it  can  claim  no  exemption  from 
liability  on  account  of  any  provision  the  policy  might  or 
would  have  contained  had  it  been  issued. "  Nothing  more 
need  be  said  upon  this  question. 

2.  The  motion  for  a  nonsuit  was  properly  overruled. 
There  was  some  evidence  tending  to  show  that  Maris  was 
acting  within  the  scope  of  his  real  or  apparent  authority, 
and  that  plaintiff  was  ignorant  of  any  limitations  upon 
such  authority  when  he  made  the  preliminary  contract 
for  insurance  with  him,  and  consequently  the  court  could 
not  properly  take  the  question  from  the  jury.  Our  views 
on  this  branch  of  the  case  are  sufficiently  stated  in  the 
former  opinion. 

3.  The  evidence  of  the  witnesses  Carter,  Noble,  and 
Olds  to  certain  transactions  they  each  had  with  Maris, 
as  the  agent  of  defendant,  was  we  think  competent  as 
tending  to  show  the  manner  in  which  he  was  held  out  by 
the  defendant  as  its  agent  and  the  apparent  scope  of  his 
aothority. 

4.  The  only  remaining  question  necessary  to  be  noticed 
is  the  effect  of  the  mortgage  given  by  plaintiff  on  the 
proi)erty  after  the  preliminary  oral  contract  for  insurance 
was  made  and  before  the  loss.  The  evidence  tends  to 
show  that  at  the  time  the  contract  was  made,  plaintiff 
informed  Maris  that  he  desired  and  intended  to  mortgage 
the  property  and  assign  to  the  mortgagee  the  policy  to 
be  issued,  and  that  Maris  consented  thereto  and  stated 
that  it  was  all  right,  and  the  matter  could  be  properly 
arranged  when  the  policy  was  issued.  If  this  was  the 
fact,  and  for  the  purposes  of  this  case  we  must  so  assume, 
the  giving  of  the  mortgage  did  not  invalidate  the  contract 
or  render  the  insurance  void :  Benninglioffv.  In.  Co,  93  N. 
Y.  495;  Quest  v.  Ins.  Go.  66  Mich.  98  (33  N.  W.  Rep.  31)! 

5.  We  are  precluded  by  the  verdict  of  the  jury  from 
reviewing  any  questions  which  have  been  determined 
npoD  conflictiBg  evidence,  or  upon  those  inferences  which 
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may  reasonably  be  drawn  from  the  facts  proved  on  the 
trial.  Of  such  character  was  the  question  as  to  whether 
the  preliminary  oral  contract  was  made  between  plaintiff 
and  Maris,  and  whether  such  contract  was  within  the 
real  or  apparent  scope  of  Maris'  authority,  and  hence  we 
have  no  alternative  but  to  affirm  the  judgment,  as  we  find 
no  errors  of  law  committed  by  the  trial  court. 
Judgment  affirmed. 


, [  Anroed  Norember  21, 1892 ;  decided  December  19, 1892.1 
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^-^       SCHOOL  DISTRICT  NO.  70  v.  ELIZABETH  PRICE 

rs.  C.  SlPac.  Rep.657.] 

1.  Disputed  Bouhdabies — Equity  JvBisDicrioir^QusBTioNB  of  Title.— 

Under  sections  606  and  507,  Hill's  Code,  allowing  a  suit  in  equity  to  deter- 
mine disputed  boundary  lines  between  adjoining  landowners,  the  court 
has  no  jurisdiction  to  determine  the  title  to  land;  and  theieloie  it  cannot 
determine  a  claim  of  title  by  adverse  possession  to  the  land  between  the 
lines  claimed  by  the  respective  parties  to  be  the  correct  lines:  Love  t. 
MorriU,  19  Or.  646  ( 24  Pac.  Rep.  916 ) ;  Miner  v.  Caplst,  poM  ( 81  Pac  Rep. 
656),  and  King  v.  Brigham,  23  Or.  262  (18  L.  R.  A.  d61;  31  P»c  Sep. 
601 ),  approved  and  followed. 

2.  Appeal  ard  Ebbob.— In  a  suit  to  fix  a  boundary  line,  where  the  decree 
•  is  reversed  because  the  evidence  is  largely  directed  to  the  issue  of  title 

which  could  not  properly  be  tried  in  such  a  suit,  the  cause  will  be  re- 
manded to  enable  the  parties  to  segregate  the  evidence,  where  it  is  so  in- 
termingled that  the  reviewing  court  cannot  do  so,  and,  if  necessary,  to 
adduce  new  evidence  bearing  on  the  proper  issue. 

Maltnomah  County:  Loyal  R  Stearns,  Judge. 

Suit  by  School  District  No.  70  against  Elizabeth  Price 
to  determine  a  disputed  boundary  line  under  Code,  §§  506, 
507.  From  a  decree  for  defendant,  plaintiff  appeals. 
Reversed. 

Thomas  N,  Strong,  for  Appellant. 

Cicero  M.  Idleman^  for  Respondent. 

Lord,  C.  J. — This  is  a  suit  brought  to  ascertain  and 
fix  the  boundary  line  between  the  Jacob  Wills  donation 


Doc.  1892.]    School  District  No.  70  v.  Price.        295 

OpiDion  of  the  ooart — Lobd.  C.  J. 

land  claim  and  the  George  Wills  donation  land  claim,  so 
far  as  the  same  forms  a  common  boundary  between  the 
lands  of  the  plaintiff  and  the  defendant.  For  brevity,  we 
may  say  that  the  proper  allegations  are  made  in  the  com- 
plaint to  bring  the  cause  within  the  statute.  The  defend- 
ant in  her  answer  admits  that  she  owns  the  lands  adjacent 
to  the  land  described  and  set  out  in  the  complaint,  makes 
no  denial  of  the  fact  that  the  boundary  line  has  become 
uncertain,  and  sets  up  the  boundary  and  dividing  line 
between  the  lands  of  plaintiff  and  herself  as  she  claims 
it  to  be.  For  a  further  and  separate  answer,  the  defend- 
ant sets  up  that  she  has  for  more  than  ten  years  been  in 
the  open,  adverse,  and  exclusive  possession  of  the  land 
lying  between  the  two  lines  claimed  to  be  the  correct 
lines  by  the  respective  parties.  The  reply  denied  the 
new  matter  alleged.  It  is  enough  to  say,  that  upon  the 
issues  thus  joined  the  cause  was  referred  to  Lydell 
Baker,  Esq.,  as  referee,  who  found  the  facts  upon  ad- 
verse possession  to  be  as  claimed  by  the  defendant,  and 
as  conclusion  of  law  that  the  plaintiff  was  barred  from 
setting  up  title  to  the  strip  of  land  lying  between  the 
two  lines  already  designated. 

1.  It  thus  appears  that  there  was  presented  by  the 
pleadings  (1)  an  issue  for  the  ascertainment  and  location 
of  the  disputed  boundary  line  between  the  contiguous 
lands  of  the  plaintiff  and  defendant,  and  (2),  as  a  sepa- 
rate defense,  an  issue  of  title  by  adverse  possession 
of  the  land  lying  between  the  two  lines  already  described. 
And  it  further  appears  by  the  record,  that  while  there 
was  taken  and  submitted  some  evidence  by  the  respective 
parties  as  to  the  location  of  the  boundary  line  as  each 
claimed  it  to  be,  the  evidence  of  the  plaintiff  was  mainly 
directed  to  sustaining,  and  the  testimony  of  the  defendant 
to  negativing,  the  issue  raised  by  adverse  possession.  On 
this  issue  the  referee,  and  the  court,  upon  the  confirming 
of  his  report  proceeded  to  try  and  determine  the  case, 
adjudging  title  by  adverse  possession  to  the  defendant 
Manifestly,  this  was  an  exercise  of  jurisdiction  by  a  court 
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of  equity  not  authorized  by  the  statute,  and  in  conflict 
with  the  construction  given  to  it  in  Love  v.  MorriU^  19  Or. 
545  (24  Pac.  Rep.  916);  King  v.  Brigham,  23  Or.  262  (31 
Pac.  Rep.  601;  18  L.  R.  A.  861). 

While  the  statute  authorizes  a  court  of  equity  to  ascer 
tain  and  fix  boundary  lines  between  adjacent  lands  which 
are  confused  and  controverted,  it  plainly  limits  its  juris- 
diction to  the  ascertainment  of  boundary.  Upon  the 
theory  that  anciently  the  jurisdiction  of  chancery  ex- 
tended over  lost  or  confused  boundaries,  and  that  the 
legislature  may,  when  such  boundaries  are  confused  and 
disputed,  provide  special  tribunals,  or  confer  jurisdiction 
upon  some  court  to  ascertain  and  fix  them,  the  power  con- 
ferred by  the  statute  may  be  maintained,  although  it  em- 
braces a  class  of  cases  not  ordinarily  included  within  that 
jurisdiction,  because  there  was  a  remedy  at  law :  Perry  v. 
Pratt,  31  Conn.  441;  Love  v.  Morrill,  19  Or.  545;  King  v. 
Brigham,  23  Or.  262;  Tyler,  Boundaries,  256.  But  the 
exercise  of  the  jurisdiction  conferred  by  the  statute  is 
confined  to  the  ascertainment  of  disputed  boundaries, 
and  cannot  be  exerted  to  usurp  the  place  of  an  action  to 
recover  real  property  or  to  determine  title.  While  in 
the  case  at  bar  the  court  might  have  ignored  or  on  sug- 
gestion have  stricken  out  the  issue  as  to  title  by  adverse 
possession,  and  confined  its  jurisdiction,  and  compelled 
the  respective  parties  to  limit  their  evidence,  to  the  ascer- 
tainment of  the  disputed  boundary  tendered  by  the  plead- 
ings, yet,  instead  of  doing  tills,  it  tried  and  adjudged  a 
question  relating  purely  to  the  legal  title  lying  between  the 
two  lines  stated.  This  cannot  be  done.  To  allow  it,  would 
violate  the  right  of  trial  by  jury  secured  by  the  constitu- 
tion. As  the  existence  or  establishment  of  boundary 
lines  between  the  owners  of  adjacent  lands  is  generaUy 
a  question  of  fact  for  the  determination  of  a  jury  in  the 
ordinary  course  of  law,  it  is  difficult  enough,  as  the 
case  of  King  v.  Brigham,  23  Or.  262  (31  Pac.  Rep,  601; 
18  L.  R.  A.  361),  illustrates,  to  sustain  the  jurisdiction 
of  a  court  of  equity  to  ascertain  and  fix  boundary,  under 
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the  statute,  when  confined  to  uncertain  and  disputed 
boundaries,  without  extending  it  to  the  determination  of 
title.  As  Bean,  J.,  said:  '*It  was  not  the  intention  of 
the  statute  to  withdraw  cases  relating  purely  to  the  legal 
title  of  land  from  the  ordinary  tribunals  of  law":  Love  v. 
Morrill,  supra, 

2.  As  there  is  tendered  an  issue  by  the  pleadings 
upon  which  the  court  might  have  proceeded  to  try  and 
determine  the  case  as  to  the  location  of  the  disputed 
boundary,  without  regard  to  the  issue  of  adverse  posr 
session,  we  have  examined  the  record  for  the  purpose  of 
ascertaining  whether  the  evidence  relating  to  this  issue 
might  be  readily  segregated  from  the  evidence  relating  to 
adverse  x)ossesslon,  so  as  to  enable  us  to  pass  upon  it  and 
direct  the  location  of  the  boundary  between  the  adjacent 
lands,  but  we  find  it  so  intermingled  and  involved  with  the 
issue  of  adverse  x)ossession,  that  it  is  not  possible  to  do  it 
satisfactorily.  As  the  parties  may  desire  to  try  the  case 
upon  the  issue  for  the  ascertainment  of  the  boundary 
line,  and  may  be  able  to  select  and  agree  upon  such  por- 
tions of  the  testimony  in  the  record  as  they  regard  rele- 
vant for  that  purpose,  and  perhaps  to  put  in  further 
testimony,  we  shall  reverse  the  decree,  and  remand  the 
cause  for  such  further  proceodings,  not  inconsistent  with 
this  opinion,  as  may  be  deemed  just  and  equitable. 


[Argned  December  1, 1892;   decided  December  19, 1892.] 

T.  B.   WAIT  V.  WHEELER  &  WILSON  MANUFAC- 
TURING CO. 

[S.  C.  31  Pac.  Bep.  661.] 

1.  Coxmrra-cLAiM— Whew  Allowable —Codk,  J  73.— In  an  action  on  a 
note  given  to  a  company  by  an  agent  in  payment  for  certain  sewing- 
machines  sold  to  him,  there  cannot  be  a  counter-claim  of  damages  fur 
breach  of  an  agreement  by  the  company  to  furnish  the  agent  a  reliable 
man  to  assist  in  selling  the  machines  in  payment  for  which  the  note  was 
given,  where  it  does  not  appear  that  the  execution  of  the  note  and 
agreement  were  simultaneous  or  in  any  way  connected.    A  counter- 
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claim  is  allowed  only  when  the  subject  thereof  arises  out  of  and  is  legally 
connected  witli  tlie  contract  or  transaction  which  is  the  subject  of  the 
original  complaint.  In  many  states  it  is  sufficient  if  the  counter-claim 
arises  out  of  a  matter  that  is  connected  with  the  subject  of  the  action,  but 
the  Oregon  statute  is  not  so  broad.  Loewertberg  v.  RotmUhal,  18  Or.  178  (22 
Pac.  Rep.  601 ),  approved. 

2.   COUNTEB-CLAIM  —  CONSTRUCTION  OF  STATUTE.—  ScctioU  73  of  Hill's  Codc,  Te- 

lating  to  counter-claims,  ought  to  be  liberally  construed,  to  the  end  that 
all  controversies  coming  fairly  within  the  terms  of  the  statute  maybe 
settled  in  a  single  action  between  the  parties. 

Marion  County:  Reuben  P.  Boise,  Judge. 

Plaintiff  appeals.    Affirmed. 

Bonham  &  Holmes^  for  Appellant 

M.  W.  Hunt  (J.  J.  Shaw,  on  the  brief),  for  Respondent 

On  January  23,  1892,  the  Wheeler  &  Wilson  Manufac- 
turing Company  commenced  an  action  at  law  in  a  justice's 
court  against  the  appellant  to  recover  the  sum  of  $106 
and  interest  on  a  promissory  note  executed  by  appellant 
on  the  twentieth  day  of  November,  1890. 

To  the  complaint,  which  is  in  the  usual  form,  the 
appellant  filed  the  following  answer:  ''This  day  comes 
said  defendant,  by  Bonham  &  Holmes,  his  attorneys,  and 
for  answer  to  plaintiff's  complaint  on  file  herein,  denies 
that  no  part  of  said  note  set  out  in  plaintiff's  complaint 
has  been  paid,  except  the  sum  of  $53  paid  on  said  note  on 
or  about  the  twenty  second  day  of  October,  1891 ;  denies 
that  there  is  now  due  or  owing  from  defendant  to  plain- 
tiff the  sum  of  $106,  or  interest,  as  claimed,  or  any  other 
or  greater  sum  than  is  hereinafter  stated  and  admitted. 
And  for  a  further  and  separate  answer  and  defense 
herein  and  counter-claim,  defendant  alleges :  That  in  the 
month  of  September,  1890,  plaintiff,  by  its  agents,  under- 
took and  agreed  with  defendant  to  furnish  him  a  good 
and  reliable  man  to  assist  him  (defendant)  in  the  sale  of 
the  sewing-machines  for  the  payment  of  which  said  note 
sued  upon  was  given  by  defendant  to  plaintiff;  that  plain- 
tiff, through  its  agents,  assured  defendant  that  it  would 
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not  recommend  or  furnish  to  him  a  man  to  assist  him  in 
the  sale  of  said  sewing-machines  until  they  could  find 
one  whom  they  could  safely  recommend  as  a  strictly 
honest,  trustworthy,  and  comx)etent  man  for  such  busi- 
ness ;  that  defendant  was  during  the  years  1890  and  1891 
engaged  in  handling  and  selling  the  Wheeler  &  Wilson 
sewing-machines  for  plaintiff,  and  to  induce  him  (de- 
fendant) to  continue  in  said  business,  and  with  a  view  to 
persuade  defendant  that  it  (plaintiff)  would  make  such 
business  profitable  to  defendant,  he  was  induced  to  and 
did  take  into  his  employment  one  H.  W.  Fisk,  about 
whom  defendant  knew  nothing  as  to  his  honesty  or  com- 
petency as  an  agent  to  travel  and  sell  said  sewing- 
machines;  but  relying  alone  upon  plaintiffs  guaranty 
and  assurance  that  said  Fi&k  was  an  honest  and  trust- 
worthy man,  defendant  took  him  into  his  employment, 
and,  reposing  trust  and  confidence  in  him,  gave  into  his 
possession  and  control  a  number  of  sewing  machines 
(three  in  number),  which  he  (the  said  Fisk)  sold,  and 
instead  of  paying  over  and  accounting  to  the  defendant 
for  the  proceeds  thereof,  as  he  agreed  to  do,  feloniously 
appropriated  and  embezzled  the  sum  of  $84,  which  rifirht- 
f uUy  belonged  to  defendant,  and  surreptitiously  left  the 
country,  and  his  whereabouts  is  unknown  to  defendant. 
Defendant  further  avers  that  said  Fisk,  at  the  time 
plaintiff  furnished  and  recommended  him  to  this  defend- 
ant as  an  honest  and  reliable  man  to  employ  in  such 
service,  was,  and  ever  since  has  been,  a  dishonest  bank- 
rupt, financially  and  morally,  and  defendant  has  been 
unable  to  recover  from  him  the  money  by  him  misappro- 
priated as  aforesaid,  and  plaintiff  at  the  time  it  recom- 
mended said  Fisk  to  defendant  as  an  honest  and  trust- 
worthy man,  and  induced  defendant  to  engage  him  in  his 
service  as  such,  either  knew  nothing  about  him  or  knew 
him  lo  be  dishonest  and  untrustworthy ;  that  while  said 
Fisk  was  so  engaged  in  defendant's  employment  as  afore- 
said, defendant  lost  by  him  $21  for  three  weeks'  use  of 
defendant's  team,  and  the  further  sum  of  $3  for  the  feed 
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of  said  team  during  said  period  of  three  weeks ;  and  the 
further  sum  of  J30,  which  would  have  been  the  reason- 
able and  fair  profits  coming  to  defendant  on  the  sale  of 
said  three  sewing-machines,  the  purchase  price  of  which 
was  misappropriated  by  said  Fisk  as  aforesaid — making 
in  all  the  sum  of  $165,  which  is  justly  due  defendant  from 
plaintiff,  less  the  amount  claimed  by  plaintiff  on  the  note 
sued  upon,  and  for  which  difference  between  the  said 
sum  claimed  by  plaintiff  and  the  said  sum  due  defendant 
as  aforesaid  defendant  prays  judgment  against  plaintiff* 
and  for  the  costs  and  disbursements  herein." 

A  demurrer  to  the  further  and  separate  defense, 
because  it  did  not  contain  facts  sufficient  to  constitute  a 
counter-claim,  was  sustained  by  the  justice,  which  ruling 
was  affirmed  by  the  circuit  court  on  review ;  hence  this 
appeal. 

Bean,  J.  (after  stating  the  facts). — 1.  But  one  ques- 
tion is  presented  by  this  record,  and  that  is,  does  the 
matter  pleaded  in  the  answer  as  a  further  and  separate 
defense  constitute  a  counter-claim  wiihin  the  meaning  of 
our  Code  ?  So  far  as  this  question  is  concerned,  the  Code 
provides  that  the  counter-claim  *<must  be  one  existing  in 
favor  of  a  defendant,  and  against  a  plaintiff,  between 
whom  a  several  judgment  might  be  had,"  and  ** arising 
out  of  the  contract  or  transaction  set  forth  in  the  com- 
plaint, as  the  foundation  of  the  plaintiff's  claim":  Hill's 
Code,  §  73.  Two  classes  of  counterclaims  are  here  pro- 
vided for :  flrst,  a  demand  existing  in  favor  of  the  defendant 
and  against  the  plaintiff,  which  arises  out  of  the  contract 
upon  which  the  plaintiff  bases  his  cause  of  action;  second, 
a  demand  so  existing,  which  arises  out  of  the  transac- 
tion,— a  broader  term  than  a  contract, — upon  which  the 
action  is  based;  but  in  both  instances  the  right  of  action 
of  the  plaintiff  and  that  of  the  defendant  must  arise  out 
of  the  same  contract  or  transaction.  As  Mr.  Pomeroy 
says:  '*The  central  idea  of  this  subdivision  is,  that  one 
and  the  same  contract  (or  transaction)  is  the  basis  of  both 
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parties'  demand  for  relief":  Pomeroy,  Rem.  802.  In 
many,  and  i}erhaps  most,  of  the  code  states,  it  is  suffi- 
cient if  the  counter-claim,  whether  of  a  legal  or  equitable 
nature,  arises  out  of  the  contract  or  transaction  set  forth 
in  the  complaint  as  the  foundation  of  the  plaintiff's  claim, 
or  be  connected  with  the  subject  of  the  action:  Pomeroy, 
Rem.  §  581 ;  and  it  was  under  these  statutes  that  the 
decisions  relied  on  by  appellant  were  made.  Now,  there 
is  a  broad  distinction  between  a  counter-claim  arising 
out  of  the  contract  or  transaction  upon  which  plaintiff's 
claim  is  based,  and  one  connected  with  the  subject  of  the 
action,  as  is  clearly  pointed  out  by  Mr.  Justice  Earl,  in 
Carpenter  v.  Manhatten  Life  Ins.  Co,  93  N.  Y.  552,  where 
he  says:  ''The  word  'connected'  may  have  a  broad  sig- 
nification. The  connection  may  be  slight  or  intimate, 
remote  or  near,  and  where  the  line  shall  be  drawn  it  may 
be  difficult  sometimes  to  determine."  But  in  this  state, 
it  is  not  sufficient  that  the  counter-claim,  in  an  action  at 
law,  be  connected  with  the  subject  of  the  action,  but  it 
must  arise  out  of  and  be  legally  connected  with  the  con- 
tract or  transaction  upon  which  the  plaintiff's  claim  is 
based.  It  is  only  proper  in  cases  where  the  subject  mat- 
ter of  the  counter-claim  arises  out  of  and  is  connected 
with  the  original  claim,  and  is  not  permitted  where  the 
matter  relied  on  is  an  independent  one,  having  no  connec- 
tion with  the  subject  of  the  original  complaint:  Loewen- 
berg  v.  Rosenthal,  18  Or.  178  (22  Pac.  Rep.  601). 

In  Connors  v.  Winton,  7  Ind.  523,  under  a  statute  some- 
what similar  in  import  to  ours,  it  is  said:  '*A  counter- 
claim is  that  which  might  have  arisen  out  of,  or  could  have 
some  connection  with,  the  original  transaction  in  view  of 
the  parties,  and  which,  at  the  time  the  contract  was  made, 
tliey  could  have  intended,  might,  in  some  event,  give  one 
party  a  claim  against  the  other  for  compliance  or  non- 
compliance with  its  provisions. " 

2.  Now,  in  this  case,  the  answer  does  not  allege,  or 
in  any  way  show,  that  the  subject  matter  of  the  counter- 
claim,  as  pleaded,  arose  out  of,  or  is  legally  connected 
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with,  the  contract  or  transaction  upon  which  plaintifTs 
cause  of  action  is  based.     If  the  statute  was  to  receive  a 
strict  and  literal  construction  according  to  its  language, 
the  defendant  would  be  confined  in  his  counter-claim  to 
such  matter  as  arose  out  of  the  making  and  execution  of 
the  note  sued  upon,  for  that  is  *'the  contract  set  out  m 
the  complaint  as  the  foundation  of  plaintiff*s  claim. "    But 
statutes  of  this  kind  should  be  construed  liberally,  to  the 
end  that  all  controversies  between  parties  may  be  adjusted 
in  a  single  action  in  all  cases  coming  fairly  within  the 
terms  of  the  statutes;  and  so  construing  our  statute,  we 
are  of  the  opinion  that  any  cause  of  action  in  favor  of  the 
defendant,  and  against  the  plaintiff,  arising  out  of  the 
contract  or  transaction  between  the  parties,  of  which 
the  promissory  note  set  out  in  the  complaint  is  but  the 
evidence,  can  be  said  to  arise  out  of  the  contract  or  trans- 
action upon  which  plaintiff's  action  is  based,  and  may  be 
set  up  as  a  counter-claim  to  an  action  on  the  note.     But 
under  this  rule  the  answer  is  insufficient     From  the  com- 
plaint and  answer  it  may  be  inferred,  although  not  dis- 
tinctly alleged,  that  the  foundation  of  plaintiff's  claim  is 
the  sale  by  it  to  defendant  of  certain  sewing-machines; 
but  there  is  no  averment  that  the  agreement  of  plaintiff 
'*to  furnish  defendant  a  good  and  reliable  man  to  assist 
him  in  the  sale"  of  the  machines  was  a  part  of  or  arose 
out  of  the  sale  of  the  machines,  or  the  execution  and  de- 
livery of  the  note.     As  alleged,  it  was  a  separate  and 
independent  matter,  occurring  some  two  months  before 
the  note  was  executed,  and  whether  at  the  time  of,  before, 
or  subsequent  to,  the  sale  of  the  machines,  does  not 
appear.     The  breach  of  an  independent  agreement  by 
the  plaintiff, — to  furnish  defendant  a  good  and  reliable 
man  to  assist  in  the  sale  of  the  machines  in  payment  for 
which  the  note  was  given,  although  it  might  be  a  good 
cause  of  action  for  damages  in  defendant's  favor, — would 
not  under  our  statute  constitute  a  counter-claim  to  an 
action  to  recover  the  price  of  the  machines,  because  it 
did  not  arise  out  of  or  have  any  legal  connection  with  the 
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plaintiffs  cause  of  action,  and  that  is  all  the  answer 
alleges  in  this  case,  giving  it  the  most  liberal  construction 
possible. 

It  follows  that  the  judgment  must  be  affirmed. 


[Aigaed  Oct.  19,  dedded  Dec.  19, 1892,  and  rehearing  denied  March  2, 1893.] 

A.  L.  MINER  V.  WM.  CAPLES  et.  al. 

[S.  CSIPacRep.  655.] 

DxBFUTED  BouwDABiiB— Equity  Jubi8dictioh — Title  to  Lawd.— Under 
\\  606  and  507,  Hill's  Code,  allowing  suit  to  be  brought  in  equity  for  the 
ascertainment  and  marking  of  disputed  boundary  lines  between  adjacent 
land-owners,  the  court  cannot  try  the  title  to  real  estate.  Equity  has  no 
Jurisdiction,  therefore,  where  the  question  disputed  is  which  of  two  lines 
was  meant  by  a  description  in  a  deed,  for  this  simply  is  determining  tlie 
title  to  the  land  between  the  two  lines.  Lwe  ▼.  Morrill,  19  Or.  645  ( 24 
Pac  Rep.  916 );  King  y.  Brigham,  23  Or.  262  ( 81  Pac.  Rep.  601 ;  18  L.  R.  A. 
861 ),  and  School  DUtrict  No.  70  Y.  Price,  23  Or.  294  ( 31  Pac.  Rep.  657 ),  ap- 
proved and  followed. 

Multnomah  County:  Loyal  B.  Stearns,  Judge. 

Defendants  appeal.     Reversed. 

HartweU  Hurley  (Caples  d  Allen  on  the  brief),  for 
Appellants. 

Henry  H.  Northup^  for  Respondents. 

Lord,  C.  J. — This  suit  is  brought  ostensibly  to  ascer- 
tain and  locate  the  boundary  line  between  two  adjoining 
owners  of  land,  and  asks  a  decree  that  such  boundary 
line  may  be  established;  that  all  claim  of  defendants  to 
said  land  may  be  extinguished,  and  that  plaintiffs  title  to 
said  land  may  be  quieted.  It  is  apparent  from  this  state- 
ment of  the  relief  asked,  as  well  as  from  the  evidence 
taken  and  submitted  in  the  case,  that  the  distinction  be- 
tween a  dispute  about  the  title  to  lands  and  a  dispute 
about  a  boundary  line  has  not  been  kept  entirely  in  mind, 
nor  observed  in  the  trial  of  this  suit.  The  authorities 
show  that  the  confounding  of  these  two  questions  has 
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often  misled  parties  in  seeking  these  remedies,  and  it  is 
not  surprising  that  the  language  of  our  statute  has  been 
deemed  broad  enough  to  include  both  remedies;  but  the 
recent  decisions  of  this  court  are  to  the  effect  that  the 
jurisdiction  conferred  by  the  statute  is  limited  to  the 
ascertainment  of  thesboundary  lines  between  the  owners 
of  adjacent  lands,  and  cannot  be  extended  to  the  deter- 
mination of  title:  Love  v.  Morrill^  19  Or.  545  (24  Pac 
Rep.  916);  Eing  v.  Brigham  et  al  23  Or.  262  (31  Pac.  Rep. 
601;  18  L.  R  A.  361).  Hence  the  evidence  taken  should 
be  confined  to  the  ascertainment  of  the  boundary  line; 
and  evidence  in  relation  to  title,  or  to  establish  title, 
should  be  excluded,  except  as  it  may  incidentally  be 
involved  in  proof  of  boundary. 

In  the  case  at  bar,  the  plaintiff  deraigns  his  title  from 
the  grantors  of  the  defendants,  who  are  husband  and  wife 
As  owners  of  a  donation  land  claim,  the  north  half  of 
which  belonged  to  the  defendant  Nancy  Caples,  and  the 
south  half  to  the  defendant  Wm.  Caples,  they  conveyed  as 
a  part  of  it  the  tract  of  land  described  in  the  complaint, 
by  two  deeds  to  Lent  &  McGrew,  the  grantors  of  the 
plaintiff.  At  the  time  of  executing  such  conveyances,  the 
division  line  of  the  donation  claim  of  the  defendants  had 
not  been  surveyed  and  located.  A  part  of  the  descrip- 
tion of  the  land  so  conveyed  runs  as  follows:  "Thence 
north  twenty -five  degrees  fifteen  minutes  east,  twenty- 
eight  chains  and  thirty- three  links,  more  or  less,  to  a  line 
which  was  known  and  called  the  division  line  between 
husband  and  wife;  thence  south  seventy-one  degrees  east, 
seventeen  chains  and  fifty  links,  more  or  less,  to  a  stake 
in  the  west  line,"  etc.,  which  the  plaintiff  claims  repre- 
sents the  division  line  between  the  donation  land  claim 
of  the  defendants,  because  it  was  so  treated  by  them  at 
the  execution  of  the  deeds  to  Lent  &  McGrew,  and  so 
stated  and  represented  by  the  defendant  Wm.  Caples. 
The  allegation  of  the  plaintiff  upon  this  point  is,  *'that 
said  line  described  as  the  division  line  between  husband 
and  wife  was  never  established  as  the  division  line  be- 
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tween  husband  and  wife,  bnt  that  said  line  was  so  desig- 
nated and  described  by  said  defendants  in  their  deed  to 
the  grantors  of  this  plaintiff." 

The  defendants  deny  this,  and  claim  that  the  boundary 
line  between  the  plaintiff  and  the  defendants*  Ismds  is  the 
true  division  line  between  the  north  and  south  half  of 
tiie  defendants'  donation  land  claim,  or  between  the  hus- 
band's and  wife's  part  thereof,  and  that  this  is  the  division 
line  that  was  designated  in  said  deed  to  the  plaintiffs 
grantors,  instead  of  the  line  described  in  the  complaint 
It  thus  appears  that  the  defendants'  claim  that  the  so- 
called  division  line  mentioned  in  the  deed  meant  the  true 
division  line  between  the  north  and  south  half  of  their 
donation  land  claim,  and  that  they  only  intended  to  con- 
vey to  it;  while  the  plaintiff  claims  that  the  so-called 
division  line  was  treated  by  the  defendants,  and  repre- 
sented by  the  defendant  Wm.  Caples,  as  the  division  line 
of  tiieir  donation  claim,  and  that,  as  the  calls  of  the  deed 
convey  to  it,  they  must  have  adopted  such  line  and  in- 
tended to  convey  to  it 

To  support  their  different  contentions,  evidence  of  all 
that  was  said  and  done  at  the  time  of  the  sale  of  the  land 
and  execution  of  the  deeds  by  the  parties,  was  introduced. 
The  evidence  for  the  defendants  tended  to  show  that  it 
was  the  land  of  Wm.  Caples  that  the  defendants  intended 
to  sell  and  convey,  and  not  the  land  of  Nancy  Caples,  his 
wife,  and  that  the  line  mentioned  was  the  true  division 
line  of  dieir  donation  land  claim,  instead  of  the  so-called 
division  line ;  that  the  line  claimed  by  the  plaintiff  was 
never  recognized  or  treated  by  the  defendants  as  the 
division  line  between  husband  and  wife,  nor  surveyed  and 
located  as  such.  On  the  other  hand,  while  the  evidence 
for  the  plaintiff  conceded  that  at  the  date  of  the  execu- 
tion of  the  deeds  to  the  grantors  of  the  plaintiff,  the 
division  line  had  not  been  surveyd  and  marked  on  the 
ground,  it  tended  to  show  that  a  line  had  been  surveyed 
and  marked,  which  was  by  the  defendants  called  a  division 
line,  and  treated  by  them  as  such,  and  that  the  defendant 
xxm.  Ob.— 2a. 


806  Miner  v.  Caples.  [  Sup.  (X 

Opinion  of  the  court — Lobd,  C.  J. 

Wm.  Caples  stated  and  represented  that  the  line  to  which 
plaintiff  now  claims  (the  same  being  the  division  line 
mentioned  in  his  deed)  was  the  division  line,  and  that  his 
grantors,  Lent  &  McGrew,  at  the  time  of  the  execution 
of  the  last  deed,  believed  such  statements  and  represen- 
tations to  be  true. 

It  is  appat^nt,  then,  that  we  are  asked  to  construe  the 
deed  and  determine,  in  the  light  of  surrounding  facts  and 
circumstances  at  the  time  of  the  sale  and  conveyance  of 
the  land  to  plaintiffs  grantors,  as  shown  by  the  evidence, 
whether  the  defendants  meant  by  the  so-called  division 
line  mentioned  in  the  deed  the  true  division  line  of  their 
donation  land  claim,  and  intended  to  convey  title  to  it;  or 
whether  they  must  be  considered  to  have  adopted  the  so- 
called  division  line  as  the  dividing  line  of  their  donation 
claim,  and  intended  to  convey  title  to  it.  Just  as  one  or 
the  other  of  these  constructions  may  be  given,  will  the 
title  move  up  or  down,  on  or  off  of  Mrs.  Caples'  land,  or 
the  title  to  the  strip  of  land  in  dispute  be  lost  or  won.  In 
fact,  the  question  at  issue  is  the  title  to  the  strip  of  land 
between  the  true  division  line  and  the  so-called  division 
line:  Dice  v.  McCauley,  22  Or.  458  (30  Pac.  Rep.  160). 
The  plaintiff  claims  that  he  bought  it,  and  that  he  is  the 
owner  of  it  as  shown  by  his  deed,  while  the  defendants 
deny  this,  and  assert  that  the  defendant  Nancy  Caples  is 
the  owner  of  it,  and  that  they  only  conveyed  to  the 
division  line  of  their  donation  claim.  The  truth  is,  the 
question  about  the  division  line  played  no  part  in  the 
mind  of  Mr.  Lent  (one  of  the  plaintiff's  grantors)  when 
the  land  was  bought  He  says  that  he  did  not  •'under- 
stand that  we  (Lent  &  McGrew)  had  anything  to  do  with 
the  division  line";  that  ''we  bought  to  those  stakes  with- 
out regard  to  where  the  division  line  was";  and  that  **we 
accepted  it  in  the  deed  because  he  said  it  was  the  division 
line."  In  short,  that  they  had  bought  a  certain  quantity 
of  land,  embraced  within  the  description  as  set  out,  ** re- 
gardless of  whose  land  it  was,  the  husband's  or  wife's," 
and,  therefore,  owned  it 
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It  does  not  seem  to  us  that  a  suit  of  this  character  is 
the  appropriate  remedy  for  the  determination  of  the  ques- 
tion sought  to  be  litigated,  and,  as  a  consequence,  the 
decree  must  be  reversed  and  the  suit  dismissed. 


[Argaed  November  22, 18d2;  decided  December  26, 1892.] 

S.  O.  GARRISON  v.  J.  C.  GOODALE. 

[8.  C.81Pac.Rep.709.] 

1.  AuTHDumn  OF  Pleadinos — Codb,  J  101  —  Discretion  of  Trial  Cot3Rt. — 

An  application  to  amend  a  pleading  is  always  addressed  to  the  discretion 
of  the  trial  court,  and  will  not  be  reviewed  on  appeal  except  for  an  abuse 
of  such  discretion.  Henderson  v.  Morris^  5  Or.  27 ;  Hexter  v.  Schneider, 
14  Or.  187;  MUcheU  y.  CampbeU,  14  Or.  457;  and  Wallace  v.  BaUley,  22, 
Or.  674,  approved. 

2.  Idem — Practice  and  Pleadivo. —  The  practice  In  allowing  amendments 

to  the  pleadings  should  be  liberal,  especially  in  favor  of  the  defendant, 
who,  by  the  refusal  of  an  amendment,  may  forever  lose  his  defense. 
Swift  V.  MtUkey,  14  Or.  63 ;  and  BcUdock  v.  Atwood,  21  Or.  79,  approved; 
but  the  application  to  amend  should  be  supported  by  ajffldavit,  showing 
some  reasonable  excuse  for  the  delay.  In  the  absence  of  a  supporting 
affidavit,  the  presumption  that  the  action  of  the  lower  court  was  correct 
wiU  prevaiL 

3.  Beb  Obstjb— CoiiTEVFORAirEouB  Declarations — Evidence. — A  statement 

by  defendant  that  he  intended  to  pay  a  certain  mortgage  held  by  plaintiff 
against  a  third  person,  made  a  few  hours  before  it  is  claimed  he  agreed 
with  plaintiff  to  pay  this  mortgage,  is  admissible  as  part  of  the  res  gestx 
for  the  purpose  of  illustrating  the  subsequent  agreement,  and  as  a  cir- 
cumstance to  be  considered  by  the  juiy  in  corroboration  of  plaintiff's 
daim* 

Lane  CJounty:  Martin  L.  Pipes,  Judge. 

Action  by  S.  O.  Garrison  against  J.  C.  Goodale  on 
an  oral  agreement  to  pay  a  chattel  mortgage.  From  a 
judgment  for  plaintiff,  defendant  appeals.    AfSrmed. 

Lawrence  Flinn,  and  A.  E.  OcUlagTier,  for  Appellant 

A.  C.  Woodcock,  and  Oeo.  A,  Dorria,  for  Respondent. 

This  is  an  action  brought  ui)on  a  complaint  which,  in 
substance,  shows  that  on  July  3,  1889,  one  W.  H.  Striker 
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executed  and  delivered  to  plaintiff  bis  promissory  note 
for  $1,250,  payable  in  one  day  from  that  date,  and  in  order 
to  secure  the  payment  thereof,  at  che  same  time  executed 
and  delivered  to  plaintiff  his  chattel  mortgage  upon  a 
quantity  of  saw-logs,  which  mortgage  was  duly  filed  and 
became  a  lien  thereon;  that  on  January  10,  1890,  Striker 
paid  plaintiff  $700,  which  sum  was  endorsed  on  the  note, 
and  a  portion  of  the  saw-logs  were  released  from  the  lien 
of  the  mortgage;  that  on  March  14,  1890,  Striker,  with* 
out  the  knowledge  or  consent  of -plaintiff,  sold  and  deliv- 
ered to  defendant  the  remainder  of  the  saw-logs  described 
in  the  mortgage,  and.  the  defendant,  in  consideration  of 
the  release  of  the  mortgage,  agreed  and  promised  to  pay 
plaintiff  the  amount  then  due  on  the  note;  and  plaintiff, 
relying  upon  the  promise  of  the  defendant,  released  the 
property  from  the  lien  of  the  mortgage  and  allowed  it 
to  expire,  but  that  defendant  had  not  paid  any  part  of 
this  sum. 

An  answer  was  filed  denying  each  allegation  of  the 
complaint  except  the  sale  of  an  undivided  one-half  of  the 
saw-logs,  and  averring  that  the  other  undivided  one-half 
was  then  owned  by  another  person.  A  reply  was  filed 
November  14,  1891,  and  the  trial  postponed  until  the 
March  term,  1892,  of  the  court,  which  began  on  the 
seventh  of  that  month.  On  the  eleventh  of  March,  when 
the  case  was  called  for  trial,  and  while  the  jury  was  being 
empaneled,  the  defendant,  without  having  given  any 
notice  thereof  or  reasons  therefor,  moved  the  court  for 
leave  to  file  an  amended  answer,  which,  in  substance, 
contained  the  following,  in  addition  to  the  original:  It 
alleged  a  settlement  between  plaintiff  and  defendant, 
made  some  time  subsequent  to  the  purchase  of  the  logs 
from  Striker,  whereby  defendant  agreed  to  pay  to  plain- 
tiff a  given  sum  for  each  one  thousand  feet  of  logs  secured 
by  him  from  the  mortgaged  stock;  and  also  alleged  a 
payment  of  money  by  defendant  to  plaintiff  which  was 
plead  as  a  set-off  and  counter-claim  to  the  claim  of  plain- 
tiff.    The  court  denied  the  motion,  and  c'efendant  was 
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obliged  to  go  to  trial,  at  which  evidence  was  admitted, 
over  the  objection  of  defendant,  tending  to  prove  that  the 
contract  between  Striker  and  defendant  for  the  sale  of 
the  logs  was  completed  March  14,  1890,  at  about  9  o'clock 
in  the  morning,  and  that  during  the  negotiations  the  de- 
fendant said  he  intended  to  make  a  contract  with  plaintifiF 
to  pay  off  the  Striker  mortgage  if  plaintiff  would  release 
the  logs ;  that  he  had  to  do  this  before  Striker  would  do 
anything  about  selling  the  logs  to  him.  And  in  rebuttal, 
the  evidence  tended  to  prove  that  before  Striker  would 
agree  to  sell  the  logs  or  make  a  bill  of  sale  of  them,  the 
defendant  was  obliged  to  agree  to  pay  plaintiff  the  amount 
of  his  mortgage ;  that,  at  the  time,  the  amount  so  due  on 
the  mortgage  was  computed,  and  defendant  agreed  to  pay 
it  before  any  bill  of  sale  was  drawn  up  for  the  transfer 
of  the  logs. 

A  verdict  and  judgment  were  rendered  for  plaintiff, 
from  which  defendant  appeals  and  assigns  as  error  the 
refusal  of  the  court  to  grant  defendant  leave  to  amend 
the  answer,  the  introduction  of  this  testimony  and  the 
charge  of  the  court  in  relation  to  the  same,  and  objects  to 
the  admission  of  any  declaration  made  by  defendant  in 
relation  to  the  expression  of  an  intention  to  settle  with 
plaintiff,  and  to  pay  him  more  than  the  value  of  the  logs, 
as  not  a  part  of  the  res  gestce. 

Moore,  J.  (after  stating  the  facts).— 1.  Section  101 
of  Hill's  C3ode  provides  that  **the  court  may,  at  any  time 
before^ trial,  in  furtherance  of  justice,  and  upon  such 
terms  as  may  be  proper,  allow  any  pleading  or  proceed- 
ing to  be  amended,  *  »  *  when  the  amendment  does 
not  substantially  change  the  cause  of  action  or  defense.*' 
Id  Mitchell  V.  Campbell,  14  Or.  457  (18  Pac  Eep.  190), 
Strahan,  J.,  lays  down  the  rule  as  follows:  ''In  ordin- 
ary cases,  the  court  will  not  interefere  with  the  discre 
tion  of  the  trial  court  in  matters  of  practice  before  it 
The  law  has  wisely  vested  those  courts  with  very  large 
discretionary  powers  in  such  matters;  but  it  is  a  judicial 
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discretion,  not  to  be  capriciously  or  oppressively  exer- 
cised. It  is  a  power  to  be  used  in  furtherance  of  justice, 
and  not  for  the  purpose  of  gagging  and  binding  one  of 
the  parties  to  a  suit,  and  then  turning  him  over,  in  this 
helpless  and  defenseless  condition,  to  the  tender  mercies 
of  his  adversary."  The  application  to  amend  a  pleading 
is  always  addressed  to  the  sound  discretion  of  the  trial 
court,  and  upon  appeal  the  action  of  the  court  below  will 
not  be  reviewed,  except  for  an  abuse  of  this  discretion: 
Henderson  v.  Morris,  5  Or.  27;  Hexter  v.  Schneider ,  14  Or. 
187  (12  Pac.  Rep.  668);  Wallace  v.  Baisley,  22  Or.  574  (30 
Pac.  Rep.  432). 

2.  The  power  of  amendment  under  the  Code  ought  to 
be  liberally  exercised  in  furtherance  of  justice:  BaJdock 
v.  Atwood  €t  al,  21  Or.  79  (26  Pac.  Rep.  1058).  Courte 
are,  or  should  be,  much  more  liberal  in  allowing  amend- 
ments asked  for  by  a  defendant  than  by  a  plaintiff,  for 
the  reason  that  a  plaintiff  may  suffer  a  nonsuit  and  com- 
mence another  suit  or  action,  while,  if  a  defendant  were 
denied  this  privilege,  he  would  forever  lose  his  defense 
and  be  without  remedy:  Bliss,  Code  Pleading,  §  430.  In 
Miller  v.  Perry,  38  Iowa,  303,  the  court  says:  *•  Under  the 
statute,  it  is  the  rule  to  allow  amendments  to  pleadings; 
to  refuse  is  the  exception.  The  right  is  not  an  absolute, 
unconditional  one,  but  it  is  to  be  allowed  in  furtherance 
of  justice  under  a  sound  discretion.  Amendments  within 
the  limits  of  the  statute  should  always  be  allowed  when 
substantial  justice  will  be  thereby  promoted,  and  they 
should  not  be  refused  so  as  to  operate  as  a  denial  of  justdce 
to  either  party."  In  Tighe  v.  Pope,  23  N.  Y.  181,  the  court 
held,  that  ''where  a  power  is  granted  for  the  sake  of 
justice,  an  exercise  of  it  may  be  enforced  in  a  proper  case. 
It  is  not  wholly  discretionary."  In  Srnft  v.  MuUeey,  14 
Or.  63  (12  Pac.  Rep.  76),  Thayer,  J.,  says:  ** Great  lib- 
erality in  amending  pleadings  under  our  system  should 
be  shown,  when  the  justice  of  the  case  requires  it  The 
court  should  always  be  careful  that  the  opposite  party 
be  not  misled  to  his  prejudice,  and  this  can  be  avoided  in 
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almost  every  case  by  granting  a  continuance.  When  a 
party  comes  into  court  in  good  faith  with  his  action  or 
suit,  he  should  not  be  turned  out  on  account  of  a  techni- 
cality or  mistake  which  an  amendment  will  obviate,  when 
it  will  do  no  substantial  injury  to  the  opposite  party." 
In  the  case  at  bar,  no  reason  is  given,  as  appears  by  the 
record,  for  the  delay,  or  why  the  original  answer  did 
not  contain  the  proposed  amendment.  Some  reasonable 
excuse  should  be  made  to  appear  by  affidavit,  when  the 
motion  for  leave  to  amend  is  made.  We  must  assume 
that  the  court  did  its  duty;  and  in  the  absence  of  any 
affidavits  to  support  the  motion,  we  must  also  assume 
that  the  trial  court  did  right  in  denying  it:  Gordon  v. 
Spencer,  2  Blackf.  287;  Detro  v.  State,  4  Ind.  202;  Ray.  v. 
Northup,  55  Wis.  399  (13  N.  W.  Rep.  239). 

3.  Was  the  statement  of  the  defendant,  made  prior  to 
the  alleged  settlement  with  plaintiff,  admissible  as. a  part 
of  the  res  gestce  ?  This  species  of  evidence  is  not  admis- 
sible, as  a  general  rule,  unless  it  grows  out  of  the 
principal  transactions,  illustrates  its  character,  and  is 
contemporaneous  with  it:  Carter  v.  Buchanan,  3  Ga.  517; 
1  Greenl.  Ev.  §  108.  ''Declarations  made  contemporane- 
ously with,  or  immediately  preparatory  to,  a  particular 
litigated  act,  and  which  tend  to  illustrate  and  give  char- 
acter to  the  act  in  question,  are  admissible  as  part  of  the 
res  gestce":  People  v.  Vernon,  35  Cal.  49  (95  Am.  Dec.  49, 
and  notes).  Einchcliffe  v.  Koontz,  121  Ind.  422  (16  Am. 
St  Rep.  403;  23  N.  E.  Rep.  271),  was  an  action  upon  a 
contract  of  employment,  which  the  plaintiff  claimed  was 
for  the  x>eriod  of  one  year,  while  the  defendants  claimed 
it  was  for  an  indefinite  time.  The  plaintiff  was  permitted 
to  offer  in  evidence,  as  a  part  of  the  res  gestce,  a  letter 
written  by  defendant,  but  not  received  by  him  till  after 
he  had  made  the  contract  with  the  defendants.  The  court 
says:  **As  tending  to  support  the  appellant's  claim,  the 
court  admitted  a  letter  in  evidence  written  by  the  defend- 
ants the^day  before  the  contract  of  hiring  was  made, 
in  which  it  was  stated  that  one  of  the  latter  desired  to 
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see  him  the  next  day,  at  a  place  appointed,  with  ref  arenoe 
to  securing  his  services  as  foreman  for  the  coming  year. 
It  appeared  that  this  letter,  although  written  the  day  be- 
fore, was  not  received  by  plaintiff  until  the  day  after  the 
contract  of  hiring  was  completed,  and  it  is  now  urged 
that  it  was  for  that  reason  error  to  admit  it  in  evidence. 
This  objection  is  without  merit  The  letter  was  admissi- 
ble, upon  the  ground  that  it  was  in  effect  a  declaration 
made  contemporaneously  with  and  explanatory  of  the  act 
of  hiring." 

In  Durham  v.  Shannon^  116  Ind.  408  (9  Am.  St.  Bep. 
864;  19  N.  R  Bep.  190),  the  court  approved  the  admission 
of  the  declaration  of  the  deceased  as  a  part  of  the  tea 
gestce,  made  two  days  before  his  purchase  of  a  horse,  that 
he  intended  purchasing  a  colt  for  plaintiff,  on  the  ground 
that  the  declaration  was  substantially  coincident  with  the 
act  of  purchasing. 

In  the  case  at  bar,  the  testimony  tended  to  show  that 
defendant  had  expressed  an  intention  of  paying  plaintiffs 
mortgage.  This  declaration,  it  is  claimed,  was  made  a 
few  hours  before  the  alleged  contract  between  plaintiff 
and  defendant  was  consummated.  It  was  admissible  as 
a  part  of  the  res  gestce  tor  the  purpose  of  illustrating  the 
subsequent  agreement  It  would  not  prove  that  a  con- 
tract had  been  made,  but  was  a  circumstance  from  which- 
the  jury  might  reasonably  infer  that  the  defendant  had 
sought  the  plskintiff  for  that  purpose.  So,  too,  would  any 
declaration  be  admissible  as  a  part  of  the  res  gestce  made 
by  the  defendant  on  his  way  to  meet  the  plaintiff,  that  he 
was  seeking  him  for  a  particular  purpose.  Such  evidence 
would  tend  only  to  show  the  object  and  purpose  of  the 
meeting;  not  that  it  had  been  accomplished.  It  was  a 
circumstance  which  the  jury  had  a  right  to  consider  in 
connection  with  the  evidence  of  the  settlement  Great 
care  should  be  exercised  that  too  much  importance  be 
not  placed  upon  such  attending  circumstances.  The 
shadow  should  never  be  substituted  for  the  substance. 
The  res  gesUe  evidence  is  never  offered  except  by  way  of 
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illustrating  the  principal  fact  That  portion  of  the  charge 
of  the  court  that  qualifies  the  admission  of  this  evidence 
is  as  follows:  '*That  evidence  is  permitted  to  go  to  the 
jnry  for  the  purpose  of  corroborating  the  story  of  Mr. 
Garrison  in  that  respect,  and  you  have  a  right  to  con- 
sider it,  if  you  believe  it  to  be  true,  as  corroborative  of 
the  question  whether  or  not  the  plaintiff  made  the  con- 
tract sued  upon;''  and  we  think  it  correctly  stated  the  law 
of  the  case. 

It  follows  that  there  was  no  error  committed  that  this 
court  can  review,  and  that  the  judgment  of  the  court 
below  must  be  affirmed. 


liKOed  KoTember  8, 1892;   decided  December  26,  1892;   re-ai^gued  July  6^     46   f^ 
1898;  affirmed  July  17, 1893. 

0.  C.  BEEKMAN  v.  JAMES  HAMLIN. 

l8.C.81Pao.  Rep.  707.1 

1.  DoBVAiTT  JuDOKBNT — EviDBNCB.— Where  the  question  is  as  to  a  person's 

solvency  during  a  certain  period,  it  is  competent  to  introduce  the  assess- 
ment rolls  for  the  purpof<e  of  showing  that  the  insolvent  was,  or  was 
not,  reputed  to  own  property.  The  rolls  are  not  to  establish  title,  but 
are  simply  a  circumstance  to  be  considered. 

2.  DOBXAST  JUDGKEKT — PrBBUMPTION  OF   Patxbnt  —  CoDB,  J   295.^  On    a 

motion  for  leave  to  issue  execution  on  a  dormant  judgment  under  Hill's 
Code,  i  295,  the  presumption  of  payment  arising  from  the  lapse  of  twenty 
years,  may  be  rebutted  by  any  evidence  of  the  situation  of  the  parties,  or 
other  circumstances  tending  to  satisfy  the  jury  that  the  debt  is  still  due ; 
and  the  evidence  of  the  plaintiff,  if  uncontradicted  and  entitled  to  full 
credit,  is  sufficient  to  establish  that  fkct. 
8.  Motion  for  Nbw  Trial— Appbalablr  Ordkr.— It  is  the  settled  law  in 
Oregon  that  no  appeal  can  be  taken  from  an  order  granting  or  refusing  a 
new  trial.  Kearney  v.  SnodgrcM,  12  Or.  311  ( 7  Pac.  Rep.  309 ) ;  Fuk  v. 
EenoFie,  15  Or.  89  ( 13  Pac.  Bep.  760 ),  followed. 

Jackson  County:  Lionel.  R  Webster,  Judge. 

This  is  a  proceeding  under  section  295,  Hill's  Code, 
for  leave  to  issue  execution  on  a  dormant  judgment,  and 
was  commenced  in  1889.    On  the  first  trial  the  court  di- 
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rected  a  verdict  for  the  plaintiff,  and  defendant  appealed. 
The  two  opinions  reversing  that  ruling  are  reported  in 
19  Or.  383  (24  Pac.  Rep.  195),  and  20  Or.  352  (25  Pac. 
Rep.  672).  On  a  second  trial  judgment  went  for  the  de- 
fendant, and  plaintiff  appeals.     Reversed. 

Edw.  B.  &  Jos.  F,  Watson,  P.  P.  Prim  &  Son,  and  C, 
W.  Kahler,  for  Appellant. 

Francis  Fitch,  and  W,  W.  Cardwell,  for  Respondent 

Lord,  C.  J. — 1.  It  is  first  objected  that  the  admission* 
of  the  assessment  rolls  of  Jackson  County  for  the  years 
of  1873  to  1880  was  error.  The  ground  of  the  objection 
is,  that  the  property,  real  and  personal,  described  in  such 
rolls  is  not  even  prima  faxne  evidence  that  the  person 
named  in  them  is  in  fact  the  owner  of  such  property,  as 
against  the  plaintiff;  and  that  if  this  is  so,  the  assessment 
rolls  received  in  evidence  were  not  competent  to  prove 
that  the  defendant  was  solvent  during  the  period  covered 
by  them,  as  that  would  depend  on  the  defendant's  owner- 
ship of  the  property  described  in  them. 

The  record  discloses  that  among  the  excuses,  or  rea- 
sons, pleaded  by  the  plaintiff  for  allowing  so  long  a 
period  as  twenty-six  years  to  elapse  before  he  made  any 
effort  to  enforce  the  judgment  he  had  recovered  against 
the  defendant,  was  that  the  defendant  had  no  property 
during  that  time  subject  to  execution,  and  that  he  was 
unable  to  pay  his  debts,  or  was  insolvent;  so  that  if  he  had 
issued  execution,  it  would  have  proved  unaviling,  besides 
involving  additional  costs.  To  account  for  his  delay,  and 
explain  the  reason  of  it,  the  plaintiff  sought  to  show  that 
during  the  intervening  period  the  defendant  was  unable 
to  pay  his  debts,  or  was  not  solvent;  and  as  a  circum- 
stance tending  to  show  it,  and  rebut  the  presumption  of 
payment,  he  offered  in  evidence  the  assessment  rolls  for 
1871  and  1872,  as  showing  that  he  had  no  assessable  prop- 
erty during  those  years.  To  counteract  the  effect  of  this 
evidence,  and  to  show  that  the  explanation  of  the  plaintiff 
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for  his  delay  in  not  enforcing  the  judgment  sooner,  was 
not  sustained  by  the  kind  of  proof  he  had  introduced, 
and  the  court  had  admitted,  the  defendant  offered  in  evi- 
dence the  assessment  rolls  from  1873  to  1880,  as  showing 
that  he  had  assessable  property  during  those  years,  and 
that  such  property,  real  and  personal,  was  so  assessed  to 
him  as  the  reputed  owner  of  it  For  this  purpose,  the 
court  admitted  the  evidence,  not  as  establishing  the  de- 
fendant's title  to  the  property  described  in  such  assess- 
ment rolls,  or  any  question  of  disputed  ownership  in 
regard  to  such  property,  for  there  was  no  such  issue  in- 
volved. The  object  of  the  evidence  was  to  show  that  the 
inference  of  insolvency,  which  the  plaintiff  sought  to 
raise  in  explanation  of  his  delay  to  enforce  the  judgment, 
so  as  to  rebut  the  presumption  of  its  payment,  was  not 
well  taken,  as  the  same  kind  of  proof  during  other  years, 
within  the  intervening  period,  proved  otherwise.  Under 
the  circumstances  disclosed  by  this  record  and  restricted 
to  this  purpose,  we  think  the  evidence  was  competent  and 
admissible. 

2.  It  is  next  objected  that  the  court  erred  in  refusing 
to  give  the  following  instruction:  *'One  of  the  principal 
allegations  which  it  is  necessary  for  the  plaintiff  to  estab- 
lish in  this  case  is,  that  the  judgment  has  not  been  paid. 
The  evidence  of  the  plaintiff,  if  entitled  to  full  credit  and 
uncontradicted,  is  sufficient  to  establish  that  fact"  In 
order  to  understand  the  object  of  this  instruction,  and 
whether  or  not  it  ought  to  have  been  given,  it  is  neces- 
sary to  examine  the  instructions  given.  The  court,  after 
making  some  comments,  instructed  the  jury  that  '*more 
than  twenty  years  have  elapsed  since  the  judgment  in 
controversy  was  rendered,  and  no  execution  has  ever 
been  issued  upon  it  For  that  reason,  the  law  presumes 
that  the  judgment  has  been  paid.  The  burden  of  proof 
is  on  the  plaintiff  Beekman,  to  show  that  it  has  not  been 
paid,  and  this  he  must  show  by  a  preponderance  of  the 
evidence.  This  presumption  may  be  overcome  by  any 
competent  evidence  which  convinces  the  jury,  by  a  pro- 
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ponderance  of  the  evidence,  that  the  judgment  has  not 
been  paid.  The  court  instructs  you  that  the  presumption 
oi  payment,  after  the  lapse  of  twenty  years,  is  one  which 
must  be  considered  by  you  as  a  fact  in  evidence  showing 
payment  of  the  judgment;  and  unless  this  presumption 
is  rebutted  by  satisfactory  and  convincing  evidence,  you 
mast  find  a  verdict  for  the  defendant'' 

It  will  be  observed  that  the  presumption  of  payment, 
after  the  lapse  of  twenty  years,  to  be  considered  by  the  jury 
as  a  fact  showing  payment  of  the  judgment,  was  accorded 
its  full  weight,  and  was  made  decisive  of  the  case  in  favor 
of  the  defendant  unless  rebutted  by  satisfactory  and  con- 
vincing evidence.  The  object  of  the  instruction  asked 
was  to  explain  and  define  more  fully  the  nature  of  the 
satisfactory  and  convincing  evidence  required  to  rebut 
such  presumption.  In  this  particular,  the  contention  was 
that  if  there  was  positive  proof  of  the  non-payment  of  the 
judgment,  it  rebutted  or  overcame  the  presumption  of  its 
payment  from  mere  lapse  of  time,  or  twenty  years,  if  the 
evidence  of  the  plaintiff,  in  the  judgment  of  the  jury,  was 
entitled  to  full  credit  and  uncontradicted.  The  necessity 
for  this,  it  is  claimed,  is  further  shown  by  a  consideration 
of  another  instruction,  in  which  the  court  undertakes  to 
specify  the  kind  of  evidence  required,  and  practically  ex- 
cludes the  positive  testimony  of  the  plaintiff  that  the 
judgment  has  never  been  paid.  This  instruction  is  as 
follows:  **The  court  instructs  you  that  the  presumption 
of  payment  after  twenty  years  may  be  rebutted  by  a  pre- 
ponderance of  testimony  showing  that  the  plaintiff  had 
used  diligence  to  enforce  his  judgment,  or  that  the 
defendant  was  insolvent  for  twenty  years  prior  to  the 
nineteenth  of  March,  1889,  when  this  action  was  com- 
menced, or  other  circumstances  of  the  situation  of  the 
parties  which  tend  to  excuse  the  plaintiff  for  non-issuance 
of  execution  within  said  period  of  twenty  years." 

In  respect  to  this  instruction,  the  plaintiff  requested 
the  court  to  instruct  the  jury  that  ''the  presumption  of 
payment  may  be  repelled  by  any  evidence  of  the  situation 
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of  the  parties,  or  other  circumstances  tending  to  satisfy 
the  jury  that  the  debt  is  still  due/'  which  was  refused  by 
the  court,  and  the  plaintiff  excepted.  As  the  instruction 
given  by  the  court  specified  the  particular  kinds  of  evi- 
dence which  might  be  considered  as  rebutting  the  pre- 
sumption of  payment,  the  object  of  the  instruction  asked 
was  to  enlarge  the  scope  of  the  instruction  given,  by  ex- 
tending it  to  proof  of  all  facts  properly  bearing  on  the 
condition  or  situation  of  the  parties,  or  other  circum- 
stances tending  to  satisfy  the  jury  that  the  debt  is  still 
due.  in  Qranthari  v.  Cancuin^  88  N.  H.  268,  it  was  held 
that  the  presumption  of  payment  may  be  rebutted  and 
overcome  by  proof  of  any  facts  and  circumstances,  the 
legitimate  tendency  of  which  is  to  render  it  more  prob- 
able than  otherwise  that  payment  has  not  in  fact  been 
made.  Mr.  Greenleaf  says:  ''In  all  these  cases,  the 
presumption  of  payment  may  be  repelled  by  any  evidence 
of  the  situation  of  the  parties,  or  other  circumstances 
tending  to  satisfy  the  jury  that  the  debt  is  still  due": 
Greenleaf,  Ev.  §  89;  Freeman,  Judg.  §  464.  As  the  court 
undertook  to  specify  the  kinds  of  proof  that  would  be 
sufficient  to  rebut  the  presumption  of  payment,  the  plain- 
tiff sought  by  the  instruction  asked  to  broaden  the  in- 
struction given  to  the  full  intent  of  the  law,  and  cover  all 
possible  phases  of  the  case.  There  is  no  doubt  that  the 
particular  evidence  specified  in  the  instruction  given  was 
competent  for  the  purpose  of  rebutting  the  presumption 
of  payment,  but  nevertheless  it  was  not  absolutely  indis- 
pensable to  the  plaintiff's  recovery  that  he  had  **used 
diligence"  or  had  any  ** excuse"  for  not  doing  so,  if  he 
could  prove  by  competent  evidence  that  the  judgment 
had  not  in  fact  been  paid. 

In  reference  to  the  instructions  asked,  as  related  to 
those  given,  the  case  stood  in  this  wise :  The  contention 
of  the  plaintiff  was  that  the  presumption  of  payment 
arising  from  mere  lapse  of  time  had  only  the  effect  to 
make  out  a  prima  fade  case  of  payment,  thereby  changing 
the  burden  of  proof;  that  the  positive  evidence  of  the 
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plaintiff,  if  entitled  to  full  credit  and  uncontradicted, 
would  overcome  the  prima  fade  case  thus  made,  or  have 
the  effect  to  rebut  such  presumption.  Hence,  as  applied 
to  the  first  instruction  given,  he  sought  to  have  the  in- 
struction asked  included  among  the  "satisfactory  and 
convincing"  evidence  required  to  rebut  the  presumption 
from  mere  lapse  of  time.  The  next  instruction  given, 
while  it  enumerated  several  kinds  of  proof  that  were 
regarded  as  competent  evidence  to  rebut  the  presumption 
of  payment,  omitted  some  others  upon  which  there  was 
evidence ;  and  the  plaintiff,  in  order  to  make  the  instruc- 
tion given  broad  enough  t6  cover  the  case  and  conform 
to  the  law,  as  he  claimed  it,  sought  to  have  the  instruc- 
tion asked  incorporated  in  it,  which  the  court  refused  to 
do.  The  circumstances  disclosed  by  the  record,  taken  in 
connection  with  the  other  instructions  asked  and  refused 
in  view  of  its  object,  rendered  it  necessary  that  such 
instructions  should  have  been  given  to  prevent  the  jury 
from  being  misled  as  to  the  vital  issue  in  the  case  to  be 
determined  by  them. 

3.  It  is  next  objected  that  the  court  erred  in  refusing 
to  direct  the  jury  to  find  special  verdicts  on  certain 
issues,  as  requested  by  the  plaintiff.  It  is  conceded  that, 
ordinarily,  such  direction  is  a  matter  of  discretion  with 
the  court ;  but  it  is  claimed  that  under  the  peculiar  cir- 
cumstances of  the  case,  as  shown  by  the  record,  this 
refusal  was  an  abuse  of  discretion.  The  contention  is, 
that  the  vital  issue  in  relation  to  the  presumption  of  pay- 
ment had  not  been  clearly  pointed  out  to  the  jury  in  the 
instructions  of  the  court,  but  that  it  was  confused  and 
obscured  by  the  charge.  So  far  as  the  instructions  went, 
they  were  clear;  it  was  only  in  respect  to  the  points 
already  noticed  that  any  danger  lay  from  misconstruction 
by  the  jury.  This  contention  is  based  on  the  ground 
that  the  testimony  of  plaintiff  and  defendant  shows  that 
the  judgment  had  never  been  paid,  and  that  it  was  simply 
impossible  for  the  jury  to  find  that  it  had,  if  the  issue 
had  been  clearly  presented  to  them.    It  is  enough  to  say 
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that  it  is  sought  to  bring  this  evidence  before  us  on  the 
refusal  of  the  court  to  grant  a  motion  for  a  new  trial. 
This  cannot  be  done.  No  exception  can  be  taken  to  an 
order  on  a  motion  for  a  new  trial,  nor  can  such  order  be 
considered  on  appeal:  Kearney  v.  Snodgrass,  12  Or.  811 
(7  Pac.  Rep.  309);  Fisk  v.  Henaire,  15  Or.  89  (13  Pac. 
Rep.  760);  State  v.  Clemmenta,  15  Or.  238  (14  Pac.  Rep. 
410);  McRride  v.  K  P.  B.  E.  Co.  19  Or.  64  (23  Pac.  Rep. 
814),  approved  and  followed. 

This  disposes  of  the  error  assigned  as  to  the  point 
under  consideration,  as  well  as  the  error  alleged  in  over- 
ruling the  motion  of  the  plaintiff  for  a  new  trial. 

In  this  connection,  we  may  also  add  that  the  bill  of 
exceptions  is  not  in  conformity  with  the  law  and  the 
decisions  of  this  court:  Hamilton  v.  Gordon,  22  Or.  561 
(20  Pac.  Rep.  495);  Fisher  v.  Railroad  Co.  22  Or.  548  (30 
Pac.  Rep.  426). 

It  results  from  the  foregoing  that  the  judgment  must 
be  reversed  and  a  new  trial  ordered. 
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1.  Custom  ahd  Usage — CouTRAcrrs.— It  is  the  settled  law  that  extrinsic  evi- 

dence of  custom  and  usage  is  admissible  to  ascertain  the  intention  and 
meaning  of  a  contract,  when  the  same  cannot  be  ascertained  from  the 
language  used,  but  never  to  vary  or  contradict  the  express  terms  of  the 
contract,  provided  such  usage  or  custom  was  known  to  the  parties  at 
the  time  of  making  the  contract  McQuXtky  v.  Klosterman,  20  Or.  108, 
approved. 

2.  Usage  awd  Cottom— AnMissiBiLiTT  of  Evidence.— In  an  action  to  re- 

cover money  paid  on  a  contract  for  the  purchase  of  potatoes,  on  the 
ground  of  nondelivery  and  loss  thereof,  evidence  of  a  general  custom 
or  usage  of  the  purchaser  to  furnish  the  boat  upon  which  they  are  deliv- 
ered, and  to  notify  the  seller  when  the  boat  would  be  ready,  and  that 
plaintiff  fkiled  in  these  particulars,  is  admissible  where  the  purchaser 
knew  of  the  custom,  and  the  contract  is  silent  as  to  the  consignee  and 
the  destination  of  the  potatoes,  or  as  to  who  should  furnish  the  boat. 
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3.  Evidence  to  Pbove  Cctstom — Opinion  Bvidbncb.— A  witness  is  compe- 

tent to  show  custom  or  usage,  although  his  knowled£;e  is  derived  lai^gely 
from  his  own  experience  and  course  of  dealing,  when  it  is  sufficiently  ex- 
tensive to  enable  him  to  testify  to  the  fact 

4.  CoNSTBucrioN  OF  GoNTSACT.— Where  a  contract  provided  that  the  potatoes 
•  should  be  delivered  "  on  board  of  a  steamboat  as  fast  as  the  weather  will 

permit,"  and  that  before  delivery  they  should  be  weighed  on  the  island 
where  they  were  grown,  and  the  main  issue  was  as  to  whose  duty  it  was 
to  Aimish  the  boat,  it  is  error  for  the  court  to  instruct  the  jury  that  "it 
is  a  fair  inference  from  these  provisions  that  plaintifl^  would  have  some 
person  there  to  see  to  the  weighing  of  the  potatoes,  and  to  {Movide  for 
their  shipment  If  they  fiiiled  to  do  so,  and  defendants  were  ready  and 
able  to  deliver  them  at  a  suitable  time  before  they  were  destroyed  by  tlie 
flood,  it  would  be  the  £Eiult  of  plaintiff,  and  they  would  be  to  blame  for 
the  nonfulfillment  of  the  contract  on  the  part  of  defendants,"  as  such 
instruction  made  it  immaterial  which  party  should  furnish  the  boat 

Polk  County :  Reuben  P.  Boise,  Judge. 

Action  by  W.  H.  Holmes,  administrator  of  the  estate 
of  Robert  Ford,  deceased,  and  J.  M.  Leavens  &  Ca 
against  George  Whitaker  and  R.  H.  Bone.  Judgment  for 
defendants.     Plaintiffs  appeal.     Reversed. 

Wm.  H.  Holmes  (B.  F,  Boriham,  Daly^  Sibley  S  Eakin^  and 
W.  W.  Page  on  the  brief),  for  Appellants. 

Tilmon  Ford,  for  Respondent 

This  is  an  action  to  recover  the  sum  of  $t,500,  paid  by 
plaintiffs  to  defendants  on  a  contract  for  the  purchase  of 
about  ten  thousand  bushels  of  potatoes,  stored  in  bins  on 
what  is  known  as  Brown*s  Island  in  the  Willamette  River, 
about  two  miles  above  the  city  of  Salem,  and  which  were 
never  delivered  to  plaintiffs  by  defendants.  The  contract 
for  the  sale  and  purchase  of  these  potatoes  was  in  writ- 
ing, and  is  as  follows:  **Know  all  men  by  these 
PRESENTS :  That  Geo.  Whitaker  and  R  H.  Bone,  herein- 
after known  and  designated  as  the  party  of  the  first  part, 
and  Robert  Ford  and  J.  M.  Leavens  &  Co.,  hereinafter 
known  as  the  party  of  the  second  part,  have  this  day 
contracted  to  and  with  each  other  as  follows,  to  wit: 
The  said  party  of  the  first  part,  in  consideration  of  the 
terms  and  conditions  hereinafter  mentioned,  has  this  day 
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sold  to  the  said  second  party  all  the  merchantable  pota- 
toes now  stored  and  raised  by  said  first  party  in  the  year 
1889  on  what  is  known  as  Brown's  Island,  situated  in 
Polk  Ciounty,  Oregon,  and  situated  in  a  southwesterly 
direction  fiom  Salem,  Oregon.  The  said  first  party 
agrees  to  and  with  said  second  party  to  deliver  on 
board  of  a  steamboat,  as  fast  as  the  weather  will  permit 
of  such  delivery,  said  potatoes,  properly  sacked  and 
sewed ;  the  sacks  and  twine  to  be  furnished  by  the  said 
second  party  free  of  charge.  It  is  further  agreed  between 
the  parties  hereto  that  all  of  said  potatoes  shall  be,  before 
delivery  of  the  same  on  board  of  boat,  weighed  on  said 
Brown's  Island,  and  that  one  pound  on  each  sack  of  said 
potatoes  so  delivered  as  aforesaid  shall  be  allowed  and 
deducted  from  the  actual  weight  of  each  sack  of  said 
potatoes. 

**The  said  party  of  the  second  part,  in  consideration 
of  the  terms  and  conditions  hereinbefore  mentioned, 
agrees  to  pay  for  said  potatoes  to  the  said  first  party, 
delivered  as  aforesaid,  the  sum  of  seventy-five  cents  per 
bushel,  payable  as  follows:  Seven  hundred  dollars  pay- 
able this  twenty-third  day  of  December,  1889,  eight  hun- 
dred dollars  on  the  twenty-eighth  day  of  December,  and 
the  balance  of  the  purchase  price  of  said  potatoes  payable 
within  five  days  from  the  time  all  of  said  potatoes  are 
delivered  on  board  of  boat" 

The  complaint,  after  setting  out  the  contract  as  above, 
alleges  that  plaintiffs  complied  with  all  the  terms  of  the 
contract  on  their  part  to  be  performed,  but  that  defend- 
ants failed  and  neglected  to  deliver  any  of  the  potatoes, 
as  in  the  contract  stipulated,  but  suffered  them  to  be 
wholly  lost  and  destroyed  by  a  flood  or  high  water,  and 
hence  they  demand  judgment  for  the  money  paid  on  the 
contract 

The  answer  denies  all  the  allegations  of  the  complaint 
except  the  making  of  the  contract,  the  payment  of  the 
$1, 500,  and  the  loss  of  the  potatoes  by  flood  or  high  water; 
and  as  a  separate  defensCi  in  substance  avers  that  at  the 

XXTTT.  Ob.— 21. 
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time  the  contract  was  made,  for  a  long  time  prior  thereto 
and  ever  since,  it  was  and  is  the  usual  custom  of  the 
dealers  in  said  property,  and  of  the  producers  and  pur- 
chasers of  potatoes  on  Brown's  Island,  and  along  the 
Willamette  Biver  in  the  vicinity  thereof,  for  the  pur- 
chaser to  furnish  the  steamboat  and  notify  the  seller 
when  to  have  the  potatoes  ready  for  shipment,  and  for 
the  seller  to  await  such  notification  before  sacking  and 
preparing  the  potatoes  for  shipment;  that  the  contract  in 
this  case  was  made  with  reference  to  such  usage  and 
custom,  which  was  well  known  and  recognized  by  plain- 
tiffs; that  it  was  the  duty  of  plaintiffs  to  fornisfa  a  steam- 
boat upon  which  the  potatoes  could  be  shipped,  and 
notify  defendants  when  to  prepare  them  for  such  ship- 
ment, but  that  they  failed  and  neglected  so  to  do,  in  con- 
sequence of  which  the  potatoes  were  destroyed  by  a  flood 
or  high  water  in  February,  1890,  without  the  fault  or 
negligence  of  the  defendants,  by  which  they  were  dam- 
aged in  the  sum  of  |6,225,  for  which  they  demand  judg- 
ment against  the  plaintiffs.  The  allegations  of  the  answer 
were  put  in  issue  by  the  reply,  and  a  trial  resulted  in  a 
judgment  in  favor  of  the  defendants  for  $2,300,  from 
which  plaintiffs  appeal. 

Bean,  J.  (after  stating  the  facts). — Brown's  Island, 
referred  to  in  the  contract  between  the  parties  to  this 
suit,  is  situated  in  the  Willamette  River  about  two  miles 
above  Salem,  and  there  is  no  way  of  getting  produce  there- 
from except  by  one  of  the  steamboats  plying  on  the  river; 
nor  is  there  any  warehouse  or  building  on  the  island  at 
the  boat  landing  in  which  such  produce  can  be  stored 
awaiting  shipment,  but  it  must  be  put  on  board  a  boat 
immediately  after  its  delivery  at  the  landing  in  order  to 
protect  it  from  damage  by  the  elements. 

1.  On  the  trial  of  this  action,  defendants  gave  evi- 
dence tending  to  show  that  it  is  and  was,  at  the  time  of 
the  contract  in  question,  the  general  custom  or  usage  for 
the  purchaser  of  produce  on  the  island,  and  especially 
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potatoes,  to  furnish  the  steamboat  for  the  shipment  of 
such  produce,  and  notify  the  seller  of  the  time  the  boat 
would  be  at  the  island  to  receive  it,  and  for  the  seller  to 
await  such  notice  before  preparing  and  delivering  the 
produce  at  the  landing  for  shipment,  and  that  such  con- 
tract was  made  with  reference  thereto;  and  that  plaintiffs 
knew  of  this  custom  and  usage  at  the  time  the  contract 
was  made,  but  failed  and  neglectod  to  furnish  the  boat  or 
notify  defendants  to  prepare  the  potatoes  for  shipment 
until  after  the  flood  or  high  water  by  which  the  potatoes 
were  lost  or  destroyed.  Plaintiffs  contend  this  evidence 
is  incompetent  and  immaterial,  because  it  seeks  to  import 
into  the  written  contract  terms  and  conditions  not  con- 
tained tiierein. 

We  begin  by  saying  that  where  the  terms  of  a  con- 
tract are  explicit  and  free  from  ambiguity,  it  is  always 
to  be  construed  according  to  the  strict,  plain,  common 
meaning  of  the  words  used,  and  proof  of  a  custom  or 
usage  inconsistent  with  its  terms,  is  inadmissible  either 
to  contradict  or  qualify  its  provisions,  for  in  such  case 
the  terms  of  the  con-tract  are  evidence  of  the  intention  of 
the  parties  to  avoid  the  effect  of  such  usage  or  custom: 
Brown  v.  Foster,  113  Mass.  136  (8  Am.  Rep.  463);  Collen- 
der  v.  Dmamore,  55  N.  Y.  200  (14  Am.  Rep.  224);  Atkinson 
V.  AUen,  29  Ind.  375.  Custom  and  usage  are  resorted  to 
only  to  ascertain  the  intention  and  meaning  of  a  contract 
when  the  same  cannot  be  ascertained  from  the  language 
used,  but  never  to  contravene  the  express  terms  or  stipu- 
lations: McGulsky  v.  Klosterman,  20  Or.  108  (25  Pac.  Rep. 
366).  But  where  a  contract  is  silent  as  to  details,  custom 
and  usage  may  be  resorted  to  for  the  purpose  of  supply- 
ing such  details  or  annexing  incidents  to  the  contract, 
provided  the  details  or  incidents  sought  to  be  imported 
into  the  contract  are  not  inconsistent  with  its  express 
terms,  or  any  necessary  implications  from  those  terms, 
and  do  not  contravene  the  positive  requirements  of  the 
law  or  some  principle  of  public  policy:  Barlow  v.  Lambert, 
28  Ala.  709  (65  Am.  Dec.  374);  Sawtelle  v.  Drew,  122  Mass. 
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229;  Dawson  v.  Kittle,  4  Hill,  107;  note  to  Wigglesworth  v. 
Dallison,  1  Smith's  Leading  Cases  (7  Am.  ed.),  904. 

**It  has  long  been  settled,"  says  Baron*  Parke,  in 
Button  V.  Warren^  1  Mees  &  Wels.  466,  **that  in  commer- 
cial transactions,  extrinsic  evidence  of  custom  and  usage 
is  admissible  to  annex  incidents  to  written  contracts,  in 
matters  with  respect  to  which  they  are  silent  The  same 
rule  has  also  been  applied  to  contracts  in  other  transac- 
tions of  life  in  which  known  usages  have  been  established 
and  prevailed,  and  this  has  been  done  upon  the  principle 
of  presumption  that  in  such  transactions  the  parties  did 
not  mean  to  express  in  writing  the  whole  of  the  contract 
by  which  they  intended  to  be  bound,  but  a  contract  with 
reference  to  those  known  usages. "  So  in  Sawtelle  v.  Drew, 
122  Mass.  229,  Lord,  J.,  says:  ''A  custom,  within  the 
meaning  of  the  law,  if  general,  is  incorporated  into  and 
becomes  a  part  of  every  contract  to  which  it  is  applicable; 
if  local,  of  every  contract  made  by  parties  having  knowl- 
edge of  or  bound  to  know  its  existence." 

2.  The  contract  in  question  here  is  silent  as  to  the 
consignee  or  place  of  destination  of  the  potatoes,  and  as 
to  who  should  procure  or  furnish  the  boat  upon  which 
the  same  were  to  be  delivered  or  shipped;  hence  proof  of 
usage  or  custom,  if  any  prevailed,  is  admissible  to  supply 
these  details  upon  which  the  contract  is  silent,  if  such 
usage  or  custom  was  known  to  the  plaintiffs  at  the  time 
the  contract  was  made. 

3.  Objection  was  also  made  to  the  competency  of  the 
testimony  of  witnesses  Herron  and  Whitaker,  as  evidence 
tending  to  prove  custom  or  usage,  because  their  knowl- 
edge was  derived  largely  from  their  own  experience  and 
course  of  dealing.  Both  these  witnesses  testified  that  it 
was  the  general  custom  for  the  purchaser  of  produce  on 
Brown's  Island  to  furnish  the  boat  upon  which  the  same 
was  to  be  shipped,  and  give  notice  to  the  seller  when  the 
boat  would  be  at  the  island  to  receive  the  freight,  and  for 
the  seller  to  await  such  notice  before  putting  the  produce 
on  the  river  bank  for  shipment.   Herron  was  and  had  been 
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for  about  three  years  an  agent  of  some  steamboat  com- 
pany at  8alem,  and  had  purchased  and  shipped  x>otatoes 
from  Brown's  Island,  and  from  his  own  experience  and 
observation  of  the  practice  of  others,  he  was  able  to  tes- 
tify as  to  such  custom  or  usage.  Whitaker  had  lived  on 
Brown's  Island  for  about  ten  years,  during  which  time  he 
had  been  engaged  in  raising  and  selling  potatoes,  and 
his  evidence  was  to  the  same  effect.  This  evidence  was, 
we  think,  competent.  Custom  or  usage  is  a  matter  of 
fact,  and  not  of  opinion.  It  is  proved,  not  by  witnesses 
testifying  as  to  their  opinions,  but  as  to  its  existence 
from  facts  within  their  own  knowledge,  obtained  by  obser- 
vation of  what  is  practiced  by  themselves  and  others  in 
the  trade  or  business  to  which  it  relates:  Lawson  on 
Usage,  §  55;  Haakins  v.  Warren^  115  Mass.  535;  and  it  is* 
no  valid  objection  to  the  competency  of  a  witness,  that 
his  knowledge  is  derived  from  his  own  business,  if  the 
knowledge  thus  derived  is  sufficiently  extensive  to  enable 
him  to  testify  to  the  fact  of  usage  or  custom:  Hamilton  v. 
Hickerson^  13  Allen,  351. 

4.  The  court,  after  instructing  the  jury  in  effect  that 
by  the  terms  of  the  contract  the  title  to  the  potatoes  in 
question  remained  in  defendants,  until  sacked,  weighed, 
and  delivered  aboard  a  steamboat  by  them,  and  conse- 
quently they  must  bear  the  loss,  unless  such  delivery 
was  prevented  and  loss  sustained  through  the  fault  or 
negligence  of  the  plaintiffs,  in  which  case  defendants 
would  be  entitled  to  recover  the  balance  due  on  the  pur- 
chase price  less  the  cost  of  sacking  and  delivering  them 
on  the  boat,  proceeded  to  give  the  following  instruction: 
'*In  this  case,  under  the  contract  in  question,  there  is  no 
designated  consignee  of  the  potatoes,  which  were  the 
subject  of  the  contract  It  is  provided  therein  that  they 
were  to  be  weighed  on  Brown's  Island  before  they  were 
received.  It  is  a  fair  inference  from  these  provisions  of 
the  contract  that  the  plaintiffs  would  have  some  person 
there  to  see  to  the  weighing  of  the  potatoes,  and  to  pro- 
vide for  their  shipment    If  they  failed  to  do  so,  and  the 
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defendants  were  ready  and  able  to  deliver  them  at  a  suit- 
able time  before  they  were  destroyed  by  the  flood,  it 
would  be  the  fault  of  the  plaintiffs,  and  they  wonld  be  to 
blame  for  the  nonfalfillment  of  the  contract  on  the  part 
of  the  defendants. 

We  do  not  think  the  contract  in  question,  by  its  terms, 
or  by  any  reasonable  inferences  therefrom,  imposed  an 
obligation  upon  the  plaintiffs  to  have  a  person  present  at 
the  time  of  the  shipment  to  see  to  the  weighing  of  the 
potatoes.  By  the  express  terms  of  the  contract,  defend- 
ants were  to  sack  and  deliver  the  potatoes  aboard  the 
boat  as  fast  as  the  weather  would  permit  This  duty, 
with  which  plaintiffs  had  nothing  to  do,  was,  according 
to  the  opinion  of  the  trial  court,  an  obligation  assumed 
l3y  them  as  a  condition  precedent  to  a  complete  sale. 
From  the  language  of  the  contract,  in  the  absence  of  a 
known  custom  or  usage  governing  in  such  cases,  it  would 
83em  to  be  the  duty  of  defendants  to  deliver  the  potatoes 
aboard  some  steamboat  to  be  selected  by  them  plying  on 
the  river  as  a  common  carrier  as  soon  as  it  could  safely 
be  done,  and  when  so  delivered  their  contract  would  be 
f  ulfiUed  and  the  title  vest  in  the  plaintiffs.  The  weighing 
of  the  potatoes  was  to  be  done  before  the  delivery  aboard 
the  boat,  and  as  defendants  were  to  make  such  delivery 
as  soon  as  the  weather  would  permit,  tl^ey  were  neces- 
sarily authorized  to  do  the  weighing  themselves,  if  plain- 
tiffs did  not  see  proper  to  have  some  one  present  to  assist 
in  the  matter.  Whether  the  weighing  so  done  by  defend- 
ants would  be  conclusive  between  the  parties  as  to  the 
quantity,  is  immaterial  at  this  time ;  but  it  is  clear  that 
the  failure  of  plaintiffs  to  have  a  person  present  to  see  to 
the  weighing  and  shipment  was  not  a  violation  of  tiie 
contract  on  their  part,  and  would  not  give  defendants  a 
right  of  action  against  them  for  the  loss  of  the  potatoes. 

Nor  can  we  agree  with  counsel  for  defendants  in  his 
contention  that  this  was  a  harmless  error.  The  main 
question  at  issue  between  the  parties  to  this  action  is, 
whether  there  was  a  general  custom  or  usage  known  to 
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plaintiffs  at  the  time  the  contract  was  entered  into,  which 
made  it  their  duty  to  furnish  the  boats  upon  which  the 
potatoes  were  to  be  delivered.  Upon  this  question  the 
evidence  was  conflicting,  and  yet,  by  the  instruction  re- 
ferred to,  it  was  taken  from  the  jury,  and  they  were  in 
effect  told  to  find  for  defendants,  whether  such  custom 
existed  or  not,  and  without  regard  to  who  was  to  furnish 
or  procure  the  boat  for  the  shipment  of  the  potatoes,  for 
it  was  conceded  that  plaintiffs  did  not  at  any  time  prior 
to  the  loss  of  the  potatoes  have  anyone  on  Brown's  Island 
to  see  to  the  weighing  or  shipment,  and  for  this  failure 
the  court  instructed  the  jury  that  plaintiffs  were  respon- 
sible for  the  non-fulfillment  of  the  contract,  and,  as  a 
consequence,  for  the  less  of  the  potatoes.  Although  the 
jury  may  have  been  satisfied  from  the  evidence  that  there 
was  no  custom  or  usage  known. to  plaintiffs  requiring 
them  to  furnish  the  boat  upon  which  the  potatoes  were  to 
be  delivered,  yet  under  this  instruction  they  were  neces- 
sarily bound  to  find  for  defendants,  because  plaintiffs  did 
not  have  some  person  to  see  to  the  weighing  and  shipment 
of  the  potatoes. 

The  other  assignments  of  error  we  do  not  deem  it 
necessary  to  consider  at  this  time,  as  they  will  probably 
not  arise  on  another  trial 

Judgment  reversed  and  a  new  trial  awarded. 


[Argued  November  8, 1892;  decided  December  26, 1892.} 

GEORGE  W.  SNELL  et  al.  v.  JOHN  J.  STONE  et  al. 

[8.  a  81  Pa6.  Rep.  M3.] 
HCSBAITD  AKD   WlF«— TeWHWATIOH  0»  AaMf CY  —  NoTICB  TO  CREDITORS.— 

The  separaftion  of  a  husband  from  his  wife,  who  has  been  his  agent  or 
partner,  and  the  commencing  by  her  of  a  divorce  suit  and  ezdnding  the 
husband  from  participation  in  the  business,  will  not  terminate  her 
agency  as  to  wholesalers  who  had  no  notice  of  the  separation,  and  who 
had  theretofore  fiimished  her  goods  on  the  fttith  of  such  agency. 

Josephine  County:  Lionel  R  Webster,  Judge. 
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Plaintiffs  am>eal.    Reversed. 
Zera  Snow,  for  Appellants. 
Franda  Fitch^  for  Respondents. 

Bean,  J. — This  is  an  action  by  Snell,  Heitshu  &  Wood- 
ward of  Portland  against  John  J.  Stone  and  C.  M.  Stone, 
husband  and  wife,  on  account  for  goods,  wares,  and  mer- 
chandise sold  to  them  by  plaintiffs,  and  by  the  Blumauer- 
Prank  Drug  Company,  and  J.  K.  Gill  &  Company,  who  have 
assigned  their  accounts  to  plaintiff.  The  defendant  C.  M. 
Stone  made  default,  but  the  defendant  John  J.  Stone 
answered,  denying  the  allegations  of  the  complaint  A 
trial  resulted  in  a  verdict  and  judgment  in  favor  of  de- 
fendants, from  which  plaintiffis  appeal,  assigning  error  in 
the  giving  of  certain  instructions  by  the  trial  court 

On  the  trial,  plaintiffs  gave  evidence  tending  to  show 
that  in  1886  the  defendant  John'  J.  Stone  purchased  a 
store  containing  a  stock  of  drugs,  medicines,  and  drug- 
gist sundries,  then  in  operation  at  Grants  Pass,  in  Jose- 
phine County,  and  put  his  wife  G.  M.  Stone  in  charge 
thereof;  that  for  convenience  the  business  was  to  be  and 
was  conducted  in  the  name  of  C.  M.  Stone,  his  wifa 
Soon  after  the  purchase  of  the  store,  goods  were  ordered 
and  an  account  opened  by  and  in  the  name  of  C.  M.  Stone 
with  plaintiffs  and  their  assignors,  who  are  wholesale 
merchants  in  the  city  of  Portland.  About  the  time  the 
account  with  plaintiffs  was  opened  and  the  first  bill  of 
goods  was  shipped,  they  learned  that  C.  M.  Stone  was  a 
married  women,  and  immediately  wrote  to  her  for  an 
explanation  as  to  why  the  business  was  conducted  in  her 
name  and  not  that  of  her  husband.  The  letter  was 
received  and  read  by  both  defendants,  and  answered  by 
John  J.  Stone  in  the  name  of  his  wife,  in  which  he  stated* 
in  effect,  that  while  the  business  was  conducted  in  the 
name  of  his  wife,  it  belonged  to  both  of  them,  aud  both 
were  mutually  responsible  for  all  goods  purchased,  and 
that  the  business  was  conducted  in  the  name  of  the  wife 
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for  convenience,  because  the  husband  was  compelled  to 
be  absent  from  Grants  Pass  a  good  share  of  his  time, 
looking  after  his  other  business.  In  the  spring  of  1887, 
defendant  John  J.  Stone  was  in  Portland  and  called  at 
plaintiffs'  place  of  business  and  paid  one  hundred  dollars 
on  the  account  for  goods  sold,  at  which  time  he  stated 
and  gave  plaintiffs  to  understand  that  he  was  interested 
in  the  business  at  Grants  Pass,  and  after  making  a  visit 
East  to  settle  up  some  matters,  he  intended  to  return  to 
Grants  Pass  and  take  personal  charge  of  the  business  at 
that  place,  then  being  conducted  in  the  name  of  C.  M. 
Stone. 

Defendants  continued  to  live  together  as  husband  and 
wife,  both  taking  part  in  the  management  and  conduct  of 
the  business  at  Grants  Pass,  each  drawing  money  there- 
from at  will,  until  1888,  when  the  defendant  John  J.  Stone 
went  East  to  attend  to  some  private  business,  and  while 
there  an  estrangement  arose  between  him  and  his  wife, 
which  finally  resulted  in  a  suit  by  her  for  divorce  in  the 
circuit  court  for  Josephine  County,  in  which  proceedings 
were  afterwards  had  that  resulted  in  a  decree  dismissing 
the  suit.  In  this  divorce  proceeding  a  controversy  ar-  ie 
as  to  the  ownership  of  the  drug  business  at  Grants  Pass, 
which  defendant  John  J.  Stone  claimed  and  contended 
belonged  to  and  was  owned  by  him,  and  he  so  testified  in 
said  matter.  From  the  purchase  of  the  goods  and  open- 
ing of  the  account  in  1886  until  April,  1891,  plaintiffs  con- 
tinued to  furnish  goods  from  time  to  time  as  ordered  by 
or  in  the  name  of  C.  M.  Stone,  without  any  knowledge  or 
notice  of  any  change  in  the  relation  of  the  parties  or 
business,  or  of  the  estrangement  or  divorce  proceedings 
between  husband  and  wife,  or  that  their  relations  were 
other  or  different  than  as  disclosed  in  the  letter  written 
by  John  J.  Stone  to  them,  and  from  his  conversation  with 
them  in  Portland.  A  portion  of  the  goods  were  sold  and 
delivered  during  the  pendency  of  the  divorce  proceedings. 
The  defendant  John  J.  Stone  gave  evidence  in  his  own 
behalf,  contradicting  much  of  the  evidence  offered  by 


Snell  v.  Stone.  [  Sup.  Ct 


opinion  of  the  court— Bsah,  J. 


plaintiffs,  and  tending  to  show  that  the  goods  sued  for 
were  purchased  by  the  defendant  C.  M.  Stone  on  her  in- 
dividual credit 

On  the  evidence  thus  presented,  the  court,  among  other 
things,  instructed  the  jury  as  follows:    ''The  jury  are 
instructed  that  if  the  wife  engages  in  the  management 
and  operation  of  a  business  in  which  her  husband  is  in- 
terested with  her,  and  he  permits  her  to  contract  during 
said  business,  such  wife  is  the  agent  of  the  husband,  and 
as  such  agent  can  bind  her  husband  by  her  contracts;  but 
if  during  such  time  a  separation  takes  place  between 
husband  and  wife,  and  they  separate  and  live  apart,  and 
sue  each  other  for  a  divorce  in  the  county  where  the  busi- 
ness was  conducted,  and  the  husband  is  excluded  from 
all  participation  in  or  control  over  the  said  business,  then 
under  such  conditions  the  wife  is  no  longer  the  agent  of 
the  husband,  and  persons  who  deal  with  her  and  contract 
with  her  on  her  own  behalf  for  anything  other  than  nec- 
essaries, do  so  at  their  peril,  and  cannot  bind  the  husband 
on  such  contracts  unless  he  assents  thereto."    This  was 
manifest  error      If  the  facts  are,  as  the  evidence  of 
plaintiffs  tended  to  show  them  to  be  (and  this  question 
they  were  entitled  to  have  submitted  to  the  jury),  the 
defendant  C.  M.  Stone  was  either  a  partner  or  agent  of 
defendant  John  J.  Stone  in  the  management  and  conduct 
of  the  drug  business  at  Grants  Pass,  and  in  either  event 
he  is  liable  for  goods  purchased  by  her  for  such  business 
from  persons  having  knowledge  of   such  relationship 
until  notice  or  knowledge  of  the  dissolution  of  the  part- 
nership or  revocation  of  the  agency  has  been  given  or 
brought  home  to  them.     In  all  cases  of  the  dissolution  of 
a  partnership,  other  than  by  oi)eration  of  law,  or  by  the 
withdrawal  of  a  dormant  partner,  actual  or  express  notice 
or  knowledge  of  the  dissolution,  to  former  dealers  or  cus- 
tomers of  the  firm,  is  essential  to  terminate  the  agency  of 
the  partners  for  each  other,  with  respect  to  such  dealers 
or  customers:     17  Am.  &  Eng   Ency.  1117  et  8eq,\  Ken- 
nedy V.  Atwater,  77  Pa.  St  34;  Benjamin  v.  Covert,  47  Wis, 


Dec.  1892.]      Woodard  v.  O.U.  &  N.  Co.  831 

OpinioD  of  the  court — Beak,  J. 

375  (2  N.  W.  Rep.  625);  Wardwell  v.  Eaight,  2  Barb.  549. 

So,  too,  where  a  party  is  shown  to  have  been  the 
agent  of  another  in  a  particular  business,  and  continues 
to  act  within  the  scox)e  of  his  former  authority,  persons 
dealing  with  him  with  the  knowledge  and  npou  the  faith 
of  such  former  i^ncy,  and  without  notice  of  its  revoca- 
tion, are  not  affected  by  the  termination  of  the  agency: 
Batch  V.  Coddmgton,  95  U.  S.  48;  Diversy  v.  Kellog,  44  III. 
114;  Murphy  v.  Ottenheimer,  84  111.  89;  Tier  v.  Lcmipaon^ 
85  Vt  179. 

The  separation  of  the  parties  and  the  suit  for  divorce 
eommenced  by  C.  M.  Stcme  against  her  husband  would 
HOt  operate  to  terminate  her  agency,  either  as  a  partner 
or  a^nt  as  to  plaintiffs,  if  they  knew  and  were  dealing 
with  her  on  the  f afiith  of  the  former  relationship,  unless 
it  wais  shown  that  they  had  express  notice  of  such  separ- 
ation and  divorce  proceedings,  or  such  facts  were  made  to 
appear  as  would  warrant  a  jury  in  finding  that  they  had 
actual  knowledge  thereof.  The  question  as  to  whether 
plaintiffs  had  notice  or  knowledge  of  the  separation  and 
divorce  suit  was  not  submitted  to  the  jury,  but  they  were 
in  effect  instn&cted  as  a  matter  of  law  that  the  mere  separa- 
tion and  living  apart  of  defendants,  the  suit  for  divorce, 
and  exclusion  of  the  husband  from  participation  in  the 
business,  were  swfiScient  to  terminate  the  agency  of  the 
wife  as  to  the  plaintiffs,  whether  they  had  notice  or  knowl* 
edge  thereof  or  not,  and  for  this  reason  the  cause  is  re- 
versed and  a  new  trial  ordered. 


[Dedded  December  28,  1802.] 

WOODWARD  V.  OREGON  RY.  AND  NAV.  CO. 

Maitdatb — Patmbrt  ov  Co8ti9.— Where  a  case  has  been  reversed  but  no 
effort  made  for  a  new  trial  daring  three  years,  the  respond^it  ought  to 
pay  the  costs  in  the  supreme  court  as  a  condition  precedent  to  taking  out 
the  mandate,  on  motion  for  an  order  to  take  out  a  mandate. 

Glen  0.  ffolman,  and  Edward  B.  Watson^  for  the  motioil 
Zera  Snow,  contrci. 
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This  case  was  originally  appealed  from  Multnomah 
County,  where  the  plaintiff  had  judgment.  On  hearing 
in  the  supreme  court,  the  case  was  reversed  in  January, 
1890:  18  Or.  289  (27  Pac.  Rep.  1076);  but  for  some  rea- 
son the  mandate  was  never  remitted  to  the  lower  court, 
probably  because  the  costs  were  not  paid.  The  plaintiff 
now  moves  the  supreme  court  for  an  order  to  take  out 
the  mandate,  and  the  defendant  opposes  the  motion  be- 
cause (1)  the  plaintiff  has  been  guily  of  laches  in  wait- 
ing three  years,  and  (2)  the  motion  ought  not  to  prevail 
except  on  payment  of  costs,  citing  Buckles  v.  Chicago,  SL 
P.  db  M.  By.  Co.  47  Fed.  Rep.  424,  and  53  Fed.  Rep.  566, 
where  the  authorities  are  collected.  After  consideration, 
the  following  order  was,  on  December  26,  1892,  entered 
in  the  journal  of  the  court,  at  page  9  of  volume  10: 
*'This  cause  having  been  submitted  to  the  court  upon 
the  motion  of  respondent  for  leave  to  take  out  the  man- 
date herein,  and  the  cross-motion  of  the  appellant  for  an 
order  requiring  the  payment  of  the  judgment  for  costs 
and  disbursements  taxed  in  the  case  in  favor  of  appellant, 
as  a  condition  for  the  taking  out  of  such  mandate  by  the 
respondent;  and  the  court  being  now  fully  advised,  it  is 
ordered  that  respondent's  said  motion  be  and  the  same  is 
hereby  overruled  and  denied  unless  the  respondent  shall 
pay  the  costs  and  disbursements  taxed  herein  in  favor  of 
the  appellant  in  this  court,  and  that  until  payment  of  the 
same,  the  mandate  of  this  court  be  retained.'* 
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[&  C.  81  Pao.  Rep.  646;  19  L.  B.  A.  441.] 

FixTUBES— Parol  Resebyation— Bona  Fide  Pubchaser. — Chattels  that 
have  become  permanently  affixed  to  the  soil  pass  ordinarily  with  the 
land,  and  though  by  a  special  parol  agreement  they  may  be  reserved  and 
continue  as  chattels,  yet  such  a  parol  agreement  cannot  be  enfoioed 
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against  a  Ixmafide  parchaaer  of  the  land,  without  notice  of  mich  agree- 
ment.* 
Idem. —  Bona  fide  purchasers  of  land  without  notice  are  not  affected  hy  a 
private  parol  agreement  changing  into  personal  property  what  would 
otherwise  be  part  of  the  realty,  but  they  have  a  right  to  all  incidents  and 
appurtenances  which  by  the  general  law  would  result  from  such  a 
purchase. 

Marion  County :  Reuben  P.  Boise,  Judge. 

Action  of  replevin  for  an  engine  and  boiler.  These 
chattels  were  permanently  affixed  to  the  soil  and  consti- 
tuted part  of  a  sawmill  built  by  a  Mrs.  Dennis,  who 
afterward  sold  the  land  to  the  defendant's  grantor  with  a 
parol  reservation  of  the  mill.  Defendant  bought  the 
ground  without  any  knowledge  of  this  parol  agreement, 
and  now  claims  the  engine  and  boiler  as  appurtenances. 
The  plaintiffs  bought  the  mill  from  Mrs.  Dennis  after  she 
had  sold  the  land,  and  without  any  knowledge  of  the 
claim  of  defendant.  The  court  instructed  the  jury  that 
the  mill  was  appurtenant  to  the  soil,  and  if  the  defendant 
bought  the  farm  on  which  the  mill  was  situated  without 
knowledge  of  the  parol  reservation  by  Mrs.  Dennis,  he 
could  hold  it  Judgment  went  for  the  defendant,  and  the 
plaintiffs  appeal.    Affirmed. 

Bonham  db  Holmes^  for  Appellants. 

D'Arcy  db  Bingham,  for  ResiK)ndent 

The  mill  was  attached  to  the  freehold  at  the  time  of 
respondent's  purchase,  and  after  paying  full  value  and 
without  notice  of  any  latent  equities,  to  be  deprived  of  it 
would  work  a  hardship  which  the  law  never  sanctions. 
While  there  is  a  great  deal  of  uncertainty  on  the  subject 
generally,  yet  as  between  vendor  and  vendee  the  rules 
are  more  strict  and  their  application  much  more  certain. 
The  rules  are  the  same  whether  the  sale  is  by  the  owner 
or  a  public  officer  under  the  law:    Price  v.  Brayton,  19 

•  NoTB.—  The  effect  of  an  agreement  preventing  fixtures  from  becoming 
a  part  of  the  realty  is  the  subject  of  an  exhaustive  note  to  the  above  ease  in 
19  L.  B.  A.  441.— Eefobtxb. 
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Iowa,  809.  In  Farrar  v.  Stackpole,  6  Me*  154,  it  was  held 
that  by  a  conveyance  of  a  sawmill  with  the  appurtenances, 
the  mill  chains,  dogs,  and  bars,  being  in  their  appropriate 
places  at  the  time  of  the  conveyance,  passed  to  the  grantee. 
In  Fairia  v.  Walker^  1  Bailey,  L.  540,  it  was  held  that 
a  cotton-gin  attached  to  the  gears  in  a  ginhouse,  on  a 
plantation,  passed  by  a  conveyance  of  the  luid. 

In  Stillman  v.  Flenniken,  58  Iowa,  450,  it  was  held  that 
a  smutter,  which  was  placed  in  a  mill  in  the  usual  man- 
ner, and  for  use  of  which  rent  was  to  be  paid  equal  to  ten 
per  cent  per  annum  on  the  cost  of  the  smutter,  the  title 
to  which  was  not  to  pass  to  the  millowners,  was  a  fixture, 
and  would  pass  at  a  judicial  sale,  the  purchaser  having 
no  notice  of  the  agreement  under  which  the  smutter  was 
placed  in  the  mill.  See  also  Southbridge  Savings  Bomk  v. 
Sttvens  Tool  Go,  130  Mass.  547;  KnowUon  v.  Johns&n^  37 
Mich.  47;  Thomas  v.  Davis,  76  Mo.  72-78;  Bumside  v. 
Tuntchell,  43  N.  H.  390-393;  Arnold  v.  Orowd&r.  81  111.  66; 
Harlan  v.  Harlan,  15  Pa.  507-513  (53  Am.  Dec.  612);  8 
Am.  &  Eng.  Enc.  Law,  50-57. 

Lord,  C.  J. — This  was  an  action  in  replevin  to  recover 
a  steam  engine  and  boiler  which  the  plaintiffs  claim  to  own 
by  purchase  from  one  Sarah  E.  Dennis.  Substantially 
the  facts  are  these:  Sarah  £.  Dennis,  owning  a  farm  on 
the  Willamette  River,  purchased  an  engine,  boiler,  and 
other  fixtures  and  attachments  necessary  to  make  a  steam 
sawmill,  and  erected  the  same  on  her  land  to  saw  timber 
thereon,  and  also  to  saw  timber  which  was  cut  from  an- 
other farm  owned  by  her  on  the  same  river  a  short  disT- 
tance  above,  and  floated  down  to  the  mill.  When  Mrs. 
Dennis  erected  this  steam  sawmill  on  her  land,  she  did 
not  intend  to  make  it  a  part  of  the  realty, — her  intention 
was  to  preserve  its  character  as  personal  property.  Sub- 
sequently  she  sold  the  land  on  which  the  mill  was  so  sit- 
uated to  one  Bowman,  orally  informing  him  that  the 
steam  sawmill  was  no  part  of  the  realty,  and  reserving 
the  right  to  enter  upon  the  land  and  take  it  away.    Bow- 
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man  sold  the  same  land  to  Fairchild,  with  like  notice  and 
reservation  of  the  rights  of  Mrs.  ]>enAis ;  and  Fairchild 
sold  it  to  Stranahan,  to  whom  he  gave  like  notice  of  the 
rights  of  Mrs.  Dennis  in  regard  to  the  status  of  the  mill 
property.  Stranahan  sold  to  the  defendant  Jones  with- 
out informing  or  giving  him  any  notice  of  the  parol 
agreement  or  reservation  in  respect  to  the  mill  property. 
Mrs.  Dennis  sold  the  mill,  including  the  engine  and  boiler 
in  controversy,  to  the  plaintiffs,  who  undertook  to  haul 
them  away,  but  the  wagon  miring  down,  they  were  com- 
pelled to  leave  them  by  the  roadside,  where  the  defend- 
ant, when  he  heard  of  their  removal  from  the  land, 
recaptured  them.  The  engine  and  boiler  was  a  sta- 
tionary one,  which  was  permanently  affixed  to  the  soil; 
the  boiler  being  enclosed  by  brickwork,  and  the  engine 
fastened  to  timbers  imbedded  in  the  ground  by  means  of 
bolts.  The  flood  of  1890  washed  off  some  portions  of  the 
mill,  leaving  it  in  a  damaged  and  dilapidated  condition, 
in  which  state  it  was  during  the  transactions  above  men- 
tioned. AU  the  deeds  to  the  land  upon  which  this  mill 
was  located  were  warranty  deeds,  with  full  covenants  and 
without  any  reservation  whatever,  conveying  the  land  to 
the  grantees,  together  with  the  tenements  a^d  appurte- 
nances thereunto  belonging. 

It  is  conceded  that  the  defendant,  when  he  purchased 
the  land  from  Stranahan,  had  no  knowledge  or  informa- 
tion that  the  sawmill,  or  the  engine  and  boiler  in  contro- 
versy, were  not  the  property  of  his  grantor,  or  that  any 
one  else  other  than  his  grantor  claimed  to  own  the  saw- 
mill, or  the  boiler  and  engine,  but  that  he  purchased  the 
same  in  good  faith,  and  paid  full  value  for  the  land  and 
all  things  pertaining  thereto,  and  believed  that  he  was 
obtaining  a  good  title  to  the  farm  and  the  sawmill.  Upon 
this  state  of  facts,  the  court  charged  the  jury,  in  effect, 
that  if  Mrs.  Dennis,  when  she  sold  the  land  upon  which  this 
sawmill,  engine  and  boiler  were  situated,  reserved  to  her- 
self the  sawmill,  engine  and  boiler,  and  the  right  to  enter 
upon  the  premises  and  remove  them,  and  if  the  defendant 
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had  notice  of  such  reservation,  then  the  plaintiff  would  be 
entitled  to  recover  in  this  action ;  but  that  if  she  suffered 
them  to  remain  on  the  premises  and  attached  to  the  same, 
and  the  defendant  had  no  notice  of  any  such  reservation 
at  the  time  he  purchased  the  premises,  then  the  defend- 
ant would  not  be  bound  by  such  reservation,  and  the  mill, 
or  the  engine  and  boiler,  would  pass  to  him  with  a  con- 
veyance of  the  real  property.  No  exception  was  taken 
to  the  first  part  of  this  instruction,  but  only  to  that  por- 
tion of  it  which  declares  that  the  en^ne  and  boiler,  when 
so  attached  to  the  soil  as  to  become  a  part  of  the  realty, 
pass  to  the  grantee  with  the  conveyance,  unless  he  had 
notice  of  the  intention  to  preserve  them  as  personal  prop- 
erty and  reserve  them  from  the  operation  of  the  convey- 
ance. 

The  instruction  declared,  in  effect,  that  it  was  compe- 
t  mt  for  Mrs.  Dennis  to  preserve  and  continue  the  char- 
a  3ter  of  the  engine  and  boiler  as  personal  property  after 
she  had  so  permanently  affixed  them  to  the  soil  as  to 
make  them  a  part  of  the  realty,  if,  at  the  time  of  her  con- 
veyance of  the  land,  she  had  by  a  parol  agreement 
reserved  them  from  its  operation,  as  personal  property, 
and  the  defendant  Jones  was  chargeable  with  notice  of 
it ;  otherwise  he  would  be  entitled  to  hold  them  as  a  part 
of  the  realty.  In  a  word,  if  the  defendant  bonght  the 
land  with  notice  of  the  parol  agreement  and  Mrs.  Dennis* 
rights  under  it,  he  would  be  bound  by  it  The  conten- 
tion for  the  plaintiffs  is,  that  although  the  mill  property. 
Including  the  engine  and  boiler  in  controversy,  was 
attached  to  the  soil  as  a  part  of  the  realty,  yet  it  was  not 
such  at  the  time  of  the  sale,  because  by  her  parol  agree- 
ment with  her  grantee  she  preserved  and  reserved  its 
character  as  personalty,  so  that  no  title  to  it  could  vest 
in  him,  or  any  purchaser  of  the  land,  though  he  had  no 
notice  of  such  agreement  *  *  Briefly  stated, "  say  counsel^ 
''our  contention  is,  that  Mr.  Stranahan  could  invest  the 
defendant  with  no  better  title  than  he  himself  possessed. 
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and  he  never  had  or  claimed  title  to  the  mill,  or  any  part 
of  the  same." 

This  argument  proceeds  upon  the  idea  that  a  pur- 
chaser of  land  would  be  bound  by  an  agreement  of  the 
vendor,  which  preserves  to  those  chattels  which  have 
become  fixtures,  or  a  part  of  the  realty,  the  character  of 
personal  property,  though  he  had  no  notice  of  it.  We 
are  unable  to  subscribe  to  this  doctrine.  Mr.  Stranahan 
may  not  have  had  the  title  to  the  mill  property,  or  claimed 
title  to  it  as  between  Mrs.  Dennis  and  himself,  because  he 
had  notice  of  the  parol  agreement  and  her  rights  in  the 
premises,  but  as  the  mill  property  had  become  a  part  of 
the  realty,  except  as  its  character  as  personalty  had  been 
retained  by  force  of  the  parol  agreement,  he  stood  as  to 
third  persons  who  were  without  notice  of  such  agreement, 
clothed  with  the  indicia  of  ownership  of  the  mill  property, 
and  his  deed  passed  title  to  it  as  any  other  fixture  which 
was  a  part  of  the  realty.  While,  by  agreement  batweeu 
the  parties,  bams  or  other  structures,  or  fixtures,  so 
attached  to  the  soil  as  to  become  ordinarily  a  part  of  the 
realty,  may  be  made  to  remain  personal  property,  yet 
the  general  course  of  decisions  is  that  a  purchaser  of 
land  on  which  such  fixtures  are  located  must  have  notice 
of  such  agreement,  or  he  will  be  entitled  to  hold  them 
as  a  part  of  the  realty. 

The  case  of  BusseU  v.  RicJiards,  10  Me.  429  (25  Am.  Dec. 
254),  cited  and  relied  upon,  is  in  point  as  supporting  the 
contention  for  the  plaintiffs.  It  was  there  held  that  bona 
fide  purchasers,  who,  without  notice,  acquire  title  to  land, 
are  not  entitled  to  claim  such  sL'uctures  as  ja  house,  store^ 
or  mill  standing  on  the  land  at  the  time  of  purchase,  if 
such  buildings  were  at.  such  time  the  property  of  a  third 
person,  although  from  their  situation  upon  the  land  they 
had  the  appearance  of  being  a  part  of  the  realty.  But  in 
Fifi^ld  V.  Me.  Cent  R.  R.  Co.  62  Me.  80,  it  is  said  that  "the 
case  of  Russell  v.  Richards  does  not  accord  with  the 
adjudged  cases  in  Massachusetts  and  New  Hampshire  in 
this  respect,  and  the  general  course  of  decision  is  rather 
xxni.  Ob,— 22. 
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opposed  to  it".  In  Hunt  v.  Bay  State  Iron  Co,  97  Mass. 
283,  the  court  says:  "Upon  the  question  whether  the 
character  of  property  can  be  changed  by  agreement  from 
realty  to  personalty  as  against  a  bona  fide  purchaser 
without  notice,  there  is  not  entire  harmony  of  the  author- 
ities,  but  we  regard  the  better  opinion  as  being  that  such 
purchaser  must  have  notice  of  the  agreement  before  he 
acquires  title,  or  he  will  be  entitled  to  claim  and  hold 
everything  which  appears  to  be,  and  by  its  ordinary 
nature  is,  a  part  of  the  realty.  To  hold  otherwise  would 
contravene  the  policy  of  the  laws  requiring  conveyances 
of  interests  in  real  estate  to  be  recorded,  seriously  en- 
danger the  rights  of  purchasers,  afford  opportunities  for 
frauds,  and  introduce  uncertainty  and  confusion  into  land 
titles."  See  also  Pierce  v.  Emery,  82  N.  H,  484 ;  Haven  v. 
Emery,  33  N.  H.  68 ;  Elwea  v.  Maw,  8  East  38 ;  PasUy  v. 
Freeman,  2  Smith  Lead.  Cas.  99,  and  notes ;  Ewell  on  Fix- 
tures, 21;  8  Am.  and  Eng.  Enc.  50,  57. 

In  Helm  v.  Oilroy,  20  Or.  517  (26  Pac.  Rep.  851).  it 
was  held  that  as  between  mortgagor  and  mortgagee, 
machinery  necessary  for  and  used  in  the  operation  of  a 
sash  and  door  and  planing-mill,  when  afSxed  to  the  build- 
ing by  screws,  bolts,  and  bands,  is  a  fixture,  and  subject 
to  the  lien  of  the  mortgage.  So  in  Pea  v.  Pea,  35  Ind. 
387,  it  was  held  that  where  land  is  sold  and  conveyed, 
having  situate  upon  and  attached  and  affixed  to  it  a  steam 
sawmill  and  machinery,  they  will  be  regarded  as  part  of 
the  realty,  and  will  pass  to  the  grantee  by  the  convey- 
ance. This  being  so,  subsequent  bona  fide  purchasers, 
without  notice,  would  not  be  affected  by  a  private  parol 
agreement,  changing  what  otherwise  would  be  a  part  of 
the  realty  into  personal  property,  but  they  would  have  a 
right  to  claim  tiiat  they  acquired  all  incidents  and  appur- 
tenances which,  by  the  general  rule  of  law,  would  result 
from  such  a  purchase. 

We  think  there  was  no  error,  and  the  judgment  must 
be  affirmed. 
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HOGG,  Receiver,  t;,  MACKAY,  Sheriff.  illl^ 

[8.  0.  SI  Fae.  Bep.  779;  19  L.  B.  A.  77.] 

CoysTiTunoHAL  Law— CoMMUTiwo  Tjlxes — Statx  Conbtittjtion,  Art.  I., 
8Ea  32,  AKB  Abt.  IX.,  Sao.  1. — ^A  commutation  of  all  taxes  on  the  prop- 
erty of  a  railroad  company  for  twenty  yean  in  consideration  of  its  car- 
rying, without  charge,  all  troope  and  munitions  of  war  which  the  state 
requires  to  be  carried,  violates  a  constitutional  provision  requiring  that 
all  taxation  shall  be  equal  and  uniform,  and  that  there  shall  be  a  "just 
valuation  for  taxation  of  all  property,"  excepting  certain  classes.* 

Benton  County:  Martin  L.  Pipes,  Judge. 

Defendant  appeals.     Reversed. 

W.  8.  McFadden,  D'Arcy  &  BingJiam,  and  W,  8,  ffufford 
(J.  W.  Baybum  on  the  brief),  for  Appellant 

J.  R  Bryaon  and  Earl  G.  Bronaugh  (McArthur,  Fenton 
de  Bronaugh  on  the  brief),  for  Respondent 

Bean,  J. — This  is  a  suit  by  T.  Edgerton  Hogg,  receiver 
of  the  Willamette  Valley  &  Coast  Railroad  Company,  to 
enjoin  the  sheriff  of  Benton  County  from  collecting  or 
attempting  to  collect  the  state  and  county  taxes  assessed 
and  levied  upon  the  property  of  the  said  railroad  com- 
pany for  the  year  1889,  and  involves  the  constitutionality 
of  section  11  of  **An  act  to  provide  for  the  construction 
of  the  Willamette  Valley  &  Coast  Railroad,"  approved 
October  24,  1874  (Laws  1874,  51),  as  extended  by  the  act 
approved  February  5,  1885  (Laws  1885,  7),  which  reads 
as  follows:  "Section  11.  That  if  said  Willamette  Val- 
ley &  Coast  Railroad  Company  shall,  within  ninety  days 
after  the  approval  hereof  by  the  governor,  file  in  the 
office  of  the  secretary  of  state  its  agreement  duly  exe- 
cuted under  its  corporate  seal,  obliging  itself  to  carry 
all  troops  and  munitions  of  war  of  this  state  required  to 


♦NoTB.— The  power  of  the  legislature  to  exempt  property  from  taxation 
is  reviewed  in  an  exhaustive  note  to  this  case  in  19  L.  R.  A.  77,  while  the 
power  of  a  municipality  to  make  such  exemption  is  fully  treated  in  a  note  to 
the  Virginia  case  of  Whiting  v.  West  P^int,  15  L.  K  A.  850.— Rspoktbb. 
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be  conveyed  on  its  road  without  charge  to  the  state,  for 
a  period  of  twenty  years  from  and  after  such  approval, 
without  other  compensation  than  the  moneys  arising  from 
taxes  assessed,  levied,  or  collected  on  the  property  of 
said  company;  then,  in  consideration  of  said  agreement, 
and  said  services  done  or  to  be  done  for  said  period  of 
twenty  years,  said  company  shall  have  and  receive  during 
all  said  term  all  the  taxes  levied,  assessed,  or  collected, 
or  which  might  have  been  levied,  assessed,  or  collected 
by  the  state,  upon  all  its  property,  real  and  personal,  and 
said  taxes  are  hereby  appropriated  therefor." 

The  contention  is,  that  this  section  is  in  violation  of 
the  provisions  of  the  constitution  of  this  state  that  "all 
taxation  shall  be  equal  and  uniform,"  and  that  the  legis- 
lature *' shall  provide  by  law  for  uniform  and  equal  rate 
of  assessment  and  taxation;  and  shall  prescribe  such  reg- 
ulations as  shall  secure  a  just  valuation  for  taxation  of 
all  property,  both  real  and  personal,  excepting  such  only 
for  municipal,  educational,  literary,  scientific,  religious, 
or  charitable  purposes  as  may  be  specially  exempted  by 
law":    Section  32,  article  I.,  and  section  1.  article  IX. 

The  power  of  taxation,  and  the  right  to  prescribe  what 
property  shall  be  taxed,  is  a  sovereign  right  belonging 
to  the  state  in  its  sovereign  capsbcity,  and  in  the  absence 
of  a  constitutional  restriction,  necessarily  implies  the 
power  to  prescribe  what  property  shall  be  exempt  from 
taxation;  hence  it  has  been  held  that,  when  not  prohibited 
by  the  state  constitution,  the  legislature  can  bind  the 
state  by  a  contract  with  either  an  individual  or  corpora- 
tion to  surrender  the  right  of  taxation  by  the  grant  of 
either  a  perpetual  or  transient  immunity  from  taxation, 
either  in  the  form  of  a  contract  to  pay  a  fixed  sum  in  lieu 
of  all  taxes  or  by  way  of  commutation,  whatever  the  la^ 
ter  term  may  mean;  and  that  as  to  the  sufficiency  of  the 
consideration  for  such  contract,  the  legislature  is  the  sole 
and  exclusive  judge:  Cooley  Taxation,  53;  Desty  Tax- 
ation, 127;  Home  of  the  Friendless  v.  Rmise,  75  U.  S.  (8  Wall.) 
430;  Humphrey  v.  Pegms,  83  U.  S.  (16  Wall.)  244;  Hund- 
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saker  v.  Wright,  30  III.  148.  But  this  doctrine  has  been 
questioned  by  the  courts  of  many  of  the  states,  as  well 
as  by  able  dissenting  opinions  in  the  supreme  court  of 
the  United  States,  upon  the  principle  that  the  legislature 
has  no  right  to  bargain  away  the  taxing  power  of  the 
state  so  as  to  place  it  beyond  the  control  of  succeeding 
legislatures:  Desty  Taxation,  128;  note  to  Northwestern 
University  v.  People,  18  Am.  L.  Reg.  (N.  S.)  366,  where 
the  authorities  are  collected  and  reviewed. 

However  this  may  be  in  the  absence  of  a  constitutional 
limitation,  it  seems  to  us  there  is  no  room  for  argument 
that  under  our  constitution  no  power  exists  in  the  legis- 
lature to  exempt  by  contract,  commutation,  or  otherwise, 
any  property  whatever,  except  certain  classes  specially 
enumerated  therein,  from  bearing  its  just  proportion  of 
the  burdens  of  government  The  provisions  of  the  con- 
stitution are  mandatory,  that  all  taxation  shall  be  equal 
and  uniform,  and  the  legislature  shall  prescribe  regula- 
tions for  a  just  valuation  of  all  property  for  taxation, 
excepting  only  the  enumerated  classes.  The  language  of 
the  constitution  is  plain,  simple,  and  easily  understood, 
and  manifestly  operates  as  an  absolute  inhibition  against 
the  exemption,  either  directly  or  indirectly,  of  any  prop- 
erty from  taxation,  except  that  specially  enumerated. 
In  Crawford  v.  Linn  County,  11  Or.  494  (5  Pac.  Rep.  738), 
Waldo,  C.  J.,  in  speaking  of  the  effect  of  the  latter 
clause  of  section  1,  article  IX.,  of  the  constitution,  says 
it  *' actually  forbids  the  exemption  from  taxation  of  any 
proi)erty  whatever,  except  that  specially  enumerated  in 
the  clause. "  See  also  Chesapeake  db  0.  B.  B.  Co.  v.  Miller,  19 
W.  Va.  408;  Huntingtxm  v.  Worthen,  120  U.  S.  97  (7  Sup. 
Ci.  Rep.  469);  2kinesville  v.  Bichards,  5  Ohio  St  589;  People 
V.  McCreary,  34  CaL  432;  People  v.  Eddy,  34  Gal.  331  (13 
Am.  Rep.  143);  Fletcher  v.  Oliver,  25  Ark.  289;  Nashville 
B.  B.  Co.  V.  Wilson  Co.  89  Tenn.  597  (15  S.  W.  Rep.  446). 

While  counsel  for  plaintiff  frankly  admit  that  the 
legislature  had  no  power  under  the  constitution  to  exempt 
the  property  of  their  Qlient  from  taxation,  they  urga 
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that  section  11  of  the  act  of  1874  is  not  an  exemption  of 
the  property  from  taxation,  but  a  commutation  of  the 
taxes,  for  what  the  legislature  determined  to  be  an  ade- 
quate equivalent,  and  therefore  is  not  obnoxious  to  the 
constitutional  provisions.  A  sufficient  answer  to  this 
position  is  that  the  legislature  cannot  do  indirectly  what 
it  is  prohibited  from  doing  directly.  The  right  to  com- 
mute is  simply  an  incident  of  the  right  to  exempt,  and 
the  denial  of  the  power  to  exempt  must  necessarily  pre- 
clude the  existence  of  the  power  to  commute.  As  was 
said  by  White,  J.,  in  Louistana  Cotton  A(fg.  Co,  v.  GUy  of 
New  Orleans,  31  La.  Ann.  440,  the  nght  to  commute  may 
be  said  to  be  *'a  payment  of  a  designated  sum  for  the 
privilege  of  exemption,  or  the  selection  in  advance  of  a 
specific  sum  in  lieu  of  an  dd  valorem  tax.  If  the  first,  it 
is  indubitably  an  exemption;  if  the  second,  then  it  is  a 
specific  tax,  and  hence  violates  the  rule  of  ad  valorem^ 
which  prescribes  that  all  property  shall  be  taxed  accord- 
ing to  value."  Either  view  is  fatal  to  plaintiffs  conten- 
tion in  this  case.  The  constitution  absolutely  prohibits 
the  exemption  of  any  property,  except  for  municipal, 
educational,  literary,  scientific,  religious,  or  charitable 
purposes,  and  as  no  part  of  plaintiffs  property  is  included 
within  any  of  these  enumerated  classes,  any  law  which 
attempts  to  exempt  it  from  taxation  is  void.  And  *'any 
law  which  indirectly  produces  such  exemption  must  be 
equally  void;  that  cannot  be  accomplished  indirectly 
which  the  organic  law  declares  shall  not  be  done  direct- 
ly": Mr.  Justice  Field,  in  Huntington  v.  Warthen^  120 
U.  a  97  (7  Sup.  Ct  Rep.  469). 

The  provisions  of  our  constitution  were  manifestly 
intended  to  require  and  insure  equality  in  the  manner 
and  mode  of  the  assessment,  and  the  levy  and  collection 
of  taxes  for  the  support  of  the  government,  and  to  impose 
an  equal  proportion  of  these  burdens  upon  aU  persons 
within  the  limits  of  the  taxing  district ;  and  to  that  end 
prohibited  special  or  class  legislation  of  the  character 
sought  to  be  upheld  in  this  case.    If  the  legislature  can. 
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for  any  consideration  it  may  deem  adequate,  exempt  or 
commute  the  taxes  on  one  class  of  property,  or  on  the 
property  of  one  taxpayer,  it  can  do  the  same  with  any  or 
all  property,  and  the  proportion  of  the  burden  of  main- 
taining the  government  borne  by  any  taxpayer  will  de- 
pend, not  on  the  amount  or  value  of  his  property,  but 
upon  his  success  in  securing  advantageous  legislation. 
If  such  a  doctrine  should  be  recognized  by  the  courts,  the 
constitution  will  put  no  hinderance  to  rich  and  powerful 
corporations,  or  rich  men  making  contracts  with  the 
legislature  for  perpetual  exemption  from  all  the  burdens 
of  supporting  the  government,  and  the  property  owner 
who  is  unable  to  obtain  such  contracts,  or  commutation, 
will  be  compelled  alone  to  bear  such  burdens,  **The 
result  of  such  a  principle,"  says  Mr.  Justice  Miller^ 
**  under  the  growing  tendency  to  special  and  partial  legis- 
lation, would  be  to  exempt  the  rich  from  taxation,  and 
cast  all  the  burden  of  supporting  the  goyernment  and 
the  payment  of  its  debts  on  those  who  are  too  poor  or 
too  honest  to  purchase  such  immunity":  The  Washington 
University  v.  Rouse,  75  U.  S.  (8  Wall.)  444.  A  construction 
of  the  constitution  which  would  permit  or  allow  oppor- 
tunities for  such  manifest  injustice,  cannot  receive  the 
sanction  of  this  court. 

So  obviously  unconstitutional  is  the  provision  of  Dhe 
act  of  1874,  which  attempts  to  relieve  the  plaintiff  from 
the  payment  of  any  state  or  county  taxes  on  its  property 
for  a  designated  period,  in  consideration  of  its  agreement 
to  convey  the  troops  and  munitions  of  war  of  the  state 
over  its  road,  that  it  seems  almost  unnecessary  to  cite 
authorities  in  support  of  that  position;  but,  as  showing 
the  construction  put  upon  similar  constitutional  provis- 
ions by  the  courts  of  other  states,  reference  will  be  made 
to  some  of  the  adjudged  cases.  In  Memphis  db  Charleston 
B.  B.  Co.  V.  Oaines,  8  Tenn.  Chan.  604,  and  Ellis  v.  L.  dt  N. 
B.  R.  Co,  S  Baxter,  530,  under  a  constitution  providing 
that  **all  property  shall  be  taxed  according  to  its  value," 
to  be  ''ascertained  in  such  manner  as  the  legislature 
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shall  direct  so  that  taxes  shall  be  equal  and  uniform/' 
it  was  held  that  an  act  of  the  legislature  providing  that 
any  railroad  company  which  would  accept  certain  amend- 
ments to  its  charter,  and  pay  annually  to  the  treasurer 
of  the  state,  to  be  in  full  of  all  taxation,  a  certain  per 
cent  of  its  gross  receipts,  should  be  exempt  from  any 
further  taxation,  was  unconstitutional  and  void.  And 
these  decisions  were  affirmed  by  the  supreme  court  of  the 
United  States  in  Railroad  Go.  v.  Oaines,  97  U.  S.  697.  So 
in  State  v.  Hannibal  &  St  Joe  B.  B.  Co.  75  Mo.  208,  under  a 
constitution  providing  that  *'all  property  subject  to  tax- 
ation ought  to  be  taxed  in  proportion  to  its  value,"  and 
that  *'no  property  real  or  personal  shall  be  exempt 
from  taxation,"  it  was  held  that  a  contract  between  a 
municipality  and  a  railroad  company,  that  the  munici- 
pality should  relinquish  and  forego  all  right  or  claim 
to  tax  the  property  of  the  corporation,  in  consideration 
that  it  should  locate  and  maintain  its  general  office  and 
machine-shops  within  the  corporate  limits  and  pay  an- 
nually to  the  corporation  seven  hundred  dollars  in  money, 
was  in  violation  of  the  constitution  and  void.  And 
again,  in  Gity  of  New  Orleans  v.  Lafayette  Insurance  Co.  28 
La.  Ann.  756,  under  a  constitution  that  all  ''taxation  shall 
be  equal  and  uniform  throughout  the  state,"  and  all 
property  •* shall  be  taxed  in  proportion  to  its  value,"  an 
act  of  the  legislature  providing  that  all  insurance  com- 
panies doing  business  in  the  state  shall  pay  an  annual 
license  tax  of  one  thousand  dollars,  which  ''shall  be 
deemed  a  full  acquittance  for  all  taxes  imposed  by  state, 
parish,  or  municipal  authority  for  the  year  for  which 
said  one  thousand  dollars  is  paid,  except  taxes  on  real 
estate  owned  by  said  company,"  was  declared  to  be  in 
violation  of  the  constitution,  and  did  not  prevent  the  tax- 
ation of  the  property  of  an  insurance  company.  To  the 
same  effect  see  City  of  Neia  Orleans  v.  Sugar  Shed  Co.  85  La. 
Ann.  548;  Chattanooga  v.  Nashville  B.  B.  Co.  7  B.  J.  Lea, 
561. 

The  case  of  Hundsaker  v.  Wright,  80  HI.  146,  cited  and 
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relied  on  by  counsel  for  plaintiff,  holding  that  under  a 
constitution  providing  that  "the  legislative  assembly 
shall  provide  for  levying  a  tax  by  valuation,  so  that 
every  person  and  corporation  shall  pay  a  tax  in  propor- 
tion to  the  value  of  his  or  her  property,"  it  is  competent 
for  the  legislature  to  commute  a  tax  for  a  payment  of 
money,  or  other  equivalent,  and  that  it  is  the  sole  judge 
of  the  propriety  and  value  of  such  equivalent,  does  not 
commend  itself  to  us  as  being  supported  by  either  reason 
or  authority.  The  court,  after  declaring  that  the  design 
and  object  of  the  constitution  is  to  impose  an  equal  pro- 
portion of  the  burdens  of  taxation  upon  all  persons,  and 
that  the  legislature  has  no  i)Ower  to  exempt  or  release 
any  person  from  his  proportionate  share  of  this  burden, 
proceeds  to  hold  that  this  design  is  not  violated  by  the 
commutation  of  the  tax  for  any  consideration  by  the 
legislature  deemed  sufficient  To  such  a  doctrine  we  are 
unable  to  subscribe.  It  seems  manifest  to  us  that  the 
very  object  and  design  of  the  constitution,  as  stated  by 
the  court, — an  equal  and  just  distribution  of  the  burdens 
of  taxation, — is  plainly  violated  by  the  conclusion  reached 
by  the  court  in  that  and  other  Illinois  cases  holding  the 
same  doctrine.  But  whether  this  is  true  or  not,  the 
Illinois  constitution  is  radically  different  from  ours,  and 
hence  the  cases  from  that  state  are  not  in  point  in  this 
discussion. 

In  declaring  unconstitutional  section  11  of  the  act  of 
1874,  which  attempts  to  relieve  the  plaintiff  from  the 
payment  of  any  taxes  on  its  property  in  consideration  of 
its  agreement  to  carry  the  troops  and  munitions  of  war 
of  the  state,  we  are  not  unmindful  of  the  respect  due  a 
co-ordinate  branch  of  the  government,  or  the  hesitancy 
with  which  a  court  alwaya  approaches  the  question  of 
holding  a  legislative  act  void.  But,  as  said  by  Chancellor 
Kent,  ''the  courts  of  justice  have  a  right  and  are  in  duty 
bound  to  bring  every  law  to  the  test  of  the  constitution, 
and  to  regard  the  constitution  as  the  paramount  law,  to 
which  every  inferior  or  derivitive  power  and  regulation 
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must  conform.  The  constitution  is  the  act  of  the  people, 
speaking  in  their  original  character,  and  defining  the 
permanent  conditions  of  the  social  alliance,  and  there 
can  be  no  doubt  on  the  point,  with  us,  that  every  act  of 
the  lesrislative  power  contrary  to  the  true  intent  and 
meaning  of  the  constitution,  is  absolutely  null  and  void." 
(1  Com.  450.)  Hence,  when  it  appears  to  a  court  that 
the  legislature  has  plainly  violated  the  paramount  law  of 
the  land,  as  in  this  case,  this  court  would  be  unworthy 
of  its  high  station  and  the  solemn  obligation  that  station 
imposes,  should  it  hesitate  to  so  declara 

The  decree  of  the  court  below  is  therefore  reversed 
and  the  complaint  dismissed. 


[  Aigned  Noyember  20, 1892;  decided  Jannaiy  2;  180S.] 

CROISAN,  Sheriff,  v.  HOGG,  Receiver. 

r&C.81  Pac  Hep.  782.1 

Benton  County:  Martin  L.  Pipes,  Judge. 
Plaintiff  appeals.     Reversed. 

D'Arcy  db  Bingham^  and  W.  8,  McFadden,  for  Appellant 
J.  B.  Bryson^  and  Earl  C.  Bronaugh,  for  Respondent 

Bean,  J. — This  is  a  proceeding  on  the  petition  of  tho 
plaintiff,  as  sheriff  of  Marion  County,  addressed  to  tibe 
circuit  court  of  Benton  County,  for  an  order  of  that  court 
requiring  the  defendant,  as  receiver  of  the  Willametto 
Valley  &  Coast  Railroad  Company,  to  pay  the  taxes 
assessed  and  levied  on  the  property  of  the  company 
for  the  year  1890  in  Marion  County,  and  which  was 
denied  on  the  ground  that  by  an  act  of  the  legislature 
approved  October  24,  1874  (Laws  1874,  51),  the  com- 
pany's taxes  had  been  commuted  and  its  property  was 
not  subjected  to  assessment  and  taxation. 

In  the  case  of  Hogg,  Beceiver,  v.  Mackay,  23  Or.  339  (31 
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Pac.  Rep.  779),  just  decided,  we  having  held  the  provis- 
ions of  the  act  of  the  legislature  above  mentioned  un- 
constitutional and  void,  it  follows  that  the  order  of  the 
court  below  must  be  reversed,  and  the  cause  remanded  for 
such  further  proceedings  as  may  be  just  and  proper  not 
inconsistent  with  the  opinion  in  that  case. 


[Allied  KoY.  17, 1892;  decided  Jan.  %  1803.] 

FRED  H.  RAMSEY  v.  S.  L  OGDEN.  i»  ^1 

[a  C.  81  Pac  Rep.  778.]  |«^_^ 

BouvDAsiaB^ADVSBSE  PossnsioN— Statutb  of  LiMiTATioNfl.~Whero  a 
person  under  mistake  as  to  the  boundaries  enters  upon  and  occupies 
land  not  embraced  in  his  title,  and  claims  it  as  his  own  for  the  statutory 
period,  he  becomes  invested  with  title  thereto  by  possession,  although 
his  entry  and  occupation  was  by  mistake.  Oaufidd  y.  dark,  17  Or.  474, 
approved  and  followed. 

Idkx.— If  one  by  mistake  encloses  the  land  of  another  and  claims  it  as  his 
own,  his  actual  possession  will  work  a  disseisin  of  the  true  owner;  but 
if,  in  ignorance  of  the  true  boundary,  he  makes  a  mistake  and  encloses 
the  land  of  another,  claiming,  however,  only  to  the  true  line  as  it  may 
subsequently  be  ssoertained,  his  possession  of  the  land  is  not  adverse. 

Multnomah  C!ounty:  Erasmus  D.  Shattuck,  Judge. 

This  was  an  action  of  ejectment  The  complaint  is  in 
the  usual  form,  alleging  title  and  right  to  possession  in 
the  plaintiff,  and  a  wrongful  withholding  by  the  defend- 
ant The  answer  denies  the  allegations  of  the  complaint, 
and  sets  up  title  by  virtue  of  adverse  possession,  which 
is  denied  in  the  reply.  The  trial  resulted  in  a  verdict 
for  the  defendant,  upon  which  judgment  was  entered, 
and  from  which  plaintiff  appeals.     Affirmed. 

Walter  W.  Thayer,  and  Elmer  E.  Ooovert  (Latvrence  A. 
McNary  on  the  brief),  for  Appellant 

Ossian  Franklin  Paxton,  and  Thos.  K  Strong  (John  W. 
Paddock  on  the  brief),  for  Respondent 

Lord,  C.  J. — The  pleadings  and  evidence,  contained 
in  the  bill  of  exceptions,  show  that  there  is  a  fence  along 
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the  north  line  of  the  land  in  controversy,  which  has  been 
maintained  there  and  used  by  the  plaintiff  on  the  one  part 
and  the  defendant  and  his  predecessor  Smith  on  the  other 
part,  for  more  than  twenty  years,  as  the  division  line  be- 
tween their  lands.  The  testimony  of  Smith  and  the  de- 
fendant tended  to  show  that  they  and  plaintiff  had  rebuilt 
and  maintained  this  fence  as  the  line  fence  between  their 
land  and  plain  tiff  *s  for  more  than  twenty  years  prior  to 
the  commencement  of  the  action,  and  that  during  all  of 
such  period,  with  the  knowledge  of  the  plaintiff,  they 
had  been  in  the  actual,  exclusive,  open,  and  continuous 
possession  of  the  land  in  dispute,  claiming  to  own  the 
same.  The  testimony  of  the  plaintiff  tended  to  show 
that  he  thought,  or  supposed,  when  the  fence  was  built, 
that  it  was  located  on  the  south  line  of  his  land,  and  that 
he  did  not  know  where  i'ae  true  line  was,  as  he  now  claims 
it  to  be,  until  he  had  his  land  surveyed  a  few  months 
before  he  commenced  this  action.  But  the  plaintiff  does 
not  controvert  by  his  evidence  that  Smith  and  the  de- 
fendant had  been  in  the  actual  possession  of  the  land 
during  this  time,  or  that  this  fence  had  been  treated  and 
acquiesced  in  as  the  dividing  line,  or  that  they  had,  with 
his  knowledge  and  acquiescence,  claimed  to  own  the  land 
up  to  the  fence. 

Upon  this  state  of  the  case,  the  court,  among  other  in- 
structions, gave  the  following,  which  was  excepted  to  by 
the  plaintiff:  "If  the  jury  find  from  the  evidence  that 
the  witness  Smith  continuously  occupied  the  land  in  con- 
troversy as  a  pasture  and  meadow,  and  continuously 
claimed  title  up  to  the  fence  described  in  the  evidence 
as  the  northern  limit  of  the  disputed  tract  from  1870  to 
1887,  and  that  in  1887  said  Smith  turned  the  land  over  to 
this  defendant,  and  put  defendant  into  actual  possession, 
and  that  this  defendant  thus  entered  into  the  actual  pos- 
session of  this  disputed  tract,  and  claimed  title  up  to  the 
fence  aforesaid,  and  the  plaintiff  Ramsey  knew  of  the 
occupancy  and  claim  of  Smith  and  the  defendant  and 
acquiesced  in  such  occupancy  and  claim  by  Smith  and 
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the  defendant  for  the  continuous  and  unbroken  period 
of  ten  years  prior  to  and  next  preceding  the  date  of 
Hurlburt's  survey,  offered  in  evidence, 'then  the  posses- 
sion of  the  defendant  should  be  deemed  adverse,  and,  if 
the  jury  so  find,  the  verdict  should  be  for  the  defendant." 
The  contention  for  the  plaintiff  is,  that  although  Smith 
and  the  defendant  had  occupied,  in  the  manner  mentioned, 
the  land  in  dispute  for  ten  years  and  more,  claiming  own- 
ership thereof,  and  the  plaintiff  acquiesced  in  such  claim, 
yet  such  claim  of  ownership  was  not  absolute  but  condi- 
tional, because  they  supposed  the  land  was  included  in 
the  deeds  to  them.  Upon  this  hypothesis,  it  is  asserted, 
that  if  two  adjoining  owners  of  land  are  mistaken  as  to 
where  the  dividing  land  is  between  them,  and  one  of  them 
claims  to  a  false  line,  under  an  erroneous  impression  that 
it  is  the  true  line,  it  is  not  such  a  claim  of  ownership  as 
will  create  an  adverse  i)ossession,  for  the  reason  that  it 
is  not  an  absolute  claim  which  the  law  requires  to  consti- 
tute an  adverse  possession. 

To  determine  this  case,  we  must  look  at  the  instruc- 
tion excepted  to,  and  ascertain  from  it  whether  the  law 
is  correctly  stated  as  applicable  to  the  facts.  In  effect 
the  jury  are  told  that  if  they  find  from  the  evidence  that 
the  defendant  and  his  predecessor  Smith  had  been  for 
ten  years  next  preceding  the  commencement  of  the  action 
in  the  actual  possession  of  the  land  in  dispute  up  to  the 
fence  referred  to  in  the  evidence,  claiming  title  to  that 
fence,  and  that  the  plaintiff  knew  and  acquiesced  in  such 
claim  and  occupancy  for  that  period,  then  such  posses- 
sion shall  be  deemed  adverse,  and  the  verdict  should  be 
for  the  defendant.  By  this  instruction,  the  jury  are  in- 
formed what  acts  upon  the  part  of  the  defendant  would 
amount  in  law  to  adverse  possession,  and  left  to  determine 
from  the  evidence  whether  or  not  the  defendant  and  his 
predecessor  had  done  such  acts.  In  Ross  v.  Oould,  5  Me. 
212,  it  is  said  that  a  '*  disseisin  cannot  be  committed  by 
mistake,  because  the  intention  *  *  *  is  an  essential 
ingredient  in  a  disseisin."    But  in  Cole  v.  Parker^  70  Mo. 
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580,  the  court  says:  ''Honest  men  always  enclose  land 
not  their  own  by  mistake,  or  with  the  consent  of  the 
owner ;  and  if  the  law  on  this  subject  were  not  as  this 
court  has  held,  the  statute  of  limitations  in  such  cases 
would  never  run  in  favor  of  an  honest  man,  because  he 
would  never  avow  his  purpose  to  have  been  to  take  the 
land  of  another."  The  law  on  this  subject,  as  held  in 
Washburn  v.  Ballen,  68  Mo.  164,  is  thus  stated  by  Henry, 
J.:  *'If  one  by  mistake  enclose  the  land  of  another  and 
claim  it  as  his  own,  his  actual  possession  will  work  a 
disseisure ;  but  if  ignorant  of  the  boundary  line,  he  makes 
a  mistake  in  laying  his  fence,  making  no  claim,  however, 
to  the  lands  up  to  the  fence,  but  only  to  the  true  line  as 
it  may  be  subsequently  ascertained,  and  it  turns  out  that 
he  has  enclosed  the  lands  of  the  adjoining  proprietor,  his 
possession  of  the  land  is  not  adverse." 

Within  the  principle  announced  in  this  decision,  it  was 
held  in  Cavfield  v.  Clark,  17  Or.  474  (21  Pac.  Rep.  443;  11 
Am.  St  Rep.  845),  that  where  a  i)erson,  under  a  mistake 
as  to  the  boundaries,  enters  and  occupies  land  not  em* 
braced  in  his  title,  claiming  it  as  his  own  for  the  requisite 
statutory  period,  he  becomes  invested  with  title  thereto 
by  possession,  although  his  entry  and  possession  were  by 
a  mistake.  In  French  v.  Fearcty  8  Conn.  445  (21  Am.  Dec 
680),  the  court  says  that  though  *'the  Intention  of  the 
possessor  to  claim  adversely  is  an  essential  ingredient," 
yet  *'the  person  who  enters  upon  land  believing  and 
claiming  it  to  be  his  own,"  though  under  mistake,  "does 
thus  enter  and  possess.  The  very  nature  of  the  act  is 
an  assertion  of  his  own  title  and  the  denial  of  the  title  of 
all  others."  And  again,  that  '*  it  is  as  certain  that  a  dis- 
seisin may  be  committed  by  mistake  as  that  a  man  may 
by  mistake  take  possession  of  land,  claiming  title,  and 
believing  it  to  be  his  own."  And  further:  ''Adopt  the 
rule  that  an  entry  and  possession  under  a  claim  of  right, 
if  through  mistake,  does  not  constitute  an  adverse  pos- 
session, and  a  new  principle  is  substituted.  The  inquiry 
no  longer  is,  whether  visible  possession,  with  the  intent 
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to  possess  under  a  claim  of  right  and  to  use  and  enjoy  as 
one's  own,  is  a  disseisin;  but  from  this  plain  and  easy 
standard  of  proof  we  are  to  depart,  and  the  invisible 
motives  of  the  mind  are  to  be  explained;  and  the  inquiry 
is  to  be  had.  whether  the  possessor  of  land  acted  in  con- 
formity with  his  best  knowledge  and  belief."  The  doc- 
trine as  to  actual  possession  taken  under  a  deed  by 
mistake  is  thus  declared  in  Grary  v.  Ooodman,  22  N.  Y. 
175:  *' Where  a  grantee,  in  taking  possession  under  his 
deed,  goes  unintentionally  and  by  mistake  beyond  his 
proper  boundaries  and  enters  upon  and  actually  occupies 
and  improves  land  not  included  in  the  deed,  claiming  and 
supposing  it  to  be  his,  this  occupation  is  to  be  deemed 
adverse  within  the  meaning  of  the  statute  of  limitations.*' 
And  it  is  said  that  '4t  cannot  be  denied  that  this  doctrine 
is  in  accordance  with  the  strict  letter  of  the  statute,  and 
it  may  be  equally  within  its  spirit  and  intent" 

The  case  is  different  where,  as  in  Brown  v.  OocJcerill, 
33  Ala.  45,  the  court  says:  **If  a  party  occupies  land  up 
to  a  certain  fence,  because  he  believes  it  be  the  line,  but 
having  no  intention  to  claim  up  to  the  fence  if  it  should 
be  beyond  the  line,  an  indispensable  element  of  adverse 
I>osse8sion  is  wanting.  The  intent  to  claim  does  not 
exist,  and  the  claim  which  is  set  up  is  upon  the  condition 
that  the  fence  is  upon  the  line."  In  cases  of  this  sort  the 
possession  taken  is  conditional,  and  the  intent  to  claim 
the  ownership  of  the  land  does  not  exist,  and  is  not  there- 
fore such  a  claim  of  ownership  as  the  law  requires  to 
constitute  an  adverse  claim  or  possession. 

In  the  case  at  bar,  the  evidence  for  the  defendant 
tended  to  show  that  Smith  and  defendant  claimed  to  own 
all  the  land  up  to  tl^e  fence  with  the  plaintiff's  knowledge 
and  acquiescence,  and  his  evidence  does  not  controvert 
it.  There  was  nothing  in  the  case  that  tended  to  show 
that  the  i)Ossession  taken  by  Smith  and  the  defendant 
was  conditional,  but  that  they  took  actual  possession, 
claiming  to  own  the  land  up  to  the  fence.  And  the  court 
told  the  jury,  in  effect,  that  if  they  found  from  the  evi- 
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dence  that  Smith  and  the  defendant  had  occupied  the 
land  in  dispute,  claiming  to  own  it  for  the  statutory 
period,  and  that  the  plaintiff  knew  of  and  acquiesced  in 
such  claim  of  ownership  agid  occupancy,  then  such  posses- 
sion should  be  deemed  adverse.  This  was  a  correct 
exposition  of  the  law. 

The  judgment  is  affirmed. 


28    352 
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'  42  m\  WILLIS  V.  MILLER,  Sheriff,  et  al. 

[8.  a  81  Pac  Rep.  827.] 

MoRTOAOB  —  Redemptio:!  by  Grantes  of  Mobtoaoob  — Oodk,  {  308.— 
Where  lands  have  been  sold  on  a  mortgage  foreclosure,  and  the  ofler  of 
the  grantee  of  the  mortgagor  to  redeem,  under  HiU's  Ckxie,  $  303,  was 
refused  by  the  sheriff  under  the  direction  of  the  mortgagee,  who  had  par- 
chased  at  the  foreclosure  sale,  the  certificate  of  redemption  issued  in  the 
name  of  the  mortgagor  inures  to  the  use  and  benefit  of  his  grantee. 

Idem  —  Code,  {J  303,  304.— A  decree  of  foreclosure  and  sale  under  which 
mortgaged  lands  are  purchased  by  the  mortgagees  extinguishes  the 
mortgage  lien;  and  the  mortgagees  cannot,  under  an  aJias  execution, 
in  satisfaction  of  a  deficiency  judgment  against  the  mortgagor,  sell  a 
parcel  of  the  same  land,  which  a  grantee  from  the  mortgagor  has 
redeemed  from  the  foreclosure  sale,  under  Hill's  Code,  H  303,  304. 
SeUlcmire  v.  Newsome,  10  Or.  446  overruled.* 
Lord,  G.  J.,  dissents. 

Idem  — Deficiency  Judgmeitt.— A  personal  judgment  against  a  mortgagor, 
resulting  from  a  mortgage  foreclosure  suit,  does  not  create  any  lien 
against  the  mortgaged  property  after  it  has  been  redeemed  by  a  grantee 
of  the  mortgagor.    SettUmire  v.  Newtonu^  10  Or.  446,  overruled. 
Lord,  G.  J.,  diasents. 

Douglas  County:  Martin  L.  Pipes,  Judge. 

Bill  in  equity  by  W.  R  Willis  against  S.  C.  Miller, 
sheriff,  and  S.  C.  Flint,  personally  and  as  administrator 
of  the  estate  of  Humphrey  &  Flint,  to  enjoin  the  sale  of 


*NoTE. — The  question  of  who  may  redeem  from  an  execution  or  fore- 
closure sale  is  discussed  in  an  extended  note  to  the  case  of  Horn  t.  Indianr 
apoUs  Bank,  21  Am.  St  Rep.  243.— Rbposteb. 
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certain  real  estate  belonging  to  plaintiff.  The  bill  was 
dismissed  on  demurrer,  and  plaintiff  appeals.  Reversed. 
The  material  facts  are  these :  On  the  twenty-sixth  day 
of  September,  1886,  one  R.  Phipps,  being  the  owner  of 
several  parcels  of  laud,  among  which  was  the  land  now 
belonging  to  the  plaintiff,  mortgaged  the  same  to  Humph- 
rey &  Flint  to  secure  the  payment  of  a  certain  sum  of 
money;  two  days  thereafter,  namely,  on  the  twenty- 
eighth  day  of  September,  1886,  the  plaintiff  purchased 
the  said  land  of  the  said  R.  Phipps,  who  duly  conveyed 
the  same  to  him,  subject,  with  the  other  lands,  to  the 
mortgage  aforesaid ;  subsequently  Humphrey  &  Flint,  as 
plaintiffs  in  a  suit  in  the  circuit  court,  foreclosed  the 
aforesaid  mortgage,  and  procured  a  decree  providing  for 
the  sale  of  all  said  parcels  of  land,  including  the  said 
land  then  owned  by  this  plaintiff,  in  which  it  w^  adjudged 
in  ci^e  said  lands  should  not  sell  for  enough  to  satisfy 
the  amount  or  sum  ascertained  to  be  due,  with  costs  and 
expenses,  that  Humphrey  &  Flint  have  judgment  over 
and  against  the  said  R.  Phipps,  the  plaintiff  s  grantor, 
for  the  deficiency.  On  the  fifteenth  day  of  October,  1888, 
an  execution  was  issued  on  said  decree  and  delivered  to 
ibe  sheriff,  under  which,  on  the  first  day  of  December, 
1888,  he  sold  in  three  separate  lots  all  the  lands  so  mort- 
g^ed,  including  the  plaintiff's  land.  The  aggregate  sum 
realized  from  the  sale  of  all  said  lands  was  some  $3,000 
less  than  the  amount  ascertained  to  be  due,  but  the  land 
of  the  plaintiff  sold  for  the  sum  of  $5,000.  On  the  sixth 
day  of  May,  1889,  after  return  of  the  sheriff  duly  filed, 
the  court  duly  confirmed  said  sale,  but  before  the  time 
fot  redemption  of  said  land  had  expired,  the  plaintiff 
offered  to  redeem  the  said  land  owned  by  him  from  such 
sale,  and  tendered  the  money,  accompanied  with  the 
proper  papers,  to  the  sheriff,  who,  under  the  direction  of 
the  attorneys  for  the  defendants  Humphrey  &  Flint,  re- 
fused to  permit  him  to  redeem,  but  offered  to  permit  R. 
Phipps,  plaintiff's  grantor,  to  redeem  the  same,  where- 
upon the  plaintiff,  to  save  said  land  so  owned  by  him 

XXIILOb,— 23. 


£54  Willis  v.  Miller.  [  Sup.  Ct 

Argument  of  ooonsel. 

from  bein^  transferred  to  the  purchaser  at  said  sale,  paid 
said  money  to  the  sheriff,  and  took  a  certificate  of  re- 
demption  in  the  name  of  his  grantor,  B.  Pbipps,  and  no 
other  land  was  redeemed. 

On  the  thirty-first  day  of  December,  1891,  the  defend- 
ants Humphrey  &  Flint  (plaintiffs  in  said  decree  and  exe^ 
cution)  caused  an  alias  execution  to  be  issued  on  said 
decree  directing  the  sale  of  plaintiff's  land,  redeemed  as 
aforesaid,  for  the  balance  still  due  on  the  decree;  and 
the  sheriff  is  attempting  to  sell  plaintiff's  land  under 
said  alias  execution.  Wherefore,  in  view  of  these  facts, 
the  plaintiff  asks  that  the  defendants  be  restrained  from 
further  proceedings  in  the  matter ;  that  the  redemption 
and  certificate  of  redemption  be  decreed  to  be  for  the  use 
and  benefit  of  this  plaintiff,  and  that  said  aliccs  execution 
be  quashed  and  held  for  naught  The  trial  court  sus- 
tained a  demurrer  to  the  complaint  for  the  want  of  facts 
to  state  a  cause  of  suit,  and  the  plaintiff  refusing  to  fur- 
ther plead,  rendered  a  decree  dismissing  plaintiff's  com- 
plaint, and  for  costs  and  disbursements,  from  which  this 
appeal  is  brought. 

Andrew  M.  Crawford,  and  WiUiam  R  Willis,  for  Appel- 
lant 

All  the  claim  that  the  defendants  Humphrey  &  Flint 
held  upon  plaintiff's  land,  was  the  lien  of  their  said  mort- 
gage. And  the  power  therein  granted  to  subject  the  same 
to  public  sale  under  decree  of  the  court,  which  was  done 
under  the  first  execution.  The  sale  was  completed,  the 
mortgage  lien  exhausted,  and  decree  fully  executed  when 
the  sale  was  confirmed  by  the  court :  Hill's  Code,  §  417 ; 
Loring  y.  lllsley,  1  Cal.  24 ;  Harlan  v.  Smith,  6  Cal.  174 ; 
Clayton  y.  Kllis,  50  Iowa,  590 ;  Ogle  y.  Koemer,  29  N.  E. 
Rep.  565 ;  Myer  v.  Beat,  5  Or.  131 ;  Malvey  v.  Carpenter^ 
78  111.  580 ;  Borer,  Judicial  Sales,  §  926 ;  1  Jones,  Mort- 
gages, §  953. 

Mortgagee's  purchase  at  sale  extinguishes  mortgage : 
Marlow  y.  Benmugh,  60  Ala.  323 ;  Lear  y.  Tatem,  14  Bush, 
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Kentucky,  101 ;  Marlm  v.  Qilron,  13  Nev.  489 ;  Hershey  v. 
DenniSj  53  Cal.  77 ;  1  Jones,  Mortgages,  §  954 ;  2  Jones, 
Mortgages  (4  ed.),  §  1720. 

An  alias  execution  cannot  issue  on  a  decree  of  fore- 
closure of  a  mortgage  requiring  said  mortgaged  premises 
to  be  sold  after  a  sale  has  been  made  under  a  previous 
execution,  and  the  decree  as  to  sale  of  said  premises  fully 
executed:  Freeman,  Executions,  §§  19,  48;  Rorer,  Judicial 
Sales,  §  926;  Hill's  Code,  §  417;  Ogle  v.  Koemer,  29  N.  E. 
Rep.  563,  565;  Seligman  v.  Laubheimer,  58  111.  124;  Rains  v. 
Kann,  68  111.  264;  Roberts  v.  Senain,  68  111.  197. 

Deficiency  judgment  must  be  enforced  by  ordinary 
execution,  not  by  resale  on  decree:  Lauriat  v.  Stratton^ 
11  Fed.  Rep.  107, 110;  Rann  v.  Reynold,  11  Cal.  14;  Rorer, 
Judicial  Sales,  g§  28,  209;  3  Pomeroy,  Equity,  §  216  and 
note;  Hill's  Code,  §  417. 

In  the  case  at  bar  the  mortgagor  was  divested  of  title 
to  the  premises  long  prior  to  the  foreclosure  proceedings, 
and  the  premises  were  purchased  by  a  third  party,  from 
whom  they  were  redeemed  by  plaintiff,  who  received  cer- 
tificate of  redemption  in  name  of  his  grantor.  The  decree 
or  judgment  for  money  against  plaintiff's  grantor  could 
not  attach  to  plaintiff's  lands,  said  grantor  having  long 
prior  to  foreclosure  proceedings  been  divested  of  title, 
unless  it  be  by  reason  of  the  redemption  of  the  said 
premises  in  name  of  plaintiff's  grantor,  and  such  redemp- 
tion could  not  possibly  have  the  effect  to  transfer  the  title 
from  plaintiff  to  Phipps.  The  effect  of  redemption  from 
a  sale  under  decree  on  foreclosure  of  real  mortgage  is 
not  to  annul  the  sale  or  to  renew  the  mortgage  lien;  it 
rescues  the  property  from  the  sale  and  relieves  the  title 
from  the  dangers  of  transfer  by  the  sheriff:  Freeman, 
Executions,  231. 

Jos.  F.  Hamilton,  for  Respondent. 

To  determine  whether  or  not  the  land  has  been  sold 
by  the  proceedings  had  under  the  first  execution,  it  is 
necessary  to  ascertain  the  effect  of  the  redemption  by 
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the  judgment  debtor  from  the  sale  under  the  execution 
issued  on  the  judgment  of  foreclosure.  Effect  of  redemp- 
tion from  a  sale  made  on  execution  issued  on  a  judgment 
is  the  same  as  on  execution  issued  on  a  decree  of  fore- 
closure of  a  mortgage  in  Oregon:  Hill's  Code,  §  418; 
Cartioright  v.  Savage,  5  Or.  898;  Lauriatt  v.  Btratton, 
6  Saw.  340;  Kent  v.  Laffan.  2  Cal.  595;  McMillan  v.  Rich- 
ards, 9  Cal.  412;  Harlan  v.  Smith,  6  Cal.  174;  2  Jones 
Mortgages,  §§  1834,  1335,  1343. 

Neither  the  judgment,  debtor  or  his  assignee  are  re- 
demptioners  in  a  legal  sense,  but  are  persons  entitled  to 
prevent  a  sale  by  intercepting  a  sheriff's  deed.  Such  a 
redemption  by  a  judgment  debtor  or  his  assignee  pre- 
vents a  sale  and  preserves  all  liens:  Borer,  Jud.  Sales, 
§  1194;  Freeman  Ex.  §  321;  Phyfe  v.  Biley,  15  Wend.  248 
(30  Am.  Dec.  55);  Curtis  v.  Millard,  14  Iowa,  128  (81  Am. 
Dec.  460);  Crosby  y.  hlkader  Lodge,  16  Iowa,  899;  Stein  v. 
Chambless,  18  Iowa,  474  (87  Am.  Dec.  411);  Bradley  v. 
Snyder,  14  111.  263;  Knight  v.  Fair,  9  Cal.  118;  McMiUan  v. 
Richards,  9  Cal.  413;  Page  v.  Rodgers,  31  Cal.  801;  Settle- 
mier  v.  Newsome,  10  Or.  446;  Bodine  v.  Moore,  18  N.  Y.  347; 
State  V.  Allen,  34  Ind.  57. 

Cases  on  *  *  all  fours  "  with  the  case  at  bar  are  Cauthcmy. 
L  &  7.  R.  R.  Co,  58  Ind.  14 ;  Teal  v.  Hinchman,  69  Ind.  385; 
Stoddard  v.  Forbes,  13  Iowa,  298 ;  Van  Dyke  v.  Herman,  3 
Cal.  295 ;  McMillan  v.  Richards,  9  Cal.  418. 

The  mortgage  is  merged  in  the  judgment  of  fore- 
closure as  a  cause  of  action,  but  said  judgment  or  merger 
does  not  abridge  or  extinguish  the  lien  of  the  mortgage : 
Evansvillev.  State,  78  Ind.  219  (38  Am.  Rep.  129);  Free- 
man Judgments,  §  398;  Hendershot  v.  Ping,  24  Iowa,  134; 
Stahl  V.  Roost,  34  Iowa,  476. 

Lord,  C.  J.  (after  stating  the  facts). — It  is  clear  upon 
these  facts  that  the  plaintiff  took  his  conveyance  to 
the  land  in  controversy  subject  to  the  mortgage.  He 
was  the  successor  in  interest  of  Phipps,  and  as  such  be- 
came entitled  to  redeem  the  land.    There  was  no  authority 
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for  requiring  him  to  take  the  certificate  of  redemption  in 
the  name  of  Phipps,  as  the  right  of  redemption  given  by 
the  statute  to  the  judgment  debtor  is  also  given  to  his 
successor  in  interest.  This  would  seem  plain.  At  the 
date  of  the  mortgage  to  Humphrey  &  Flint,  B.  Phipps 
was  the  owner  of  the  land,  and  for  the  purpose  of  redemp- 
tion is  to  be  deemed  the  judgment  debtor  in  the  decree 
providing  for  the  enforcement  of  the  lien  of  the  mort- 
gage. But  at  the  date  of  the  decree,  the  plaintiff  had 
become  the  successor  in  interest  of  B.  Phipps,  and  sus- 
tained the  same  relation  to  this  decree  as  the  successor  in 
interest  of  a  judgment  debtor  in  a  judgment  at  law :  Lau- 
rial  V.  Stratum,  6  Saw.  340  ( 11  Fed.  Rep.  114).  This  being 
so,  the  taking  of  the  certificate  of  redemption  in  the  name 
of  Phipps,  under  the  circumstances,  must  operate  for  the 
use  and  benefit  of  the  plaintiff,  or  it  must  be  considered 
as  if  such  certificate  had  been  taken  in  his  name  as  the 
successor  in  interest  of  B.  Phipps.  A  redemption,  then, 
by  the  plaintiff,  as  said  by  Mr.  Justice  Deady,  ''at  any 
time  while  the  property  was  subject  to  redemption, 
whether  before  or  after  the  confirmation  of  the  sale, 
put  an  end  to  the  proceeding,  and  thereafter  such  suc- 
cessor held  the  property  as  though  no  sale  of  the  same 
had  ever  been  been  made":  Lauriat  v.  Stratton^  suprcu 
Where  the  redemption  is  by  the  judgment  debtor,  whether 
before  or  after  confirmation  of  the  sale,  the  statute  de- 
clares that  ''the  effect  of  the  sale  shall  terminate,  and  he 
shall  be  restored  to  his  estate":  HilFs  Code,  §  304.  It 
seems  to  us  that  the  same  effect  must  be  held  to  attend  a 
redemption  by  the  successor  in  interest  of  the  judgment 
debtor,  since  the  right  of  redemption,  which  is  given  by 
the  statute  to  the  judgment  debtor,  is  also  given  to  his 
successor  in  interest 

The  principal  question  to  be  determined  is,  whether 
the  land  redeemed  by  the  plaintiff  as  the  grantee  of 
Phipps  is  subject  to  resale  for  the  payment  of  an  unsatis- 
fied  portion  of  the  decree  or  judgment  for  deficiency 
rendered  against  Phipps?    The  contention  for  the  plain- 
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tiff  is,  that  when  the  land  owned  by  him  was  sold  by  the 
sheriff  to  the  mortgagee  under  the  decree  foreclosing  the 
mortgage  upon  it  and  other  lands,  and  the  sale  of  the 
same  was  confirmed  by  the  court,  the  lien  of  the  mort- 
gage was  extinguished,  and  if  there  remained  any  portion 
of  the  decree  unsatisfied  by  reason  of  such  lands  not 
selling  for  a  sufficient  sum  to  pay  the  whole  of  it,  the 
judgment  for  such  deficiency,  when  docketed,  became,  by 
force  of  general  law,  a  lien  upon  any  lands  owned  then 
or  thereafter  by  the  judgment  debtor  Phipps,  but  not 
against  any  land  plaintiff  had  purchased  of  Phipps  anter- 
ior thereto;  and,  consequently,  that  when  he  redeemed 
the  land  so  owned  by  him  by  payment  of  the  sum  required 
therefor,  for  the  benefit  of  the  purchaser  or  mortgagee, 
the  effect  was  to  terminate  the  sale,  and  to  restore  him  to 
his  estate,  freed  from  the  mortgage  lien  and  decree  for 
the  unpaid  balance.  On  the  other  hand,  the  contention 
for  the  defendant  is,  that  when  the  land  of  the  plaintiff 
was  sold  under  the  decree  of  foreclosure  and  sale,  with 
other  lands  covered  by  the  mortgage,  and  the  sum  real- 
ized from  such  sale  was  less  than  the  amount  found  to  be 
due  on  the  mortgage,  and  plaintiff  redeemed  the  land 
from  the  sale,  the  mortgage  and  decree  continued  as  a 
lien  on  his  land  for  the  unpaid  balance. 

Our  Code  provides  for  the  foreclosure  of  a  lien  of  a 
mortgage  by  a  suit  in  equity  in  which  the  property  sub- 
ject to  the  mortgage  lien  shall  be  adjudged  ''to  be  sold 
to  satisfy  the  debt  secured  thereby;"  and  in  such  suit,  in 
addition  to  the  decree  of  foreclosure  and  sale,  where 
there  is  a  promissory  note  or  other  i)ersonal  obligation 
for  the  payment  of  the  debt,  ''the  court  shall  also  decree 
a  recovery  of  the  amount  of  such  debt  against  such  per- 
son or  persons,  as  the  case  may  be,  as  in  the  case  of  an 
ordinary  decree  for  the  recovery  of  money  " :  Hill's  Code, 
§  414.  And  it  further  provides,  that  when  a  decree  of 
foreclosure  and  sale  is  given,  it  may  be  enforced  by  an 
execution  "against  the  property  adjudged  to  be  sold," 
but  that  when  the  decree  is  also  in  persoruxmy  and  "the 
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proceeds  of  the  sale  of  the  property  upon  which  the  lien 
is  foreclosed  is  not  sufBcient  to  satisfy  the  decree  as  to 
the  sum  remaining  unsatisfied*  the  decree  may  be  enforced 
by  execution  as  in  ordinary  cases*':  HilFs  Code,  §  413. 
The  decree  has  the  effect  to  bar  the  equity  of  redemption, 
but  the  property  sold  thereon  ''may  be  redeemed  in  like 
maimer  and  with  like  effect"  as  property  sold  upon  a 
judgment,  ''and  not  otherwise":  Hill's  Code,  §  414.  By 
sections  303  and  304,  it  is  provided  that  the  judgment 
debtor,  or  his  successor  in  interest,  may  redeem  at  any 
time  prior  to  the  confirmation  of  sale,  on  certain  terms 
th^ein  specified^  and  also  after  confirmation  of  sale, 
but  "if  the  judgment  debtor  redeem  at  any  time  before 
the  time  for  redemption  expires,  the  effect  of  the  sale 
shall  be  terminated,  and  he  shall  be  restored  to  his  estate." 
By  section  405,  the  provisions  of  title  XVL  of  chapter  IL 
of  this  Code,  providing  for  the  docketing  of  judgments, 
and  that  they  shall  be  a  lien  upon  all  the  real  property 
of  the  defendant  within  the  county,  etc.,  is  made  to  apply 
to  decrees. 

It  is  contended  that  when  a  suit  is  instituted  for  the 
foreclosure  of  a  lien  of  a  mortgage,  and  a  decree  is  made 
directing  that  the  property  subject  to  such  lien  "shall 
be  sold  to  satisfy  the  debt  secured  thereby,"  that  by  the 
terms  of  the  statute,  when  the  sale  is  made  in  accordance 
therewith,  it  operates  to  extinguish  the  lien.  The  sale,  it 
is  said,  measures  the  value  of  the  property,  and  is  made 
•»to  satisfy  the  debt  secured  thereby,"  by  appropriating 
its  proceeds  in  discharge  of  the  lien.  This,  it  is  claimed, 
becomes  all  the  more  apparent  in  the  light  of  the  other 
provisions  for  a  personal  judgment  upon  which,  for  any 
deficiency  or  unpaid  balance,  an  execution  may  issue,  as 
in  ordinary  cases.  Hence  the  conclusion  that  when  the 
grantee  of  the  judgment  debtor,  after  the  sale,  redeemed 
the  property,  the  lien  upon  it  had  been  extinguished  or 
merged,  and  the  plaintiff  was  restored  to  his  estate  freed 
from  the  mortgage  lien. 

In  support  of  this  position,  several  cases  are  cited  and 
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relied  upon,  among  which  is  Ogle  v.  Koemer,  140  111.  17 
(29  N.  E.  Rep.  563),  in  which  the  court  says :  ''A  moi-t- 
gage,  or,  as  in  this  case,  a  deed  of  trust  in  the  nature  of 
a  mortgage,  vests  in  the  party  secured  a  lien  upon  the 
mortgaged  premises.  By  virtue  of  that  lien,  the  mort- 
gagee is  entitled  to  have  the  mortgaged  property  sold 
under  a  decree  of  foreclosure,  and  the  proceeds  of  the 
sale  applied  to  the  payment  of  the  debt  secured.  This  is 
the  mode  provided  by  law  for  the  enforcement  of  the 
lien ;  and  when  the  lien  has  been  once  enforced  by  the 
sale  of  the  property,  it  has,  as  to  such  property,  ex- 
pended its  force  and  accomplished  its  purpose,  and  the 
property  is  no  longer  subject  to  it  When  the  redemp- 
tion is  made  by  a  party  primarily  liable  on  the  mortgaged 
debt,  it  may  be  that  the  same  property  may  be  resorted 
to  again  for  the  purpose  of  subjecting  it  to  the  payment 
of  an  unpaid  balance  due  on  the  mortgage ;  but  it  is  not 
because  of  any  right  to  enforce  the  mortgage  lien  against 
the  property  a  second  time,  but  because  of  the  rule  of 
law  which  subjects  all  the  property  of  the  debtor  to  the 
payment  of  his  debts  until  they  are  satisfied  in  full.  But 
where  the  redemption  is  made  by  a  party  not  liable  upon 
the  mortgage  debt,  the  mortgage  lien  having  been  ex- 
hausted, the  property  cannot  be  subjected  a  second  time 
to  the  satisfaction  of  the  same  lien."  In  Clayton  v.  EUis^ 
50  Iowa,  595,  the  court  says:  '*If  the  redemption  of  the 
whole  or  any  parcel  is  made  by  the  debtor,  the  judgment 
to  the  extent  of  the  balance  due  thereon  would  constitute 
a  lien  on  the  premises  in  his  hands,  and  they  might  be 
sold  again  on  execution  based  on  said  judgment  But  we 
see  no  reason  why  the  debtor  may  not  sell  his  right  of 
redemption,  and  his  vendee  redeem  by  paying  the  amount 
of  the  bid,  interest,  and  cost.**  And  the  court  further 
said,  after  expressing  ''the  opinion  that  the  better  role 
is,  that  the  lien  of  the  judgment  as  to  the  unsatisfied 
balance  on  the  real  estate  sold  is,  as  to  all  persons  and  in 
all  cases,  divested  by  the  sale,"  that  ''this  simplifies  the 
law.  on  this  subject,  and  uniformity  is  thereby  attained* 
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which  is  certainly  desirable,"  and  that  **this  view  is  sup- 
ported by  the  statute,  which  provides  that  when  the 
property  has  been  sold  in  parcels,  any  distinct  portion 
may  be  redeemed  by  itself."  So,  also,  in  Lauriat  v. 
Stratum,  6  Saw.  340  (11  Fed.  Rep.  114),  Mr.  Justice 
Deady  said :  <*  The  decree  and  sale  operate  to  extinguish 
the  lien  upon  the  premises  of  all  the  parties  alike,  and 
therefore  it  only  exists  against  the  proceeds  of  the  sale." 

The  Code  expressly  provides  that  **the  debts  secured 
by  such  liens" — that  is,  the  liens  ascertained  and  deter- 
mined by  the  decree — **shall  be  satisfied  out  of  the  pro- 
ceeds of  the  sale  of  property."  Some  other  cases  are 
cited,  but  these  are  sufficient  to  show  the  basis  of  the 
plaintiff*s  contention.  As  a  result,  the  case  at  bar  stands 
in  this  wise :  The  plaintiff  bought  the  property  subject 
to  the  mortgage.  To  satisfy  and  discharge  the  debt  for 
which  the  land  was  mortgaged,  the  mortgagees  seized 
the  property  under  the  decree  of  foreclosure  and  sold  it 
The  plaintiff,  as  successor  in  interest  of  the  judgment 
debtor,  redeemed  it,  which  had  the  effect  to  terminate 
the  sale,  and  restore  hi  mi  to  his  estate  divested  of  the 
lien  of  the  mortgage.  The  defendants  received  the  benefit 
of  the  sale,  or  the  proceeds  of  it,  in  payment  of  their 
debt,  and  it  operated  as  a  sale  to  them,  and  consequently 
to  extinguish  the  mortgage  lien  upon  the  land;  and  as 
the  personal  judgment  for  the  deficiency  is  against  the 
judgment  debtor  Phipps,  it  could  not,  when  docketed, 
have  created  any  lien  against  the  property  of  the  plaintiff, 
nor  could  any  execution  issued  upon  such  judgment  affect 
it  This  view,  and  its  attendant  consequences,  I  am 
authorized  to  say,  my  associates  think  is  supported  by 
the  statute,  and  is  the  better  and  just  one. 

On  my  own  behalf,  I  am  obliged  to  say  that  I  am 
unable  to  acquiesce  in  this  doctrine.  I  do  not  think  that 
the  decree  of  foreclosure  and  sale  merges  or  extinguishes 
the  lien  of  the  mortgage.  The  mortgage  lien  is  a  specifio 
one,  and  the  judgment  obtained  is  a  general  one.  The 
suit  of    foreclosure  is   a  remedy   for  the  enforcement   of 
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the  lien,  and  certainly  is  not  intended  to  have  the  effect 
to  impair  or  abridge  the  mortgage  lien.  That  effect  can 
only  be  accomplished  by  payment  of  the  mortgage  debt, 
or  a  release.  The  lien  was  created  by  the  mortgage, 
and  the  decree  neither  added  to  nor  took  anything  from 
it,  and  the  effect  of  the  sale  under  it  was  vacated  or  ter- 
minated by  the  redemption,  and  thereafter  the  mortgage 
and  judgment  of  foreclosure  stood  as  though  no  sale  had 
ever  been  made.  In  Ooddard  v.  Benner,  57  Ind.  536,  the 
court  says:  "When  the  real  property  is  redeemed  from 
a  sale  under  execution,  either  by  the  owner  or  some  one 
else  acting  in  his  behalf,  the  certificate  of  sale  is  simply 
annulled,  and  the  property  restored  to  the  position  it 
occupied  before  the  sale,  with  the  judgment  lien  or  liens 
reinstated  for  any  balance  or  balances  remaining  unpaid, 
and  may  be  resold  to  discharge  such  judgment  lien  or 
liens."  See  also  Teal  v.  ffinchman,  69  Ind.  385.  The 
object  of  the  sale  is  to  cut  off  the  equity  of  redemption 
and  the  rights  of  all  subsequent  incumbrancers.  As  to 
such  the  sale  may  extinguish  their  liens,  since  they  are 
bound  to  protect  themselves,  when  parties  to  the  decree, 
by  bidding  on  the  property,  as  Lauriat  v.  Strattany  11  Fed. 
Rep.  114,  illustrates  and  declares. 

The  foreclosure  and  sale  is  intended  to  cut  off  all  sub- 
sequent incumbrancers  that  are  made  parties,  so  that  to 
protect  themselves  they  must  bid  on  the  property  or  suf- 
fer the  consequences  of  the  extinguishment  of  their  liens, 
as  the  object  of  the  sale  is  to  dispose  of  the  property  to 
the  highest  bidder;  and  this  consequence  to  the  later 
incumbrancer  is  calculated  to  promote  a  he^^lthy  compe- 
tition and  make  the  proi)erty  bring  its  full  valua  But 
the  decree  of  foreclosure  and  sale  does  not  supersede  the 
mortgage  and  extinguish  the  lien  for  any  unpaid  balance, 
when  the  property  is  redeemed  by  the  judgment  debtor 
or  his  successor  in  interest,  for  in  that  case  the  effect  of 
the  redemption  is  to  vacate  the  sale,  or  so  far  as  the 
property  is  concerned,  it  stands  as  though  no  sale  had 
ever  been  made. 
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The  view  expressed  by  Mr.  Austin  Abbott  is  in  point 
upon  this  subject.  He  says:  **Our  law  requires  that  the 
mortgagee  should  apply  to  a  court  of  equity,  not  for  the 
purpose  of  cutting  off  the  mortgage  and  selling  the  land 
under  the  judgment  as  land  is  sold  under  execution,  but 
for  the  purpose  of  establishing  the  mortgage,  and  cutting 
off  the  equity  of  redemption  and  the  rights  of  all  inter- 
mediate claimants.  The  decree  of  foreclosure  does  not 
supersede  the  mortgage.  The  mortgage  remains  upon 
the  record,  and  is  the  foundation  of  the  decree,  and  it  is 
the  title  which  was  pledged  by  the  mortgage,  thus  freed 
from  subsequent  incumbrances,  which  the  court  sells. 
Foreclosure  starts  with  the  mortgage,  and  trims  off  all 
later  excresences.  To  regard  it  as  an  execution  sale, 
intended  to  prune  off  the  mortgage,  is  to  reverse  the 
legal  fact  and  imagine  the  less  can  include  the  greater. 
The  legal  fact  involved  in  a  decree  of  foreclosure,  so  far 
as  the  title  to  the  land  is  concerned,  is  that  the  court  lays 
hold  of  the  title  which  was  in  the  mortgagor  at  the  time 
of  the  mortgage,  and  which  was  expressed  to  be  con- 
veyed thereby,  cuts  off  all  later  incumbrancers  that  are 
made  parties,  and  transfers  the  disincumbered  right  and 
title  to  the  highest  bidder.  The  decree  merges  the  cause 
of  action  for  foreclosure,  *  *  ♦  but  it  does  not  merge 
the  title  to  the  land  in  the  foreclosure  case":  Evansville 
Gas  Light  Co  v.  State,  73  Ind.  219  (38  Am.  Rep.  133,  note). 
As  bearing  upon  this  point,  the  following  authorities 
may  be  consulted:  Note  in  20  Am.  L.  Reg.  683;  Andersen 
V.  Ander8(m,  129  Ind.  574  (28  Am.  St.  Rep.  211;  29  N.  E. 
Rep.  85);  Pence  v.  Armt/trong,  95  Ind.  207;  Settlemeir  v. 
Netvsome,  10  Or.  446;  Freeman,  Judgments,  §  398. 

It  may  be  admitted  that  the  case  presents  some  harsh 
features,  but  in  my  view  of  the  law,  I  do  not  see  how  the 
plaintiff  can  be  relieved.  But  as  the  majority  of  this 
coart  has  reached  a  different  conclusion,  the  decree  must 
be  reversed. 
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H.  B.  MILLER  v.  SYLVESTER  PENNOYER  et  al. 

[8.C.  SlPac.  Bep.830.] 

1.  Voters  and  Eliscitofb — Austbaliaw  Ballot  Law.— The  exception  Id 

Oref^n  Act,  1891,  J  49,  providing  that  the  names  of  candidates  for  electors 
for  president  and  vice-president  shall  be  arranged  in  groups  as  presented 
in  the  several  certificates  of  nomination,  relates  only  to  the  manner  <  f 
arranging  the  names  upon  the  ballot,  and  not  to  the  former  provisioB 
that  the  name  of  each  person  nominated  shall  be  printed  upon  the  ballot 
in  but  one  place ;  and  the  law  is  violated  by  printing  in  two  groups  of 
electors  the  name  of  one  person  nominated  by  two  parties. 

2.  VoTBBS  AND  Elbctions — BALLOTS.* — In  the  absence  of  an  alBrmativs 

declaration  in  the  state  election  law,  that  a  ballot  containing  the  name 
of  a  candidate  in  more  than  one  place  Is  void  and  shall  not  be  counted, 
an  error  or  mistake  of  the  county  clerk  in  printing  the  name  of  the  same 
person  in  two  groups  of  electors  on  the  "official  ballot"  will  not  requin 
the  rejection  of  the  ballots,  although  the  statute  provides  that  the  nams 
shall  be  printed  in  but  one  place.  Allen  v.  Olynn,  17  Col.  388,  approved. 
S.  Elections — Mani>atobt  Statdtb. — Section  47  of  the  Australian  Ballot 
Act  ( Laws  1891,  23,)  requiring  the  county  derk  to  print  all  the  offlciti 
ballots,  is  mandatory  in  that  it  requires  the  clerk  to  strictly  comply  with 
its  provisions,  but  not  in  the  sense  that  the  voter  will  lose  his  vote  if  the 
clerk  commits  an  error  in  printing  the  names. 

Marion  County :  Geo.  H.  Burnett,  Judge. 

Plaintiff  appeals.    Affirmed. 

The  appellant  Harry  B,  Miller  applied  to  the  circuit 
court  of  Marion  County  for  a  writ  of  mandamus  to  the 
respondents  Sylvester  Pennoyer  and  Geo.  W.  McBride, 
requiring  the  respondent  Geo.  W.  McBride»  as  secretary 

•  Note.— The  subject  of  defects  and  irregularities  in  ballots  under  "Aas- 
tralian  Ballot**  statutes  is  discussed  with  a  review  of  English,  AustraKaa, 
and  American  decisions  in  a  note  to  the  Missouri  case  of  Bowen  v.  Smiih^  in 
16  L.  R.  A.  754 ;  while  the  subject  of  marks  or  devices  to  distinguish  ballots 
is  presented  with  a  full  review  of  the  authorities  in  notes  to  the  cases  of  RtU- 
ledge  v.  Crawford,  91  Oal.  526  ( 26  Am.  Bt  Rep.  212 ;  13  L.  R.  A.  761 );  AUen  v. 
6/ynn,  17  Col.  338  (31  Am.  St.  Rep.  304;  15  L.  R.  A.  743 );  Porvm  v.  Tl'imidry, 
130  Ind.  561  (30  Am.  St  Rep.  254;  15  L.  R.  A.  775);  DeWaU  v.  Barileg,  146 
Pa.  St.  529  ( 28  Am.  St.  Kcp.  814;  15  L.  R.  A.  771 );  State  v.  McElroy,  44  U. 
Ann.  796  ( 16  L.  R.  A.  278);  PenpU  v.  Shaw,  133  N.  Y.  493  ( 16  L.  R.  A.  O06|; 
State  V.  Black,  20  Ati.  Rep.  ( N.  J.)  255  ( 16  L.  R.  A.  769);  StaU  v.  WaUk,  17 
L.  R.  A.364;  State  y,  EllU  {^.  C.)  17  h.R.  A.  382;  State  y. Sazon,  9d  FU.9S^ 
(18  L.  R.  A.  721;  32  Am.  St  Rep.  46 ).— Repobtxb. 
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of  state,  to  abstain  from  counting  certain  votes  illegally 
cast  for  one  Nathan  Pierce  for  presidential  elector  at  the 
November  election,  1892,  and  further  requiring  said  re- 
spondent to  count  of  the  votes  legally  cast  only  those 
where  the  name  of  the  said  Nathan  Pierce  appears  but 
once,  in  the  Peoples'  Party  column,  and  to  reject  ballots 
where  the  name  of  said  Nathan  Pierce  was  twice  printed 
on  the  ballot,  when  it  appeared  in  the  Democratic  column; 
and,  furthermore,  commanding  and  requiring  respondent 
Sylvester  Pennoyer,  as  governor  of  the  state  of  Oregon, 
to  issue  a  certificate  of  election  for  the  office  of  presiden- 
tial elector  to  the  appellant 

Briefly  stated,  the  facts  are  these:  The  Democratic 
Party,  in  convention  assembled,  nominated  four  electors, 
as  provided  by  law,  as  did  also  the  People's  Party. 
Later,  one  of  the  Democratic  electors  (Robt.  A.  Miller) 
withdrew  from  the  ticket,  and  thereafter,  by  reason  of 
the  vacancy  occurring  on  the  Democratic  ticket,  the 
Democratic  central  committee,  as  provided  by  law,  nom- 
inated Nathan  Pierce  to  fill  said  vacancy,  which  nomina- 
tion, as  is  alleged  in  the  writ,  '*was  duly  certified  to  the 
secretary  of  state  as  by  law  required."  Mr.  Pierce  filed 
his  acceptance  as  a  nominee  of  the  People's  Party  with 
the  secretary  of  state,  but  did  not  file  any  acceptance  of 
the  nomination  of  the  Democratic  Party.  In  the  counties 
of  Clackamas,  E^lamath,  Clatsop,  Lake,  Gilliam,  and 
Yamhill,  the  county  clerks  caused  Pierce's  name  to  be 
printed  twice  on  the  ballots,  viz:  once  under  the  group 
of  electors  nominated  by  the  People's  Party,  and  once 
under  the  group  of  electors  nominated  by  the  Democratic 
Party.  It  is  alleged  in  the  writ  that  this  action  of  the 
clerks  was  illegal,  and  that  the  votes  cast  for  Pierce  in 
said  counties  should  not  be  counted ;  that  if  they  are  not 
counted  the  appellant  will  have  received  a  plurality  of 
the  votes  cast  at  said  election,  and  will  be  entitled  to  a 
certificate  of  election  as  a  presidential  elector,  otherwise 
the  said  Pierce  will  have  received  a  plurality  of  said 
votes ;  that  the  said  Geo.  W.  McBride,  secretary  of  state, 
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threatens  to  count  said  illegal  votes  so  returned  by  the 
said  respective  county  clerks  .for  the  said  Nathan  Pierce, 
and  that  the  said  Sylvester  Pennoyer,  governor  of  the 
state,  threatens  to  issue  a  certificate  of  election  to  the 
said  Nathan  Pierce,  and  to  decline  to  issue  a  certificate 
of  election  to  the  petitioner. 

The  respondent  Geo.  W.  McBride  appeared  and  filed 
a  demurrer  to  the  writ,  specifying  several  grounds  of 
objection,  but  the  principle  objection  thereto,  and  the  one 
relied  upon,  is  that  the  same  does  not  state  facts  sufficient 
to  entitle  the  appellant  to  the  relief  demanded,  or  to  any 
relief.  The  demurrer  was  sustained,  and  the  plaintiff 
appeals.    Affirmed. 

Raleigh  Stott,  and  Alfred  F,  Sears,  Jr.  (Boise  d:  StotU  and 
McQinn  <&  Simon  on  the  brief),  for  Appellant 

The  provisions  of  the  Australian  Ballot  Law  (Session 
Laws,  1891,  9)  clearly  require  the  rejection  of  all  ballots 
upon  which  the  name  of  the  candidate  shall  be  printed  in 
more  than  one  place:  Sections  49,  27, 47.  The  question 
decided  in  case  of  People  v.  Board  of  Canvassers,  129  N.  Y. 
395  (14  L.  R.  A.  646),  is  identical  with  the  question  that 
arises  in  this  case.  The  New  York  law  forbids  the  casting 
of  a  ballot  having  a  distinguishing  mark  on  the  outside 
thereof,  and  prohibits  the  canvasser  from  counting  any 
such  ballot.  In  this  case  it  appeared  that  certain  ballots 
bearing  the  number  of  one  election  district  had  been 
voted  in  another.  The  court  decided  that  these  ballots 
should  not  be  counted.  In  West  v.  Ross^  53  Mo.  350,  the 
statute  provided  that  "no  ballot  not  numbered  should  be 
counted,"  and  the  question  arose  as  to  whether  ballots 
cast  for  the  successful  candidate  for  county  clerk  not 
numbered  should  be  excluded  from  the  count  It  was 
conceded  that  no  fraud  was  intended  by  the  inspectors  in 
failing  to  number  the  ballots,  but  it  was  occasioned  by  an 
inadvertence  on  their  part  It  further  appeared  that  the 
number  of  ballots  counted  corresponded  with  the  number 
of  votes  appearing  on  the  poll  list    The  court,  however, 
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held  that  these  votes  were  void.  In  the  late  case  of 
Fields  V.  Osborne,  60  Conn.  544  (12  L.  R  A.  551),  it  was 
held  that  when  the  law  provides  that  ballots  shall  contain 
only  the  names  of  the  candidates,  the  office  voted  for, 
and  the  name  of  the  political  party  issuing  the  same,  in 
addition  to  the  official  indorsement,  all  ballots  not  con- 
forming to  these  requirements  were  void.  See  also  Tal- 
cott  V.  PhiUmck,  59  Conn.  478  (20  Atl.  Rep.  436;  10  L.  R. 
A.  150),  and  Oglesby  v.  Sigman,  58  Miss.  502. 

The  object  of  the  law  considered  in  all  these  cases  was 
to  secure  a  pure  ballot;  the  object  of  the  law  under  con- 
sideration in  this  case  is  the  same.  If  we  would  maintain 
the  integrity  of  this  law,  it  must  be  construed,  or  rather 
enforced,  as  it  is  written.  The  expressed  purpose  of  this 
law  was  to  prevent  frauds  and  punish  crimes  affecting 
the  right  of  suffrage,  but  its  object  will  be  completely 
nullified  if  that  part  of  section  49  which  provides  that 
*'the  name  of  each  person  nominated  shall  be  printed 
upon  the  ballot  in  but  one  place,"  is  construed  to  be 
merely  directory.  The  importance  of  this  law  makes 
the  provision  mandatory.  If  a  candidate's  name  may  be 
printed  twice  on  a  ballot,  then  there  is  no  limit  to  the 
number  of  times  it  may  appear, — ballots  of  ever  kind, 
color,  and  description  may  be  used,  and  the  name  may  be 
in  every  group  on  the  ticket 

Thomas  O'Day,  and  Daniel  R.  Murphy  (Silvestone  (B 
Brodie  on  the  brief),  for  Respondents. 

The  fair  and  reasonable  construction  to  be  placed 
upon  the  statute  is,  that  the  political  designation  is  to  be 
placed  opposite  to  the  candidate  for  president  and  vice- 
president  respectively,  and  the  only  thing  to  be  placed 
opx>osite  the  name  of  the  candidate  for  elector  is  the 
city,  town,  or  county  where  he  resides.  The  electoral 
candidates  under  this  statute  should  not  be  considered 
to  be  Republican  electors.  Democratic  electors,  People's 
Party  electors,  or  Prohibition  electors,  but  should  only 
be  considered  as  electoral  candidates  for  a  Republican, 
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Democratic,  Peoples'  Party,  or  Prohibition  nominee  for 
president  and  vice-president;  and  the  mandate  of  the  law 
is  that  the  political  party  or  complexion  should  be  added 
opposite  to  the  name  of  said  candidates  for  president  and 
vice-president,  and  the  city,  etc.,  opposite  the  name  of 
the  electoral  candidate  (presumably  for  identification 
alone). 

Then,  again,  the  statute  directly  imposes  the  obliga- 
tion of  printing  in  groups  the  electoral  candidates  in 
presidential  elections,  and  directs  how  they  shall  be 
printed,  not  in  alphabetical  order  under  the  distinctioB 
of  the  office,  as  in  ordinary  elections,  but  in  groups  as 
presented  in  the  several  certificates  of  nomination. 

The  record  here  discloses  that  Nathan  Pierce  was 
nominated  as  a  presidential  elector  by  the  People's  Party, 
and  duly  accepted  said  nomination,  and  that  thereafter 
said  Nathan  Pierce  was  nominated  by  the  Democratic 
Party  as  presidential  elector.  For  this  court  to  say  that 
Mr.  Pierce's  name  could  not  be  printed  in  the  Democratic 
group  of  electors  because  he  had  theretofore  been  nomi- 
nated for  a  like  position  by  another  political  party,  is 
not  consistent  with  the  spirit  and  reason  of  the  act  The 
general  provision  that  a  candidate's  name  shall  appear 
but  once  on  a  ballot  is  controlled  by  the  e:2^ception  in  the 
case  of  presidential  electors,  and  it  cannot  be  presumed 
that  at  the  time  the  statute  was  enacted  the  legislature 
oould  have  foreseen  a  double  nomination.  A  statute 
somewhat  similar  to  the  one  under  consideration  has  been 
so  construed  in  Northcote  v.  Fulsford,  44  N.  J.  L.  S.  217. 

It  is  the  duty  of  the  chief  executive  of  the  state  to 
issue  certificates  of  election  to  all  persons  duly  elected; 
he  must  do  it  as  the  chief  executive  of  the  state,  and  he 
cannot  avoid  that  responsibility.  The  only  office  of  a 
writ  of  mandamus  is  to  compel  an  officer  to  act, — to  exer- 
cise his  discretion.  The  office  of  this  complaint,  and  the 
only  object  of  this  action,  is  not  to  compel  the  defend- 
ants to  act,  but  to  direct  them  in  what  manner  and  how 
the  act  shall  be  performed ;  that  is,  to  control  their  dis- 
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cretion.  This  cannot  be  done.  In  support  of  these  views 
we  cite  the  following  cases :    Bice  v.  Austin,  19  Minn,  103 ; 

7  Lawson  Pub.  R.  &  Rem.  §  3784 ;  The  People  v.  The  Gov- 
ernor, 29  Mich.  320 ;  Hawkins  v.  The  Governor,  1  Ark.  570 ; 
State  V.  The  Governor,  25  N.  J.  331 ;  People  v.  Bissell,  19 
111.  229 ;  BenneU  petitioner,  32  Me.  510 ;  Mauran  v.  Smith, 

8  R.  L  192;  U.  S.  v.  Black,  128  U.  S.  40. 

Geo.  E.  Chamberlain,  attorney-general,  for  Respond-* 
ents. 

The  portion  of  section  49  to  which  we  refer  provides 
that  *'the  names  of  the  candidates  for  each  office  shall  be 
arranged  under  the  designation  of  the  office  in  alphabet- 
ical order  according  to  surnames,  except  that  the  names 
of  candidates  for  the  offices  of  electors  of  president  and 
vice-president  shall  be  arranged  in  groups  as  presented 
in  the  several  certificates  of  nomination.'*  How  could 
any  other  construction  be  placed  upon  the  act  than  that 
adopted  by  the  county  clerks  in  the  several  counties 
named,  and  efFect  be  given  to  the  portion  of  the  act 
just  quoted?  Section  49  is  incomplete.  At  the  end 
thereof  the  law-makers  evidently  intended  to  prescribe 
the  form  of  ballot,  but  failed  to  do  so,  and  the  enrolled 
bill,  of  which  the  court  can  take  judicial  notice,  seems 
to  have  originally  had  embodied  therein  a  form  of  ballot, 
bat  it  is  lacking  both  in  said  enrolled  copy  and  in  the 
published  law.  The  only  sections  providing  for  the 
printing  of  the  ballots  required  to  be  used  at  the  elec* 
tion  are  sections  47,  48,  and  49,  and  under  these  we  con- 
tend that  the  clerks  were  allowed  a  wide  discretion  in  the 
matter  of  printing  ballots.  Taken  as  a  whole,  the  statute 
plainly  warrants  the  action  of  the  clerks  in  placing  the 
name  of  Pierce  under  each  group  of  electors ;  and  aside 
from  that,  the  well-established  rules  of  construction  of 
such  statutes  require  that  this  section  shall  be  considered 
merely  directory :  People  v.  Cook,  14  Barb.  298 ;  Dlshon  v. 
Smith,  12  Iowa,  218;  Merchant  v.  Langworthy,  6  Hill,  646; 
People  V.  Peck,  11  Wend.  604. 

XXTII.  Ob.— 24. 
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Ignorance,  inadvertence,  mistake,  or  even  intentional 
wrong  on  the  part  of  local  officials  should  not  be  per- 
mitted to  disenfranchise  a  district :  Jones  v.  The  Staie,  1 
Kan.  273-271;;  GUleland  v.  Schuyler,  9  Kan.  569;  McCrary, 
Elections,  §  192;  Paine,  Elections,  §§  497,  502.  The  dis- 
tinction seems  to  be  that  provisions  of  a  statute  which  fix 
the  day  and  place  of  election  and  the  qualifications  of  the 
voters  are  substantial  and  mandatory,  while  those  which 
relate  to  the  mode  of  procedure  in  the  election,  and  to 
the  record  and  return  of  the  results,  are  formal  and  direc- 
tory :  Paine,  Elections,  §§  498  and  499,  and  authorities 
cited. 

Sections  27  and  29,  and  the  latter  part  of  section  49, 
of  the  act  under  consideration,  show  clearly  that  the  pro- 
visions of  the  first  portion  of  section  49,  relied  upon  by 
the  appellant,  are  not  mandatory,  but  merely  directory. 
The  ballot  must  be  counted  if  it  is  possible  to  determiDO 
the  elector's  choice,  and  there  is  no  provision  which 
requires  a  ballot  to  be  rejected  because  of  any  informality 
in  its  form.  No  ballots  are  to  be  rejected  except  such  as 
are  not  white,  and  are  not  furnished  under  the  provisions 
of  this  act,  or  such  as  are  so  defective  that  the  choice  of 
the  voter  cannot  be  determined.  It  has  been  held  that 
where  the  name  of  a  candidate  appears  more  than  once 
upon  a  ballot,  and  the  ballot  is  voted  in  this  condition,  it 
does  not  invalidate  the  vote:  Budd  v.  Holden,  28  Cal.  137; 
Kirk  V.  Rhoads,  46  Cal.  898;  State  v.  Pierce,  35  Wis.  93;  StaU 
V.  Elwood,  35  Wis.  615;  Paine,  Elections,  §  553;  6  Am. 
&  Eng.  Enc.  345;  McCrary,  Elections,  §  503;  Ashfield's 
Case,  Cushing  Election  Cases,  583. 

Under  our  statute,  even  if  the  name  of  Pierce  had  not 
been  marked  out  under  either  group,  it  is  questionable, 
under  the  authorities  cited,  whether  the  judges  of  elec- 
tion could  refuse  to  count  the  vote.  When,  however,  the 
name  was  crossed  out  under  one  group,  no  question  oonld 
possibly  arise,  the  voter  having  clearly  expressed  his 
intention  by  erasing  the  name  in  one  or  the  other  place, 
and  it  was  unquestionably  the  duty  of  the  judges  of  elec- 
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tion  to  count  all  ballots  when  the  name  was  crossed  out 
once:  Northcote  v.  PuUford,  44  L.  J.  N.  S.  217,  C.  L.; 
Bamum  v.  Oilman,  27  Minn.  466;  People  v.  Clute,  50  N. 
Y.  466. 

It  seems  to  be  settled  that  as  to  those  things  over 
which  the  voter  has  control,  such  statutes  as  the  one 
under  consideration  are  mandatory;  and  as  to  those  things 
over  which  he  has  no  control,  they  are  merely  directory: 
Kirk  V.  Ehoads,  46  Cal.  398;  McCrary,  Elections.  §  503; 
State  V.  McKinnon,  8  Or.  500. 

The  general  principal  which  governs  is,  that  while 
there  should  be  a  strict  compliance  with  the  provisions  of 
a  statute,  yet  when  they  are  merely  directory,  such  strict 
compliance  is  not  essential  to  the  validity  of  proceedings 
under  such  statute,  unless  they  are  declared  to  be  therein. 
This  is  specially  applicable  when  the  rights  of  the  public 
or  third  persons  are  concerned.  The  fundamental  object 
of  all  election  laws  is  the  freedom  and  purity  of  the  bal- 
lot. It  is  to  be  observed  that  the  voter  has  no  control 
whatever  over  the  publication  of  the  names  of  candidates 
or  the  form  of  the  ballots.  If  for  some  defect  in  these 
particulars  the  ballot  must  be  rejected,  the  door  would 
be  open  to  fraud.  To  overthrow  the  expressed  will  of  a 
large  number  of  voters  for  no  fault  of  theirs,  as  we  are 
asked  to  do,  would  be  to  defeat  the  purpose  of  all  election 
laws,  which  is  to  obtain  a  full  and  fair  expression  of  the 
wishes  of  the  voters:  Allen  v.  Glynn,  29  Pac.  Rep.  673; 
approved  in  People  v.  District  Court,  31  Pac.  Rep.  342; 
Bowers  v.  Smithy  17  S.  W.  Rep.  760;  Kellogg  v.  Hickman,  12 
Col.  256. 

Bean,  J. — This  is  a  proceeding  by  mandamus  to  com- 
pel the  respondent  Geo.  W.  McBride,  as  secretary  of 
state,  in  making  the  official  canvass  of  the  votes  cast  for 
presidential  electors  at  the  late  election,  as  returned  to 
him  by  the  various  county  clerks,  to  abstain  from  count- 
ing certain  votes  alleged  to  have  been  illegally  cast  for 
Nathan  Pierce,  one  of  the  candidates  for  electors  nomi- 
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nated  by  the  People's  Party,  m  consequence  of  his  sub- 
sequent nomination  by  the  Democratic  Party  asd  the 
printing  of  his  name  on  the  official  ballot  in  more  than 
one  place, — that  is,  in  both  the  People's  and  the  Demo- 
cratic group  of  electors, — although  there  is  no  claim  or 
pretense  of  fraud  in  such  publication,  or  that  Mr.  Pierce's 
name  was  unscratched  on  the  ballot  in  more  than  one 
place,  when  cast  by  the  voter  or  counted  by  the  officers 
of  election.  In  Oregon  the  law  requires  the  voter  to 
scratch  out  the  names  of  those  for  whom  he  does  not 
wish  to  vote,  leaving  untouched  the  names  of  his  chosen 
candidates.  The  fact  that  this  case  was  advanced  out  of 
its  order,  but  recently  submitted,  and  the  necessity  of  an 
immediate  decision,  as  well  as  the  pressure  of  official 
business,  renders  it  impossible  for  us  to  do  more  than  to 
state  briefly  the  position  of  each  party,  and  the  conclu- 
sion at  which  we  have  arrived  after  carefully  examining 
the  questions  presented  on  this  appeal. 

1.  By  the  act  of  1891,  commonly  known  as  the  "Aus- 
tralian Ballot  Law,"  it  is  made  the  duty  of  the  several 
county  clerks  to  prepare  and  cause  to  be  printed  on  a 
certain  character  of  paper,  all  ballots  to  be  used,  or 
voted,  at  any  election  held  under  the  provisions  of  this 
act;  and  no  ballots  other  than  those  so  prepared  and 
printed  shall  be  used,  circulated,  cast,  or  counted  at  any 
such  election.  Section  49  of  the  act,  which  prescribes 
what  the  ballot  shall  contain,  so  far  as  material  to  the 
question  before  us,  provides  that  the  ballots  shall  be 
styled  ** official  ballot,"  and  ''shall  state  the  number  and 
name  of  the  precinct  and  county  they  are  intended  for, 
and  the  date  when  the  election  is  to  be  held ;  shaU  con* 
tain  the  names  of  all  the  candidates  for  offices  to  be  filled 
at  that  election,  whose  nominations  have  been  duly  made 
and  accepted  as  herein  provided,  and  who  have  not  died 
or  withdrawn,  and  shall  contain  no  other  names  of  per- 
sons, except  that,  in  the  case  of  electors  of  president  and 
vice-president  of  the  United  States,  the  names  of  the 
candidates  for  president  and  vice-president  may  be  added 


Jan.  1893.]  Miller  v.  Pennoyer.  873 

Opinion  of  the  court— Bean,  J. 

to  the  party  or  political  designation;  the  name  of  the 
city  or  town,  or  county,  in  which  the  candidate  resides 
shall  be  added  to  the  name  of  each  candidate ;  the  name 
of  each  person  nominated  shall  be  printed  upon  the  ballot 
in  but  one  place,  but  there  shall  be  added  opposite  thereto 
the  party  or  political  designation,  expressed  in  not  more 
than  three  words  for  any  one  party,  as  specified  in  the 
certificate  nominating  him  for  the  offica  The  names  of  i 
the  candidates  for  each  office  shall  be  arranged  under  the 
designation  of  the  office,  and  in  alphabetical  order,  ac- 
cording to  surnames,  except  that  the  names  of  candidates 
for  the  offices  of  electors  for  president  and  vice-president 
shall  be  arranged  in  groups  as  presented  in  the  several 
certificates  of  nomination." 

The  contention  for  petitioner  is,  that  the  provision  in 
this  section  that  the  name  of  each  person  nominated 
shall  be  printed  upon  the  ballot  in  but  one  place,  applies 
to  aU  ballots,  whether  to  be  used  in  a  state  or  presidential 
election,  and  the  exception  in  the  latter  part  of  the  clause 
quoted  refers  only  to  the  arrangement  of  the  names  upon 
the  ballot;  while  the  contention  for  respondent  is,  that 
the  object  and  design  of  the  latter  clause  is  to  except 
candidates  for  presidential  electors  from  the  provision 
against  repeating  names,  and  to  preserve  the  identity 
and  unity  of  each  electoral  group  or  ticket  **as  pre- 
sented in  the  several  certificates  of  nomination,"  whether 
the  several  groups  contain  the  same  or  different  names. 
The  proper  construction  of  this  section  is  indeed  diffi- 
cult to  determine,  and  we  have  been  unable  to  reach  a 
conclusion  satisfactory  to  all  the  members  of  the  court. 
The  majority  of  the  court  is  of  the  opinion  that  in  the 
light  of  the  rule  of  construction  that  a  limiting  clause  or 
proviso  in  a  law  is  ordinarily  confined  to  the  last  enact- 
ment (Friedman  Bros.  v.  Sullivan^  48  Ark.  213;  2  S. W.  Rep. 
785),  the  better  view  would  seem  to  be  that  the  exception 
only  relates  to  the  manner  of  the  arrangement  of  the 
names  upon  the  ballot,  and  not  to  the  provision  that  the 
name  of  each  person  nominated  shall  be  printed  upon 
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the  ballot  in  but  one  place,  and  therefore  the  printing  of 
,the  name  of  Mr.  Pierce  in  both  the  People's  and  the 
Democratic  group  of  electors  was  contrary  to  the  pro- 
visions of  the  law. 

To  the  writer  of  this  opinion,  the  better  view  would 
seem  to  be  that  the  object  and  design  of  section  49,  in  the 
light  of  the  entire  act,  is  to  preserve  the  identity  of  the 
electoral  ticket  or  ballot  of  each  party  as  a  unit;  for  it  is 
provided  that  the  names  of  candidates  for  the  ofBce  of 
electors  **  shall  be  arranged  in  groux>s  as  presented  in 
the  several  certificates  of  nomination,"  and  that  the 
''names  of  all  the  nominees  of  each  party  for  electors 
may  be  upon  the  same  certificate  of  nomination '^  Sec- 
tion 34.  It  is  also  provided,  in  effect,  that  a  nominee  to 
fill  a  vacancy  shall  be  treated  and  considered  in  arrang- 
ing and  preparing  the  ballot  the  same  as  the  original 
nominee,  and  in  his  place:  Section  44.  Hence,  when  Mr. 
Pierce  was  nominated  to  fill  the  vacancy  caused  by  Mr. 
Miller's  resignation,  his  name  was,  in  legal  contempla- 
tion, it  seems  to  me,  upon  the  certificate  of  nomination 
for  electors  by  the  Democratic  Party,  and  was  therefore 
one  of  the  Democratic  ''group  as  presented  in  the  cer- 
tificate of  nomination,"  and  was  properly  so  printed  on 
the  "official  ballot." 

2.  But  however  this  may  be,  and  whatever  may  be 
the  correct  interpretation  of  section  49,  we  are  all  agreed- 
that  the  mistake,  if  it  was  a  mistake,  in  printing  the 
name  of  Mr.  Pierce  on  the  ''official  ballot"  in  both  ttie 
People's  and  the  Democratic  group  of  electors,  did  nut 
deprive  the  voter  who  cast  such  a  ballot  of  the  elective 
franchise,  or  the  candidate  for  whom  it  was  cast  of  the 
benefit  of  such  vote.  Under  the  law  as  it  now  exists, 
neither  a  voter  nor  a  candidate  has  any  oontrol  or  voice 
whatever  in  the  a.rrang^ment  and  publication  of  the 
names  or  forms  of  the  ballot,  and  the  voter  is  either 
compelled  to  vote  the  "official  ballot"  as  prepared  by 
the  county  clerk,  or  not  vote  at  all.  In  such  case,  in  the 
absence  of  an  affirmative  declaration  in  the  statute  Uiat 
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a  ballot  containing  the  name  of  a  candidate  in  more  than 
one  place  is  void  and  shall  not  be  counted,  we  are  unable 
to  agree  to  the  doctrine  that  an  error  of  the  county  clerk 
in  construing  a  doubtful  provision  of  the  law  should 
disenfranchise  a  large  number  of  voters  who  are  in  no  ; 
way  responsible  for  the  error  or  mistake.  Arfd  such  is 
the  effect  of  the  decisions  under  similar  ballot  laws: 
Bowers  v.  SmitK  17  S.  W.  Rep.  761,  and  20  S.  W.  Rep. 
101  (16  L.  R.  A.  754);  Allen  v.  Qlyrm,  17  Col.  338  (31  Am. 
St  Rep.  304;  15  L.  R.  A.  743;  29  Pac.  Rep.  670);  Northcote 
V.  Fulsford,  44  L.  J.  C.  P.  217. 

8.  The  law  is  mandatory  in  the  sense  that  it  demands 
and  requires  the  county  clerks,  in  the  preparation  of  the 
•'oflBcial  ballot,"  to  strictly  comply  with  all  its  provisions; 
but  not  in  the  sense  that  a  voter*s  right  to  exercise  its 
elective  franchises  will  be  lost  because  of  some  technical 
mistake  of  the  county  clerk  in  printing  the  names  of  can- 
didates upon  the  ballot.  Such  a  construction  of  the  law 
would  not  only  render  an  election  invalid  on  account  of 
an  honest  mistake  of  a  county  clerk,  but  would  open  the 
door  to  the  gravest  fraud.  It  would  place  the  power  in 
the  bands  of  a  dishonest  officer  to  disenfranchise  the 
voters  of  his  county,  as  well  as  cause  the  defeat  of  any 
particular  candidate.  To  defeat  the  will  of  the  people, 
or  a  particular  candidate,  it  would  only  be  necessary  to 
furnish  the  electors,  or  a  part  of  them,  with  ballots 
slightly  variant  or  differing  from  those  prescribed  by 
law.  Unless  the  law  is  clearly  mandatory,  or  in  soqmi 
way  declares  the  consequences  of  a  departure  from  its 
provisions,  the  court  ought  not  to  defeat  the  will  of  the 
people,  when  fairly  expressed,  because  of  some  technical 
error  or  mistake  in  the  form  of  the  ballot;  and  in  this 
case  there  is  no  claim  or  suggestion  of  fraud  on  the  part 
of  any  one,  or  that  the  returns  now  in  the  possession  of 
the  secretary  of  state  do  not  correctly  represent  the  will 
of  the  people  as  expressed  at  the  polls. 

The  public  importance  of  this  case,  and  our  conclu- 
sions resulting  as  they  do  in  an  affirmance  of  the  judg- 
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ment,  have  induced  us  to  consider  it  upon  the  merits;  bat 
in  order  to  avoid  misconception,  it  is  thought  proper  to 
remark  that  it  is  exceedingly  doubtful  whether  the  ques- 
tion sought  to  be  litigated  can  properly  be  determined  in 
a  mandamus  proceeding  against  the  state  canvassing 
board,  who  do  not  have,  and  who  are  not  entitled  to,  the 
possession  of,  or  an  inspection  of,  the  ballots  as  printed  or 
cast  at  an  election,  and  hence  this  cannot  be  considered 
as  a  precedent  upon  that  point 
Affirmed. 


[  Argued  Nov.  22, 1892;  decided  Jan.  9, 1898;  rehearing  denied  Jan.  28, 1898.] 

J.  E.  ROACH  ET  AL  V.   CITY  OF  EUGENE. 

[8.C.31  Pac.  Rep.  826.1 

L  Stsevt  iMPBOYEMsim— Noncz  to  Biddebs. — A  posted  notice  of  the  let- 
ting of  a  contract  to  make  a  street  improvement,  stating  that  bids  will 
be  received  by  the  street  committee  at  the  city  recorder's  office  until  A 
specified  date,  according  to  an  ordinance  requiring  such  bids  to  be  let  to 
the  lowest  bidder,  and  that  the  grading  is  to  be  completed  within  sixty 
days,  and  the  graveling  within  ninety  days,  from  the  dat«  of  letting  the 
contract,  sufficiently  states  the  time  when,  and  the  place  where,  the  con- 
tract is  to  be  let,  as  well  as  the  time  within  which  it  is  to  be  performed, 
within  a  provision  of  a  city  ordinance  requiring  such  statement  in  pub- 
lished or  printed  notices. 

2.  Idem— Public  Places.— A  dty  recorder's  certificate,  reciting  that  ba 
posted  copies  of  a  notice  of  the  letting  of  a  contract  for  a  street  im- 
provement on  the  bulletin  board  at  the  dty  hall,  and  at  the  court  house, 
and  on  the  northwest  corner  of  a  certain  person's  brick  building  situated 
on  the  comer  of  two  designated  streets,  suffidently  shows  that  copies  ef 
the  printed  notices  were  posted  in  three  public  places.  This  term  is  a 
relative  one,  but  in  general  it  is  a  place  where  a  posted  notice  is  likely  to 
be  seen  and  known  by  the  community. 

Lane  County:  Martin  L.  Pipes,  Judged 

Defendant  appeals.    Reversed. 

Geo.  B,  Dorris  (J.  J.  Walton,  and  E.  R  Skipiporth  on  the 
brief),  for  Appellant 

A.  E.  Oallagher,  for  Respondent 
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Lord,  C.  J. — This  is  a  petition  for  a  writ  of  review  to 
examine  into  the  legality  of  the  proceedings  of  defendant 
in  making  certain  improvements  by  grading  and  gravel- 
ing a  part  of  Madison  Street  in  the  city  of  Eugene,  etc. 
A  return  was  made  to  the  writ,  and  a  trial  had  thereon, 
which  resulted  in  a  judgment  in  favor  of  plaintiffs  declar- 
ing such  proceedings  irregular  and  void.  From  this 
judgment  defendant  has  appealed  to  this  court. 

The  petition  inter  alia  recites  that  plaintiffs  are  owners 
respectively  of  separate  pieces  of  property  in  the  city  of 
Eugene,  and  that  de|endant  by  an  ordinance  declared  the 
cost  of  improving  the  street  in  front  of  such  property  a 
lien  thereon,  and  that  defendant  threatened  and  was 
about  to  enforce  such  lien  by  sale  of  said  property,  and 
prayed  for  an  order  directing  the  city  recorder,  who  had 
charge  of  the  record  and  proceedings  of  defendant,  to 
return  into  said  court  a  certified  copy  of  that  part  of  all 
ordinances  pertaining  to  the  establishment  of  a  grade, 
grading,  and  graveling,  and  levying  assessments  upon 
the  property  along  Madison  Street,  etc.,  and  particularly 
such  parts  of  ordinances  Nos.  164,  166,  and  184  as  relate 
to  said  Madison  Street,  together  with  a  certified  copy  of 
the  notice  to  contractors  of  the  letting  of  the  contracts, 
etc.,  and  the  proof  of  posting  the  same,  etc.,  pursuant 
to  ordinance  No.  166,  together  with  a  certified  copy  of 
all  records  and  minutes  of  all  proceedings  had  by  the 
common  council  of  defendant  pertaining  to  the  grading 
and  graveling  of  said  street,  etc. 

The  contention  for  plaintiff  involves  substantially  two 
points:  First,  that  the  notice  of  the  letting  of  the  contract 
to  make  such  improvements  is  fatally  defective;  and, 
second,  that  the  proof  of  posting  the  same  is  insufficient 
The  notice  to  contractors  and  property  owners  along 
Madison  Street  is  as  follows: — 

'•Notice  is  hereby  given,  that  pursuant  to  an  order  of 
the  common  council,  July  30,  1891,  bids  will  be  received 
by  the  street  committee  at  the  recorder's  office  until  7 
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o'clock  P.  M.,  August  11,  1891,  to  grade  and  erravel  Madi- 
son Street  from  Eight  Stre'et  to  north  side  of  Cheshire 
Street,  according  to  the  provisions  of  ordinance  No.  166, 
passed  by  the  common  council,  July  80,  1891,  said  grad- 
ing to  be  completed  within  sixty  days,  and  the  graveling 
withing  ninety  days,  from  the  date  of  the  letting  of  the 
contracts.  The  grading  and  graveling  will  be  let  in  sep- 
arate contracts.  All  work  to  be  done  under  the  super* 
vision  of  the  street  committee,  etc.  Bonds  will  be  required 
for  the  faithful  performance  of  the  contract.  The  com- 
mittee reserves  the  right  to  reject  aay  and  all  bids. 

•*B.  P.  DoRRis,  Recorder. 

•*Wm.  Preston,  Chairman  St  Com. 
"Dated  Eugene,  July  31,  1891." 

Section  70  of  the  defendant's  charter  provides  that 
"no  contract  to  grade  or  gravel  any  street  or  alley  shall 
be  let  till  after  the  recorder,  by  order  of  the  common 
council,  shall  have  given  ten  days'  notice  thereof  by 
publication  in  some  newspaper  published  in  the  city  of 
Eugene,  or  by  posting  notice  thereof  in  three  public 
places  in  said  city  not  less  than  ten  days  prior  to  the  time 
of  letting  such  contract. "  Section  71  provides  that ' '  such 
notice  shall  state  the  time  when,  and  place  where,  said 
contract  will  be  let,  and  refers  to  the  ordinance  providing 
for  the  improvement  of  such  street  or  alley  by  num- 
ber, and  the  date  of  its  passage,  and  shall  specify  what 
part  of  such  improvement  or  repair  shall  be  let  in  one 
contract,  and  the  time  within  which  the  same  shall  be 
required  to  be  done."  Section  72  provides  that  "the 
owners  of  two-thirds  of  the  property  adjacent  to  such 
street  or  alley,  or  part  thereof,  to  be  unproved,  have  the 
right  to  make  and  file  with  the  recorder  a  written  remon- 
strance against  the  proposed  improvement  or  repair  at 
any  time  on  or  before  the  last  two  days  preceding  the  day 
stated  in  said  notice  for  the  letting  of  such  contract" 

1.  The  grounds  of  the  objection  to  the  validity  of  the 
notice  are,  (1)  that  it  does  not  state,  as  the  charter  re* 
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quires,  the  time  when,  or  the  place  where,  the  contract 
will  be  let,  or  (2)  the  time  within  which  the  work  is  to 
be  done.  The  argument  is  that  the  notice  states  that 
bids  will  be  received  for  letting  the  contracts  to  make 
such  improvements,  but  that  it  does  not  state  when  or 
where  the  bids  will  be  examined,  or  the  contracts  let; 
that  receiving  bids  is  an  entirely  different  thing  from 
letting  the  contracts.  In  effect,  the  notice  states  that 
bids  for  letting  the  contracts  for  grading  and  graveling 
the  street  according  to  the  provisions  of  the  ordinance, 
will  be  received  by  the  street  committee  at  the  recorder's 
office  until  August  11,  1891.  The  place  where  such  bids 
will  be  received  for  letting  of  the  contracts,  and  the  time 
when  the  receiving  of  them  will  expire,  are  stated;  the 
place  is  the  recorder's  office,  and  the  time  is  the  eleventh 
of  August,  1891.  Now,  section  69  of  the  charter  of  de- 
fendant requires  that  the  grading  and  graveling  of  any 
street  is  to  be  let  by  contract  to  the  lowest  responsible 
bidder.  So  that  on  the  eleventh  of  August,  1891,  when 
the  time  fixed  for  receiving  bids  expired,  the  lowest 
responsible  bidders  became  entitled  to  have  the  contracts 
awarded  to  them.  It  may  be  that  such  contracts  were 
not  made  out  and  executed  until  the  next  day,  as  the 
record  discloses,  but  the  eleventh  of  August,  1891,  fixed 
the  time  or  date  when  the  bids  would  disclose  the  con- 
tractors who  would  be  entitled  to  the  contracts. 

The  notice  as  given  states  that  the  grading  must  be 
completed  within  sixty  days,  and  the  graveling  within 
ninety  days,  from  the  date  of  letting  the  contract  At 
the  time  specified  when  the  bidding  would  close,  the 
lowest  bidders  being  entitled  to  the  contract,  would  under- 
stand when  the  contract  for  such  grading  and  graveling 
must  be  completed  and  to  make  their  arrangements  to 
fulfil  them.  In  Eneeland  v.  Furlong,  20  Wis.  437,  under 
a  charter  requiring  that  due  notice  shall  be  given  of  the 
time  and  place  of  letting  the  contract,  and  the  notice  to 
contractors  stated  that  •* sealed  proposals  will  be  received 
by  the  undersigned  till  Wednesday,  the  sixteenth  instant^ 
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at  6  o'clock  P.  M.,"  etc.,  no  question  was  raised  that  the 
requirements  of  the  charter  were  not  complied  with. 
Our  conclusion,  then,  is,  that  the  notice  does  state  the 
time  when,  and  the  place  where,  the  contract  is  to  be  let 
to  the  contractors,  or  lowest  bidders,  as  well  as  the  time 
within  which  such  contracts  must  be  performed.  This 
result  likewise  disposes  of  another  objection, — namely, 
that  the  property  owners  are  deprived  of  their  right  to 
remonstrate  and  to  be  heard,  as  given  by  section  73,  be- 
cause it  is  based  on  the  assumption  that  the  notice  does 
not  specify  the  time  and  place  where  the  contracts  are  to 
be  let,  which  we  have  shown  is  incorrect 

2.  The  next  contention  is  that  the  certificate  of  the 
recorder  does  not  state  the  facts  which  show  that  copies 
of  the  printed  notice  were  posted  in  three  public  places. 
His  certificat<e  recites  that  he  posted  copies  of  the^ printed 
notice  in  three  conspicuous  places  in  the  city  of  Eugene, 
to  wit:  ''On  the  bulletin  board  at  the  city  hall,  and  at 
the  court  house,  and  on  the  northwest  corner  of  A-  V. 
Peter's  brick  building,  situated  on  the  corner  of  Willam- 
ette and  Eighth  Streets."  It  would  be  difficult  to  con- 
ceive any  statement  of  facts  that  would  better  indicate 
or  show  that  a  notice  was  posted  in  a  public  place  than 
the  statement  that  it  was  posted  on  the  bulletin  board  at 
the  city  hall,  or  at  the  court  house,  or  on  a  store  on  the 
corner  of  two  public  streets. 

In  Campbell  v.  Wheeler,  69  Iowa,  588  (29  N.  W.  Eep. 
613),  it  was  held  that  the  posting  of  a  notice  on  a  court 
house,  though  not  on  the  front  thereof,  was  a  compliance 
with  the  law  requiring  posting  in  a  public  place.  In 
Wilson  V.  Bucknam,  71  Me.  545,  an  officer  stated  in  his 
return  that  a  school  house  on  which  he  i)osted  a  notice 
was  a  public  place,  and  it  was  held  sufficient  evidence  of 
the  fact  A  public  place  is  a  relative  tjBrm.  The  mani- 
fest object  in  posting  a  notice  is  to  attract  attention  to  it; 
and  if  it  is  posted  at  a  place  where  it  would  be  likely  to 
attract  the  public  attention,  so  that  its  contents  may  be- 
come known  to  the  community,  such  a  place  should  be 
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considered  a  public  place.  Hence,  within  the  meaning 
of  the  various  statutes  requiring  notice  to  be  posted  in  a 
public  place,  a  place  where  the  citizens  frequently  meet, 
or  resort,  or  have  occasion  to  be,  is  construed  to  be 
a  *' public  place;''  that  is,  a  public  and  proper  place 
for  posting  notices  which  is  likely  to  give  the  information 
designed  to  be  conveyed  by  it  to  those  interested;  and  in 
what  way  could  this  have  been  better  attained  than  by 
setting  up  the  notices  in  the  places  indicated  in  the  cer- 
tificate? As  the  notices  were  not  defective  in  the  partic- 
ulars challenged,  and  were  duly  posted,  the  defendant 
acquired  jurisdiction,  and  was  authorized  to  make  the 
improvements  in  the  manner  provided  in  the  ordinance. 
The  judgment  is  reversed. 


[Argued  Nov.  28, 1802;  decided  Jan.  9, 1803.] 

JOHN  SAVAGE  v.  CITY  OF   SALEM. 

[8.  a  81  Pac  Rep.  832.] 

Strset  OBSTRucnoNS— Nuibancbs.— The  streeta  and  highways  belong  en- 
tirely to  the  public,  and  cannot  be  encroached  upon  or  impeded  by  pri- 
vate persons  for  private  use ;  but  municipal  corporations  having  control 
of  streets,  may  permit  erections  or  obstructions  therein  when  they  are 
intended  to  supply  a  public  demand. 

KuisAKCEs — Watbr  Tank  in  Street.— Water  tanks  erected  by  a  private  in- 
dividual to  supply  his  wagons  with  water  to  sprinkle  the  city  streets, 
under  an  express  authority  from  the  city  council,  for  compensation  to 
be  received  by  him  from  adjoining  property  owners,  are  not  nuisances 
per  sCf  although  they  may  become  nuisances  by  subsequent  use. 

LiCEHss — Revocation — Nuisance.— A  city  which  has  granted  a  license  or 
franchise  to  a  private  person  to  occupy  a  portion  of  a  street  for  a  public 
purpose — such  as  the  erection  of  water  tanks  to  supply  his  street 
sprinklers — cannot,  after  he  has  expended  money  on  the  faith  thereof^ 
revoke  his  license  without  compensating  him,  unless  such  erection  is  or 
has  become  by  subsequent  use  an  actual  nuisance,  which  ia  a  question 
for  the  jury. 

Marion  County :  Reuben  P.  Boise,  Judge. 

This  is  an  action  co  recover  damages  for  the  removal 
by  defendant  of  two  water  tanks  which  had  been,  with 
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permission  of  defendant,  erected  by  plaintiff  on  State 
and  C!ourt  Streets  in  the  city  of  Salem  for  the  purpose  of 
supplying  sprinkling  wagons  with  water  for  street  sprink- 
ling, and  comes  here  on  appeal  from  a  judgment  in  favor 
of  the  plaintiff.     Affirmed. 

D'Arcy  db  Bingham,  for  Appellant. 

Bonham  db  Holmes,  for  Respondent 

Bean.  J.— On  the  sixteenth  of  February,  1887,  the 
city  of  Salem,  through  its  common  council,  authorized 
and  empowered  the  plaintiff,  under  the  supervision  of  its 
street  supervisor,  to  erect  and  maintain  water  tanks  for 
the  purpose  of  supplying  his  street-sprinkling  wagons 
with  water  with  which  to  sprinkle  and  allay  the  dust  on 
certain  of  the  principal  streets  of  the  city,  for  a  compen- 
sation to  be  by  him  received  from  the  adjoining  property 
owners.  Under  this  authority  the  two  tanks  in  question 
were  erected  by  plaintiff  at  the  places  designated  by  and 
under  the  supervision  of  the  street  supervisor,  and  were 
maintained  and  used  by  plaintiff  for  the  purposes  for 
which  they  were  authorized,  until  July  7,  1891,  when  the 
council  ordered  and  directed  the  street  commissioner  to 
remove  the  tanks,  which  was  accordingly  done  after  a 
refusal  by  plaintiff  to  remove  them  himself,  whereupon 
this  action  was  commenced  to  recover  damages  for  such 
removal. 

The  contention  for  defendant  is,  (1)  that  the  city  had 
no  power  or  authority  to  authorize  the  erection  of  these 
water  tanks  in  the  streets,  because  they  were  to  be  used 
for  private  purposes,  and  were  therefore  nuisances  per  «f, 
which  could  be  abated  at  any  time;  and  (2)  if  this  is  not 
so,  the  permission  to  so  erect  them  was  but  a  mere 
license,  revocable  at  the  pleasure  of  the  city.  At  the 
outset  it  is  well  to  note  that  this  case  is  unembarrassed 
by  any  question  as  to  the  right  or  remedy  of  an  abutting 
property  owner,  or  of  a  private  individual  who  has  suf- 
fered some  injury  special  to  himself,  and  not  in  common 
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with  the  public,  from  the  erection  or  obstruction  in  ques- 
tion, but  is  solely  a  question  between  the  municipality 
which  authorized  the  alleged  obstruction  and  the  licensee; 
hence  many  of  the  authorities  cited  and  relied  on  by  the 
defendant  are  not  applicable  to  the  facts  of  this  case,  or 
in  point,  and  the  Isuiguage  of  the  opinions  in  these,  as  in 
all  cases,  must  be  interpreted  in  the  light  of  the  particular 
facts  as  presented  to  the  court 

As  a  general  rule,  it  has  been  said  that  **  public  high- 
ways belong,  from  side  to  side,  and  end  to  end,  to  the 
public":  Staie  v.  Berdetta,  73  Ind.  185  (38  Am.  Rep.  117); 
Elliott,  Roads,  478;  hence  any  unauthorized  permanent 
erection  or  structure  which  materially  encrotiches  upon  a 
public  street  or  highway,  and  impedes  or  interferes  with 
travel,  is  a  nuisance  per  se,  and  may  be  abated  as  such, 
notwithstanding  ample  space  is  left  for  passage  by  the 
public.  But  it  now  seems  settled  that  municipal  authori- 
ties which  possess  under  their  charters  general  control 
over  the  streets,  have  the  power  to  and  may  authorize 
and  render  lawful  obstructions  and  erections  therein  for 
a  public  purpose,  which  otherwise  would  be  deemed  nui- 
sances, on  the  ground  that  such  erections  or  structures 
are  merely  putting  the  street  to  a  new  and  improved  use, 
as  demanded  and  required  by  the  necessities  of  the  times 
and  the  modern  conveniences  and  appliances.  It  is  upon 
this  principle  that  the  right  to  grant  franchises  author- 
izing the  use  of  the  streets  for  water  and  gas  pipes,  for 
the  construction  and  operation  of  street  railways,  the 
erection  of  water  hydrants  and  lamp  posts,  of  telegraph, 
telephone,  electric-light,  and  railway  poles,  and  similar 
structures,  is  maintained  and  now  generally  recognized 
and  upheld  by  the  courts:  2  Dillon,  Mun.  Corp.  §§  657- 
637;  Keasby,  Electric  Wires,  86, 89;  Thompson,  Electricity, 
g§  26,  28.  Since  a  municipal  corporation  holds  its  con- 
trol and  i)ower  over  the  streets  in  trust  for  the  public,  it 
has  no  authority  to  authorize  or  permit  private  persons 
or  corporations  to  erect  or  maintain  permanent  obstruc- 
tions therein  for  purely  private  purposes:    Pettis  v.  John- 
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son,  56  Ind.  139;  Emerson  v.  Babcock,  66  Iowa,  257  (23  N. 
W.  Rep.  656);  Farrell  v.  Mayor,  5  N.  Y.  Supp.  672.  But  it 
may  authorize  such  erections  or  structures  by  private 
persons  or  corporations  for  the  purpose  of  serving  the 
public  for  private  gain,  and  in  such  case,  although  such 
structures  may  in  fact  be  or  become  a  public  nuisance, 
and  liable  to  abatement  as  such,  they  cannot  be  held  to 
be  a  nuisance  per  se.  '*It  is  a  legal  solecism  to  call  that 
a  public  nuisance  which  is  maintained  by  public  author- 
ity": Harris  y.  Thompson,  9  Barb.  350.  Hence,  in  Com- 
monwealth  v.  City  of  Boston,  97  Mass.  553,  it  was  held  that 
the  specifications  and  decision  by  the  mayor  and  alder- 
men of  a  city  through  which  the  lines  of  an  electric  tele- 
graph company  pass,  made  and  recorded,  determining 
the  kind  and  location  of  the  posts  of  the  company  in  a 
highway,  are  conclusive  upon  the  rightfulness  of  their 
erection,  so  that  they  cannot  be  lawfully  removed  by  the 
city  or  its  officers,  or  treated  in  any  manner  as  a  public 
nuisance.  So  where  a  railroad  company,  under  an  act 
granting  it  power  to  construct  its  railroad  on  a  public 
highway,  occupied  a  portion  of  the  road,  not  exceeding 
the  extent  allowed  by  law,  and  obstructed  travel  on  such 
portion,  it  was  held  not  to  be  guilty  of  a  nuisance:  Dan- 
ville R.  R.  Co.  V.  Commonwealth,  73  Pa.  St.  29.  To  the 
same  effect  is  RandZe  v.  Pax^  R  R  Co,  65  Mo.  325. 

It  follows,  then,  that  the  water  tanks  in  question  hav- 
ing been  erected  by  plaintiff  by  the  authority  and  per- 
mission of  the  defendant  at  the  places  designated  and 
selected  by  its  agent  and  under  his  supervision,  cannot 
be  held  to  be  public  nuisances  per  se,  if  they  were  erected 
and  maintained  for  public  and  not  private  purposes,  and 
this  depends  upon  whether  sprinkling  the  streets  of  a 
municipality  is  a  public  purpose,  or,  in  other  words, 
a  business  in  which  the  corporation  itself  may  lawfully 
engage.  There  seems  scarcely  room  for  two  opinions 
upon  this  point,  so  unquestionable  is  it  that  street  sprink- 
ling is  a  public  purpose.  As  was  said  by  Pierpont,  J., 
in  West  v.  Bancroft,  32  Vt  371,  in  sustaining  the  right  of 
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the  city  to  construct  a  reservoir  in  a  street  for  the  pur- 
pose of  retaining  water  to  be  used  in  sprinkling  streets 
and  extinguishing  fires:  *'A11  those  acts  which  tend  to 
facilitate  travel,  and  add  to  the  ease,  comfort,  and  con- 
venience of  the  traveler,  or  his  beasts,  whether  it  be  by. 
cutting  down  hills,  filling  ravines,  paving  roads,  erecting 
watering-troughs,  or  sprinkling  the  streets,  are  acts 
which  it  is  proper  and  often  necessary  for  the  public  to 
do,  *  *  *  and  perhaps  no  other  one  of  these  acts 
would  add  so  much  to  the  comfort  of  the  passers  on  the 
highway,  as  well  as  all  the  inhabitants  of  the  vilAge,  as 
that  of  the  sprinkling  the  streets.  *'  And  in  State  v.  Eeis, 
38  Minn.  371  (38  N.  W  Rep.  97),  it  was  held  that  street 
sprinkling  is  a  ** local  improvement,"  for  which  an 
assessment  may  be  levied  upon  the  property  fronting  or 
abutting  upon  the  street  sprinkled  in  proportion  to  its 
lineal  feet  frontage;  and  in  the  course  of  the  opinion, 
Mitchell,  J.,  said  *'that  street  sprinkling  is  a  public 
purpose,  is  unquestioned."  So,  too,  a  public  pump  in  a 
street  has  been  held  not  to  be  a  nuisance  to  an  abutting 
lot-owner,  when  maintained  by  the  city  authorities:  Los- 
tutter  v.  aty  of  Aurora,  126  Ind.  436  (26  N.  E.  Rep.  184). 
We  conclude,  therefore,  that  the  water  tanks  erected  by 
the  plaintiff  were  not  nuisances  per  se,  afid  could  not  be 
abated  as  such,  and  that  whether  they  were  or  had 
become  in  fact  nuisances,  was  a  question  for  the  jury, 
and  its  verdict  is  conclusive  upon  that  matter. 

Passing  now  to  a  consideration  of  the  question  as  to 
tfae  right  of  the  city  o  revoke  the  license  under  which 
plaintiff  erected  the  water  tanks,  the  rule  seems  to  be  that 
after  a  municipality  has  granted  a  license  or  franchise  to 
a  private  person  or  corporation  to  occupy  a  portion  of  a 
street  for  public  purposes,  and  the  licensee  has  acted  upon 
such  grant,  and  expended  money  on  the  faith  thereof,  the 
city  cannot  revoke  the  license  without  compensation  to 
the  oTirner,  unless  the  erection  or  structure  so  authorised 
is,  or  has  in  fact  by  subsequent  use  become,  an  actual 
nuisance :    1  Dillon,  Mun.   Corp.  314 ;  Hudson  Telephone 

XXm.  Ob.— 25. 
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Co.  V.  Jersey  City,  49  N.  J.  L.  803  (60  Am.  Rep.  619); 
Commonwealth  v.  City  of  Boston,  97  Mass.  553.  In  this 
case,  the  question  as  to  whether  these  water  tanks  were 
or  by  plaintiffs  negligence  had  become  nuisances,  was 
submitted  to  the  jury,  and  their  verdict  being  against  the 
city,  it  was  not  justified  in  revoking  the  license  and  re- 
moving the  tanks,  and  must  respond  in  damages  to  plain- 
tiff for  so  doing. 

Judgment  of  the  court  below  is  therefore  affirmed. 


[Argued  November  23, 1892;   decided  January  9, 1808.] 

OR.  &  CAL.  R.  R  CO.  v.  LANE  COUNTY  et  al. 

[8.  a  31  Pac.  Rep.  964.] 

1.  Taxation— La  KD  Obants — Ikdkmnitt  Lands.— Lands  earned  by  a  mil- 

way  company  under  a  land  grant  from  congress,  and  selected  indemnity 
lands  for  which  it  is  entitled  to  receive  a  patent  are  subject  to  taxation 
like  other  lands  for  which  it  has  received  a  patent,  but  the  unselected 
indamnity  lands  are  not  taxable. 

2.  Taxation— List  op  Peopebtt  —  Codk,  {  2769.— The  verified  list  of  prop- 

erty called  for  by  section  2769,  Hill's  Code,  is  only  an  aid  to  the  assessor; 
be  is  not  bound  by  it,  nor  is  it  an  assessment  of  the  property.  Bank  v. 
Jordan^  16  Or.  115,  approved. 

8.  BoAfio  OF  Equalisation — Code,  J  J  2779,  2780.— Under  the  powen  con- 
ferred by  sections  2779  and  2780,  Hill's  Code,  the  board  of  equalixation 
may  place  on  the  assessment  roll,  and  may  value  without  notice,  any 
and  all  omitted  property,  but  if  the  board  proposes  to  change  the  valae 
of  property  already  assessed,  it  must  give  the  taxpayer  three  days'  notice. 
Bofik  V.  Jordan,  16  Or.  116,  approved. 

i.  Taxation  —Notice— Constitutional  Guabantt.—  Notice  in  some  form  is 
an  essential  element  of  every  just  proceeding  whereby  the  property  of  ft 
citizen  is  to  be  affected — this  is  a  constitutional  guaranty  that  no  dtizea 
shall  be  deprived  of  his  life,  his  liberty,  or  his  property,  without  an  op- 
portunity to  offer  objections  and  be  heard  upon  them. 

5.  Idem  —  Sheriff's  Assessment  —  Code,  2  2831. —  A  statute  empowering  ft 
sheriff  (  who  is  tax  collector )  to  add  to  the  tax  roll  without  notice  to 
the  owner  property  omitted  by  the  assessor,  and  to  collect  taxes  thereon, 
is  not  unconstitutional  where  there  is  a  board  of  equalization  who  boM 
a  public  meeting  at  a  stated  time,  with  power  to  add  to  and  correct  tbe 
1  sseasor's  rolls.  The  taxpayer  has  noticvi  by  the  statute  that  thic  board 
will  meet  to  correct  errors  and  omissions,  and  it  is  his  duty  to  appear  and 
see  t^t  aHl  his  property  is  corrpctly  listed;  if  he  n^lects  this  duty,  and 
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this  opportunity  to  be  heard,  he  cannot  object  when  his  omitted  prop- 
erty is  assessed  by  the  sherifif  and  made  to  bear  its  share  of  the  public 
burden. 

8.  Idem  —  Altebation  of  Assessment  Roll.— Adding  to  the  assessment  roll 
property  not  assessed,  is  a  correction  of  the  roll,  and  not  an  alteration. 

7.  IwjUKCTiON — Payment  of  Taxes  Due.— A  taxpayer  who  has  not  ten- 
dered, or  offered  to  pay,  his  just  proportion  of  taxes,  cannot  enjoin  the 
sale  of  his  land  for  delinquent  taxes  on  the  ground  of  want  of  notice 
of  assessment  thereof. 

Lane  County:  Martin  L.  Pipes,  Judge. 

Bill  in  equity  by  the  Oregon  &  California  Railroad 
Company  to  enjoin  Lane  County  and  James  E.  Noland, 
its  sheriff,  from  selling  certain  lands  of  plaintiff  for  de- 
linquent taxes.  From  a  decree  dismissing  the  complaint 
on  a  demurrer  plaintiff  appeals.     Reversed. 

Wm.  D,  Fenton  (Bronaugh  S  McArthur,  and  E.  R.  Skip- 
worth  on  the  brief),  for  Appellant 

Section  2831  of  the  Code  is  void  because  it  does  not 
provide  for  notice  to  the  taxpayer,  and  because  the  duties 
of  the  sheriff  are  purely  ministerial.  The  act  of  assess- 
ing property  is  quasi-judicial,  and  it  is  a  proceeding 
which  ultimately  may  ripen  into  a  judgment  and  lead  to 
the  sale  of  the  property,  and  therefore  notice  of  the 
attempted  assessment  must  be  given  in  some  form  or 
other:  Cooley,  Taxation,  2d  ed.  51,  361,  366;  Stewart 
v.  Palmer,  74  N.  Y.  183;  San  Mateo  County  v.  Southern 
Pacific  Railroad  Co.  13  Fed.  Rep.  722  (8  Saw.  238);  Santa 
Clara  County  v.  The  Southern  Pacific  Railroad  Co,  18  Fed. 
Rep.  385;  Albany  CUy  Bank  v.  Maher,  20  Blatch.  341; 
McMillen  v.  Anderson,  95  U.  S.  37 ;  Eager  v.  Reclamation 
District,  111  U.  S.  701 ;  Blake  v.  People,  109  111.  504 ;  Ca- 
hoon  v.  CoCy  57  N.  H.  556 ;  Davidson  v.  New  Orleans,  96  U. 
S.  104 ;  36  N.  J.  L.  70 ;  Dundee  Mortgage  &  Trust  Invest 
Co.  V.  Parrish,  11  Saw.  101 ;  Poppleton  v.  Yamhill  County, 
18  Or.  377;  Pomeroy  Coal  Co.  24  Pac.  Rep.  340;  Hill's 
Code,  §  2760. 

The  assessment  made  by  the  sheriff  is  void  because 
tlie  lands  are  not  described  in  separate  parcels,  with  a 
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separate  value  affixed  to  each  parcel,  as  required  by  tho 
Code :  Sections  2752,  2770,  2773,  2776 ;  Strode  v.  Washer,  17 
Or.  54;  Cooley,  Taxation,  2d  ed.  400,  402;  Martin  v.  Cole,  38 
Iowa,  401;  Allegheny  Comm,  v.  Mining  Co.  61  Md.  535;  1 
Desty,  Taxation,  573;  Shuinin  v.  Inman,  26  Me.  228; 
Teinll  V.  Groves,  18  Cal.  149. 

The  alteration  of  the  assessment  roll  by  the  sheriff, 
by  adding  property  not  assessed,  renders  the  tax  claimed 
illegal :  Weston  v  Monroe,  47  N.  W.  Rep.  446 ;  Ferton  v. 
Feller,  33  Mich.  199 ;  Clark  v.  Axford,  5  Mich.  182. 

The  demurrer  should  be  overruled  for  the  reason  that 
it  is  averred  in  the  complaint  that  unimproved  real  estate 
was  assessed  for  the  year  1890  in  Lane  County  at  not  to 
exceed  forty  per  cent  of  its  cash  value,  while  the  unim- 
proved lands  of  the  plaintiff  were  assessed  double  their 
cash  value.  It  is  well  settled  that  a  court  of  equity  will 
not  restrain  a  tax  which  is  merely  excessive ;  but  by  the 
averments  of  the  complaint  the  over-valuation  of  plain- 
tiffs lands,  as  compared  with  other  lands,  works  out  a 
fraudulent  result.  The  assessment  becomes  illegal  to 
the  extent  of  an  excessive  tax,  and  relief  may  be  had  ia 
equity  without  resort  to  a  board  of  equalization  •  Cal  A 
Or,  Land  Co.  v.  Oowen,  48  Fed.  Rep.  775.  Herscyv.  Board, 
37  Wis.  79;  Merrill  y,  Humphrey,  24  Mich.  170;  Schettkr 
V.  City  of  Fort  Howard,  43  Wis.  49. 

If  the  court  should  be  of  the  opinion  that  the  plaintiff, 
seeking  to  enjoin  a  void  tai,  could  not  have  relief  in 
equity  until  such  portion  of  the  tax  as  he  conceded  to  be 
due  was  paid,  still  such  a  rule  is  not  applicable  to  the 
case  at  bar.  The  requirement  that  the  legal  tax  should 
first  be  paid  before  the  illegal  will  be  restrained,  only 
carries  out  the  maxim  of  **He  who  seeks  equity  must  do 
equity,'*  but  that  applies  only  where  some  portion  of  the 
tax  is  admitted  to  be  legal,  or  where  the  court  can  see 
that  some  portion  of  the  tax  is  legal :  Dundee  Mtg.  Co.  v- 
Charlton,  13  Saw.  27 ;  Brown  v.  School  Dist  12  Or.  345. 

Oeorge  A.  Dorria,  A,  C,  Woodcock,  and  L.  BUyeu,  for 
Respondents. 


Jan.  1893.]    O.  &  C.  R.  R  Co.  v.  Lane  County.        389 

opinion  of  the  court — Lord,  C.  J. 

Lord,  C.  J. — In  substance,  the  complaint  shows  that' 
the  plaintiff,  during  the  year  1899,  was  the  owner  and  in 
possession  of  certain  property  in  Lane  County,  known 
and  designated  generally  as  its  interests  in  the  lands 
granted  by  the  act  of  congress  of  July  25,  1866,  and  cer- 
tain other  subsequent  acts  relating  to  said  land  grant; 
that  of  the  lands  so  granted  there  have  been  patented  to 
the  plaintiff  fifty-three  thousand  three  hundred  and  thirty- 
two  and  twelve  one  hundredth  acres;  that  there  have  been 
earned  by  the  plaintiff  thirty-four  thousand  five  hun- 
dred and  thirty-six  and  thirty-nine  one  hundredth  acres 
more  of  such  lands,  as  well  as  fifty-nine  thousand  three 
hundred  and  sixty-nine  and  eighty-eight  one  hundredth 
acres  of  selected  indemnity  lands  which  the  plaintiff  is 
entitled  to  have  patented  under  the  grant,  but  which  are 
yet  unpatented;  and  that  there  are  ninety  thousand  three 
hundred  and  seventy-one  and  twenty-three  one  hundredth 
acres  of  indemnity  lands  still  unselected  by  it,  but  which, 
when  selected,  the  company  is  entitled  to  have  patented, 
etc. ;  that  the  lands  so  patented  were  assessed  during  the 
year  1890  by  the  defendant  county,  and  the  taxes  thereon 
paid  to  the  defendant  Noland  as  such  sheriff  of  the  county; 
that  on  or  about  the  first  day  of  April,  1891,  the  defend- 
ant Noland,  as  such  sheriff,  without  authority  of  Jaw, 
altered  and  added  to  the  assessment  roll  of  Lane  County 
for  the  year  1890  the  unpatented  lands  aforesaid,  as  well 
as  the  unselected  indemnity  lands,  and  returned  the  said 
assessment  roll  to  the  county  clerk  so  altered,  and  after 
he  had  added  thereto  the  aforesaid  lands  as  delinquent 
for  taxes  thereon  for  the  year  1890,  in  the  sum  therein 
specified,  and  that  thereafter  the  county  clerk  prepared 
and  returned  to  the  defendant  Noland,  as  such  sheriff,  a 
pretended  delinquent  roll  with  a  pretended  warrant,  reg- 
ular on  its  face,  commanding  the  sheriff  to  seize  and  sell 
the  property  described  therein  to  satisfy  the  sum  speci- 
fied; that  thereafter,  and  in  pursuance  of  such  pretended 
warrant,  the  said  sheriff,  at  the  date  alleged,  did  levy 
upon  the  real  property  described,  for  the  purpose  of  col- 
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>lectiDg  the  said  delinquent  taxes,  and  will,  unless  re- 
strained, etc.,  sell  the  same  to  satisfy  such  warrant,  with 
costs  accruing;  that  the  sheriff  placed  upon  and  added  to 
the  said  assessment  roll,  without  notice  to  the  plaintiff, 
the  said  property  already  described  and  assessed,  and 
levied  thereon  a  tax  of  twenty-two  mills  on  the  dollar, 
arbitrarily  and  without  consideration  of  the  value  of  any 
particular  tract  of  said  land,  or  in  any  way  observing  the 
laws  relating  to  the  assessment  of  property;  that  said 
sheriff,  without  notice,  and  intending  to  wrong  the  plain- 
tiff, put  an  excessive  valuation  upon  each  acre  of  said 
land,  etc. ;  aud  that,  in  so  altering  and  changing  the  roll 
by  adding  said  property,  and  in  assessing  and  leying  a 
tax  thereon,  the  said  sheriff  acted  without  authority  of 
law,  and  his  acts  are  void,  etc. ;  that  the  seizure  of  such 
lands  under  the  warrant  aforesaid  is  a  cloud  upon  plain- 
tiff's title,  and  unless  restrained  will  lead  to  a  multi- 
plicity of  suits  for  the  reasons  therein  alleged,  etc; 
wherefore  the  plaintiff  asks  that  the  injunction  be  made 
perpetual,   and  that  said  assessment  be  decreed  to  be 
void,  etc.     The  defendants  interposed  a  demurrer  that 
the  complaint  does  not  state  facts  sufBicient  to  constitute 
a  cause  of  suit,  which  the  court  below  sustained  and 
dismissed  the  complaint 

1.  In  this  statement  of  the  facts  we  have  omitted 
some  allegations,  and  only  endeavored  to  state  the  sub- 
stance and  effect  of  the  others,  so  as  to  present  the 
essential  and  vital  point  which  counsel  for  the  plaintiff 
desire  to  have  decided.  This  point  goes  to  the  jurisdic- 
tion of  the  sheriff  to  add  to  the  assessment  roll  the  lands 
omitted  and  not  assessed,  and  to  make  any  valid  assess- 
ment thereon.  Before,  however,  proceeding  to  consider 
this  aspect  of  the  question,  it  is  necessary  to  determine 
how  much  of  the  lands  granted,  as  alleged,  are  subject 
to  taxation.  Upon  this  point,  our  conclusion  is  that  the 
lands  earned,  and  the  selected  indemnity  lands  to  which 
the  plaintiff  is  entitled  to  receive  a  patent,  are  subject  to 
taxation  the  same  as  the  lands  for  which  it  has  received 
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a  patent,  and  nx)on  which,  according  to  the  facts  alleged, 
taxes  were  assessed  and  paid.  But  as  to  the  unselected 
indemnity  lands  specified,  as  advised  at  present,  we  are 
of  the  opinion  that  they  are  not  subject  to  taxation  until 
selected  and  identified  as  the  lands  of  the  plaintiff.  It  is 
true  that  the  grant  is  in  prceaerUi,  and  that  the  road  is 
completed  through  the  county,  and  that  the  patent  to  the 
lands  to  which  the  plaintiff  is  entitled,  when  they  are 
selected  and  approved  by  the  secretary  of  the  interior,  is 
only  confirmatory  of  the  title  already  granted  to  it ;  but 
until  so  selected  and  approved,  it  would  seem  that  the 
United  States  would  have  an  interest  in  such  lands,  and 
that  it  would  be  difficult  to  assess  them  as  provided  by 
our  statute,  unless  the  land  grant  in  the  county  is  tax- 
able in  solido  as  unimproved  lands. 

2.  The  main  contention  for  the  plaintiff  is,  however, 
that  the  sheriff  had  no  authority  in  law  to  add  to  the  as- 
sessment made  by  the  assessor  the  property  which  he  had 
omitted  to  assess.  The  statute  under  which  the  sheriff 
acted  is  as  follows :  ''Whenever  the  assessor  shall  have 
omitted  to  assess  any  real  or  personal  property  liable  to 
taxation  in  his  county,  it  shall  be  the  duty  of  the  sheriff, 
upon  discovering  such  omission,  to  assess  the  same  and 
collect  the  taxes  thereon,  in  like  manner  as  other  assess- 
ments are  made  and  taxes  collected,  and  such  sheriff  shall 
return,  under  oath,  to  the  county  clerk,  the  amount  of 
taxes  so  assessed  and  collected  by  him*'.  Hill's  Code, 
§  2831.  It  is  insisted  that  this  section  is  unconstitutional 
and  void,  because  it  does  not  provide  for  notice  to  the 
taxpayer.  To  appreciate  the  force  of  this  objection,  we 
must  first  understand  what  provision  our  statutes  make 
for  giving  notice  to  those  who  own  proi)erty  liable  to  tax- 
ation. It  is  provided  by  section  2760  of  Hill's  Code,  that 
'*each  assessor  shall  give  three  weeks'  public  notice  in 
some  newspaper  printed  in  his  respective  county  *  *  * 
setting  forth  that  on  the  last  Monday  in  August  the  board 
of  equalization  will  attend  at  the  office  of  the  county  clerk 
of  his  county,  and  publicly  examine  the  assessment  rolls» 
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and  correct  all  errors  in  valnation,  description,  or  quali- 
ties of  lands,  lots,  or  other  property ;  and  it  shall  be  the 
duty  of  persons  interested  to  appear  at  the  time  and  place 
appointed ;  and  if  it  shall  appear  to  such  board  of  equali- 
zation that  there  are  any  laads,  lots,  or  other  property 
assessed  twice,  or  in  the  name  of  a  person  or  persons 
not  the  owners  thereof,  or  assessed  under  or  beyond  its 
actual  value,  or  any  lands,  lots,  or  other  property  not 
assessed,  said  board  shall  make  the  proper  corrections.'' 
Section  2769  makes  it  the  duty  of  any  person  liable  to  be 
taxed  in  his  county  to  furnish  the  assessor  a  list  of  his 
real  property  situate  in  his  county  liable  to  taxation,  and 
a  list  of  all  his  personal  property  liable  to  taxation  in  this 
state.  This  list  is  to  be  verified  by  such  person,  that  to 
the  best  of  his  knowledge  and  belief  such  list  contains  a 
**full  and  true  account  of  all  his  property  liable  to  be 
taxed  in  such  county,"  etc.  As  Strahan,  J.,  said:  *'The 
receiving  of  this  list  by  the  assessor  is  not  an  assess- 
ment of  the  property ;  it  is  simply  a  part  of  the  means 
provided  by  law  to  aid  the  assessor  in  discovering  and 
obtaining  a  true  description  of  the  property  liable  to  tax- 
ation in  his  county.  If  satisfied  of  its  truth  and  correct- 
ness, it  is  evidence  upon  which  the  assessor  may  act  in 
making  the  assessment,  or  he  may  act  on  his  knowledge, 
or  institute  further  inquiries  until  all  the  property  of 
each  taxpayer  in  his  county  is  placed  upon  his  tax  roll. 
The  property  is  not  assessed  until  it  is  set  down  in  the 
assessment  roll,  as  provided  by  section  2770  of  Hill's 
Code":  Or.  &  Wash.  Sav.  Bank  v.  Jordan,  16  Or.  115  (17 
Pao.  Rep.  621). 

3.  Section  2778  provides  that  the  county  judge,  county 
clerk,  and  assessor  shall  constitute  the  board  of  equaliza- 
tion to  examine  and  correct  the  assessment  roll,  and  to 
increase  and  reduce  the  value  of  prox)erty  assessed,  in 
the  manner  hereinafter  provided ;  and  section  2779  reit- 
erates and  declares  a  part  of  the  duties  of  such  board  as 
follows :  ••If  it  shall  appear  to  such  board  of  equalization 
that  there  are  any  lands,  or  other  property  assessed 
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twice,  or  in  the  name  of  a  person  or  persons  not  the 
owner  thereof,  or  assessed  under  or  beyond  its  actual 
value,  or  any  lands,  lots  or  other  property  not  assessed, 
said  board  shall  make  the  proper  corrections. ''  Section 
2780  confers  upon  the  board  the  power  ''to  increase  the 
value  of  the  proi>erty  so  assessed"  upon  three  days' 
notice.  When  any  land  or  other  property  has  not  been 
assessed,  the  board,  amonf  other  cases,  has  the  power 
under  section  2779  to  make  the  proper  corrections,  but 
this  power  is  clearly  distinguishable  from  that  conferred 
by  section  2780.  **In  the  one  case,"  as  Strahan,  J., 
said,  *'if  property  is  omitted  from  the  roll,  it  may  be 
placed  there  and  a  proper  valuation  placed  upon  it  with- 
out notice,"  but,  •'in  the  other,  the  property  being  found 
on  the  roll,  and  valued  by  the  assessor,  that  valuation 
cannot  be  changed  or  disturbed  without  notice." 

4.  The  Code  then  proceeds  to  make  provisions  for 
the  levy  of  taxes  by  the  county  court,  and  their  collec- 
tion and  return  by  the  sheriff,  as  tax  collector,  and 
among  other  things  imposes  the  duty  upon  the  sheriff, 
whenever  the  assessor  shall  have  omitted  to  assess  any 
real  or  personal  property  liable  to  taxation  in  his  county, 
upon  discovering  such  omission,  to  assess  the  same  and 
collect  the  taxes  thereon,  in  like  manner  as  other  assess- 
ments are  made  and  taxes  collected,  as  provided  by 
section  2831,  supra,  which  the  plaintiff  claims  is  void 
because  it  does  not  provide  for  notice  to  the  taxpayer 
when  the  sheriff  places  ui>on,  or  adds  to,  the  assessment 
roll  such  property  liable  to  taxation  as  has  been  omitted 
and  not  assessed.  At  the  outset,  it  is  freely  admitted 
that  notice  in  some  form,  and  an  opportunity  to  be  heard, 
must  be  given  whenever  the  property  of  the  citizen  is  to 
be  affected  by  taxation.  The  principle  is  fundamental 
that  the  citizen  cannot  be  deprived  of  his  property  with- 
out notice  and  an  opportunity  of  a  hearing,  before  the 
proceeding  can  become  effectual.  *  *  Notice. "  said  Agnew, 
J.,  ••or  at  least  the  means  of  knowledge,  is  an  essential 
element  of  every  just  proceeding  which  effects  rights  of 
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persons  or  property.":  Philadelphia  v.  Miller^  49  Pa 
St.  440.  ''It  is  a  rule,"  said  Earl,  J.,  ** founded  on  the 
iirst  principles  of  natural  justice,  older  than  written  con- 
stitutions, that  a  citizen  shall  not  be  deprived  of  his  life, 
liberty,  or  property  without  an  opportunity  to  be  heard 
in  defense  of  his  rights,  and  the  constitutional  provision 
that  no  person  shall  be  deprived  of  these  without  due 
process  of  law  has  its  foundation  in  this  rule":  Stiuirt  v. 
Palmer^  74  N.  Y.  190.  The  proceeding  by  which  property 
is  taken  by  taxation  is  summary.  The  necessities  of 
revenue  for  the  support  of  government  render  it  neces- 
sary that  taxes  should  be  imposed  for  such  purposes;  and 
while  the  power  to  tax  is  plenary,  and  the  owners  of 
property  are  supposed  to  receive  a  compensation  for  the 
burdens  imposed  in  the  protection  afforded,  yet  the  pro- 
ceeding by  which  the  imposition  is  to  be  laid  upon  the 
property  should  include  notice  to  the  taxpayer  and  an 
opportunity  for  explanations  and  suggestions.  Indeed, 
notice  is  absolutely  essential  to  the  validity  of  the  pro- 
ceeding, as  we  deem  it  a  matter  of  constitutional  right 
In  this  country  the  rule  is,  under  every  system  of  taxa- 
tion, to  give  the  person  to  be  assessed  and  taxed  an  op- 
portunity to  be  heard  at  some  stage  in  the  proceeding. 
These  principles  are  elementary  and  fundamental,  and 
tax  proceedings  constitute  no  exception  to  the  rule  re- 
quiring notice  to  give  them  validity.  We  agree,  as  Mr. 
Justice  Field  said,  that  ''the  authorities  establish,  be- 
yond all  controversy,  that  somewhere  in  the  process  of 
assessing  a  tax  under  a  law,  at  some  point  before  the 
amount  becomes  finally  and  irrevocably  fixed,  the  statute 
must  provide  for  notice  to  be  given  to  the  owner  of  the 
property  taxed,  and  an  opportunity  be  afforded  to  make 
objections  and  to  be  heard  upon  them.  In  some  form  or 
manner  he  must  be  afforded  an  opportunity  to  defend  his 
interests":  The  Railroad  Tax  Cases,  13  Fed.  Rep.  766. 

5.  Guided  by  this  principle,  we  recur  to  the  point  made 
by  the  plaintiff  that  section  2831  is  unconstitutional  and 
void  in  not  providing  notice  to  the  taxpayer.     The  ques- 
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tion,  then,  presented  for  our  determination  is,  whether  or 
not,  within  the  provisions  set  out,  the  plaintiff  had  notice 
and  an  opportunity  to  be  heard  in  respect  to  the  lands 
it  owned  in  the  county  subject  to  taxation.  If  it  had 
notice,  then  the  law  requiring  the  sheriff  to  add  to  the 
assessment  roll  property  which  had  escaped  the  attention 
of  the  assessor,  is  not  vulnerable  to  the  objection  sug- 
gested. The  plaintiff  is  charged  with  knowledge  of  the 
law,  and  the  duties  in  respect  to  the  taxation  of  its  prop- 
erty which  devolved  upon  it.  The  law  made  it  the  duty 
of  the  plaintiff  to  furnish  the  assessor  a  list  of  all  the 
property  owned  by  it  liable  to  taxation  within  the  county, 
and  a  performance  of  its  duty  in  this  regard  would  have 
afforded  the  plaintiff  an  opportunity  to  be  heard,  if  it 
desired  to  make  any  explanation  or  suggestion  about  such 
lands.  But  whether  the  plaintiff  furnished  such  list  of  its 
real  property  situate  in  the  county,  or  left  the  assessor 
to  discover  it  as  best  he  could,  as  we  must  assume  it  did, 
the  statute,  in  order  to  affect  the  plaintiff,  as  well  as 
every  other  taxpayer,  with  notice  as  to  all  its  property 
liable  to  taxation,  whether  it  had  been  put  upon  the 
assessment  roll  by  the  assessor  or  not,  provides  for  the 
giving  of  notice  to  nil  concerned  of  the  time  and  place  of 
the  meeting  of  the  board  of  equalization,  whose  duty  it 
is,  among  other  things,  in  making  corrections  of  the 
assessment  roll  to  add  such  property  to  it  as  may  have 
escaped  the  vigilance  of  the  assessor. 

The  same  law  also  makes  it  the  duty  of  the  plaintiff 
to  appear,  so  that  it  may  have  the  opportunity  to  be 
heard  in  defense  of  its  rights,  or  to  make  any  explana- 
tion or  suggestion  the  occasion  may  require,  even  to  add- 
ing property  owned  by  it  but  omitted.  It  is  only  when 
the  board  undertakes  to  make  a  change  in  the  valua- 
tion of  the  property  as  fixed  by  the  assessor,  that  any 
further  notice  is  required.  This  evidently  is  based  on 
the  assumption  that  the  taxpayer  has  furnished  a  list  of 
all  his  property,  and  knows  the  valuation  which  has  been 
placed  upon  it  by  the  assessor  for  the  purposes  of  taxa^ 
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tioa.  But  as  to  all  other  matters  in  regard  to  which  the 
board  is  authorized  to  act,  such  as  adding  to  the  roll 
property  which  has  been  omitted  by  the  assessor,  no 
other  notice  than  that  already  given  is  required.  The 
reason  is,  that  the  notice  prescribed  and  given  to  the  tax- 
payer affects  him  as  to  all  the  property  he  owns  in  the 
county,  because  it  notifies  him  of  the  time  and  place  of 
the  meeting  of  the  tribunal  which  is  authorized  to  make 
corrections  respecting  any  and  all  property  owned  by 
him  in  the  county,  including  the  right  to  put  on  the 
assessment  roll  property  omitted  by  the  assessor,  before 
which  he  may  appear  and  be  heard  in  defense  of  his 
rights,  and  insist  that  his  property  is  correctly  put  on 
the  roll,  and  not  subjected  to  any  more  than  its  just  share 
of  the  public  burdens.  This  being  so,  when  the  plaintiff 
or  other  taxpayer  has  failed  to  appear  in  obedience  to  the 
notice  prescribed,  and  some  of  the  property  owned  by  it 
has  been  omitted  from  the  assessment  roll  and  will  escape 
taxation  and  its  full  share  of  the  public  burdens  unless 
put  on  the  roll  and  assessed,  it  is  right  and  just  that 
some  other  officer  shall  be  authorized  to  do  it,  as  the 
plaintiff  or  other  taxpayer  has  had  notice  and  a  full  op- 
portunity for  a  hearing  and  to  make  explanations  and 
suggestions  in  respect  to  its  property.  This  is  precisely 
the  object  of  section  2831  in  authorizing  the  sheriff  to 
assess  the  same  and  collect  the  taxes  thereon.  As  tax  col- 
lector he  is  in  a  position  to  discover  any  property  omitted, 
and  it  is  appropriate  that  he  should  be  clothed  with  the 
power  to  correct  such  omissions  when  they  are  discovered. 
It  is  clear,  then,  that  there  has  been  a  time  in  the  pro- 
ceeding when  the  plaintiff  has  had  notice  which  affected 
it  as  to  all  the  property  it  owned  in  Lane  County,  and  an 
opportunity  to  be  heard  before  its  property  was  finally 
assessed,  if  it  chose  to  avail  itself  of  such  notice,  and  see 
that  its  property  was  on  the  assessment  roll,  properly 
described  and  bearing  no  more  than  its  just  share  of  tax- 
ation. After  this  notice  no  other  is  required,  when  other 
property  liable  to  taxation  has  been  discovered,  to  enabUi 
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the  sheriff  to  assess  it.  Nor  has  any  authority  been  cited 
where  notice  is  given  and  an  opportunity  for  a  hearing, 
as  prescribed  by  our  statute,  requiring  that  any  further 
notice  shall  be  given,  before  the  property  discovered  and 
which  has  been  omitted  from  the  assessment  roll  shall  be 
assessed.  In  Railroad  Co.  v.  Johnaon,  108  111.  11,  Shel* 
TON,  J.,  said:  "The  point  is  made  that  the  assessor  had 
no  authority  to  list  and  assess  this  omitted  property  with* 
out  notice  to  the  railroad  company,  and  refers  to  authori- 
ties cited.  These  cases  are  only  to  the  effect  that  when 
a  person  furnishes  the  assessor  with  a  list  and  valuation 
of  his  property,  which  is  accepted  by  the  assessor  with- 
out question,  the  assessor  has  no  power  afterwards  to 
alter  the  same  without  first  giving  notice  to  the  party 
assessed.  But  we  know  of  no  authority  for  the  position 
that  if  an  assessor  discovers  other  property  than  that 
listed,  he  must  give  the  owner  notice  before  he  can  list 
and  assess  the  same."  Our  statute  clothes  the  sheriff 
with  the  same  power  that  the  assessor  had  in  that  case. 
6.  It  is  a  mistake  to  suppose  that  the  adding  of  prop- 
erty not  assessed  is  an  alteration  of  the  assessment  roll. 
In  Rohh  V.  Bohinson,  66  Iowa,  500  (24  N.  W.  Rep.  15).  the 
decision  was  rendered  upon  the  construction  of  a  statute 
identical  in  effect  with  the  statute  under  which  the  sheriff 
acted  in  the  case  at  bar.  The  statute,  as  quoted  in  the 
opinion,  is  as  follows:  **It  shall  be  the  duty  of  the  county 
treasurer  to  assess  any  real  property  subject  to  taxation 
which  may  have  been  omitted  by  the  assessor  or  county 
clerk,  and  to  collect  the  taxes  thereon."  With  the  differ- 
ence that  the  treasurer  was  the  tax  collector  instead  of 
the  sheriff,  that  statute  and  our  own  are  identical.  And 
the  court  in  that  case  construed  the  act  of  the  treasurer 
in  assessing  the  omitted  lands  to  be  a  correction  of  the 
assessment  made  by  the  assessor,  saying:  ''But  it  is  not 
going  very  far  to  say  that  the  omission  to  assess  lands 
which  ought  to  be  assessed,  is  an  error,  and  the  only  mode 
of  correction  is  to  supply  the  omission."  In  Parker  v. 
Van  Steenburg,  68  Iowa,  174  (26  N.  W.  Rep.  60),  Reed, 
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J.,  said:  ''The  manifest  intention  of  the  legislature,  as  it 
may  be  gathered  from  the  various  provisions  of  the  chap- 
ter in  which  these  sections  occur,  was  to  secure  the 
assessment  of  all  property  subject  to  taxation.  The  pur- 
pose for  which  the  sections  were  enacted  was  to  aid  in 
the  accomplishment  of  this  result.  If  the  real  estate 
subject  to  taxation  has  been  omitted  from  the  assessment 
by  the  assessor,  the  county  auditor  generally  has  the 
means  of  determining  that  fact.  *  ♦  *  By  that  sec- 
tion the  treasurer  is  required  to  assess  the  property  that 
lias  been  omitted  by  the  assessor,  board  of  equalization, 
or  county  auditor.  *  *  *  It  is  contended,  however, 
that  conceding  the  auditor  has  the  authority  to  assess  the 
property,  the  assessment  is  void  because  it  was  not  made 
until  after  the  tax  for  the  year  1873  was  levied  by  the 
board  of  supervisors,  etc.  There  is  no  provision  of  the 
statute  limiting  the  time  within  which  the  auditor  may 
make  the  assessment,  and  there  is  nothing  in  the  nature 
of  the  case  which  requires  that  the  assessment  of  prop- 
erty should  precede  the  levy  of  the  taxes.  The  tax  levy 
fixes  the  per  centum  of  tax  which  shall  be  collected  on 
the  valuation  of  the  property,  and  this  can  as  well  be 
done  before  as  after  the  assessment.*' 

It  was  intimated  that  the  question  of  notice  was  not 
raised  in  this  case,  and  therefore  it  ought  to  have  little 
force  on  the  case  at  bar,  though  it  was  admitted  that  it 
pressed  heavily  in  other  respects  on  the  contention  of  the 
plaintiff.  We  take  it  that  the  reason  the  question  as  to 
notice  was  not  raised,  was  because  the  notice  already 
given  affected  the  party  as  to  all  his  property  within  the 
jurisdiction,  that  assessed  as  well  as  that  omitted,  and  no 
further  notice  was  necessary.  The  adding  of  property 
omitted  is  not  an  alteration  of  the  roll,  as  the  changing 
of  valuation  is;  it  does  not  destroy  the  identity  of  the 
roll,  but  simply  places  on  it  the  property  that  ought  to  be 
there.  We  are  all  of  the  opinion  that  no  further  notice 
is  requisite. 
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7.  The  facts  show  that  the  lands  put  on  the  roll  by 
the  sheriff  are  of  the  same  general  character  as  those 
patented,  and  upon  which  the  plaintiff  paid  the  taxes, 
and  that  they  were  assessed  at  the  same  value,  and  there- 
fore the  plaintiff  is  in  no  position  to  claim  the  discrimi- 
nation alleged.  Nor  is  there  any  averment  that  the 
plaintiff  tendered,  or  has  offered  to  pay,  its  just  propor- 
tion of  taxes;  and  in  such  case  the  general  rule  is,  that 
before  a  party  asks  equitable  relief,  he  should  do  that 
justice  which  is  necessary  to  enable  the  court  to  hear 
him.  The  reason,  however,  was  that  the  plaintiff  acted 
on  the  assumption  that  section  2831  was  void,  and  conse- 
quently that  it  was  not  necessary  to  ascertain  if  the  lands 
omitted,  or  any  part  of  them,  were  taxable  under  that 
provision.  As  a  general  rule,  equity  has  nothing  to  do 
with  the  correction  of  erroneous  assessments ;  and  while 
it  is  true,  as  Strahan,  J.,  said,  that  ** public  policy  re- 
quires that  the  revenues  should  be  promptly  assessed 
and  collected  by  those  officers  and  through  those  agencies 
which  the  law  has  specially  provided  for  that  purpose," 
it  is  equally  true  that  the  plaintiff  ought  not  to  be  required 
to  pay  taxes  on  any  lands  not  liable  to  taxation.  The 
complaint  in  the  case  we  have  found  in  some  of  its  allega- 
tions difficult  to  understand,  and  it  ought  to  have  been 
made  more  specific  by  motion  before  the  demurrer  was 
interposed.  But  in  consideration  of  the  fact  that  lands 
not  liable  to  taxation  were  included  with  those  taxable, 
it  was  error  to  sustain  the  demurrer  and  to  dismiss  the 
complaint. 

The  demurrer  must  therefore  be  overruled,  and  the 
cause  remanded  for  such  further  proceedings  as  may  be 
just  and  equitable  not  inconsistent  with  this  opinion. 


Note.— The  subjects  of  taxation,  due  process  of  law,  notice,  right  to  a 
hearing,  equality  and  uniformity  of  taxation,  and  discrimination,  aro  care- 
fully reviewed  at  length  in  the  notes  to  The  Railroad  Tax  Cases,  13  Fed.  Rep. 
722  (8  Saw.  238),  and  County  of  Santa  Clara  y.  SouiJiem  Pacific  R.  R,  Op.  18 
Fed.  Rep.  385  (9  Saw.  105 ).— Repobtxs. 


23    400 
88     46 


400  CuRRiE  V.  Southern  Pacific  Co.    [  Sup.  Ct 

Opinion  of  the  court— Loed,  C.  J. 
[Aigued  Dec.  5, 1892:  decided  Jan.  9,  1893;  rehearing  denied  Jan.  23, 1893.] 

A.  E.  CURRIE  V.  SOUTHERN  PACIFIC  CO. 

[8.  C.  SlPacBep.  964.] 

NoKBiriT. — The  right  to  take  a  nonsuit  remains  with  the  plaintiff  through- 
out the  entire  proceeding. 

NoHsuiT  After  Trial— -Code,  2  246.— Under  section  246,  Hill's  Code, 
which  provides  that  a  nonsuit  may  be  taken  by  plaintiff  at  any  time 
before  trial  unless  a  counter-claim  has  been  pleaded  as  a  defense,  tbe 
plaintiff  may  have  a  nonsuit  after  an  appeal  from  a  justice's  court  to 
the  circuit  court  and  a  reversal  by  the  supreme  court,  since  the  case  then 
stands  for  trial  de  novo  at  the  circuit,  as  if  no  proceeding  had  been  had 
in  that  court. 

NoKsuiT  Before  Trial — Code,  }  246. — Neither  the  proceeding  in  a  jus- 
tice's court,  nor  the  proceeding  in  the  circuit  court  on  appeal,  where  the 
judgment  is  reversed  by  the  supreme  court,  ia  a  "  trial "  under  subdi- 
vision 1  of  section  246,  Hill's  Code. 

JuDOUEKT  OR  THE  PLBAniNGS. — A  motion  for  judgment  on  the  pleadings  is 
not  in  harmony  with  the  spirit  of  the  Oregon  Code,  and  will  not  be 
favored.    Bowles  v.  DobU,  II  Or  480,  approved. 

Linn  County:  Reuben  P.  Boise,  Judge. 

Action  by  A.  E.  Currie  against  the  Southern  Pacific 
Company,  in  a  justice's  court,  to  recover  damages  for 
negligently  .killing  one  of  plaintiff's  horses.  On  appeal 
to  the  circuit  court  an  amendment  was  allowed,  which 
changed  the  issues  tried  in  the  justice's  court,  for  which 
the  case  was  reversed  in  the  supreme  court:  21  Or.  566 
(28  Pac.  Rep.  884).  The  circuit  court  allowed  plaintiff 
to  take  a  nonsuit,  whereupon  defendant  brought  this 
ai^peal.     Affirmed. 

Albert  K  Tanner  (John  H.  MitcheU  on  the  brief),  for 
Appellant 

George  E.  Chamberlain^  for  Respondent 

Lord,  C.  J. — This  was  an  action  to  recover  damages, 
brought  by  the  plaintiff  against  the  defendant  in  a  justice's 
court  The  answer,  after  making  the  usual  denials,  sets 
up  a  separate  defense,  which  was  stricken  out  on  motion, 
whereupon  the  cause  proceeded  to  trial  upon  the  issues 
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joined,  and  the  judgment  went  for  the  plaintiff.  The  de- 
fendant apx>ealed  to  the  circuit  court,  where  the  motion  to 
strike  out  the  separate  defense  was  re-argued  and  over- 
ruled, and  the  plaintiff  allowed  to  file  a  reply  thereto. 
The  cause  was  then  tried  upon  the  issues  so  joined,  and  a 
judgment  rendered  for  the  plaintiff.  An  appeal  was 
taken  to  this  court,  and  the  judgment  of  the  circuit  court 
reversed,  on  the  ground  that  the  court  erred  in  allowing 
plaintiff  to  file  a  reply  in  the  circuit  court,  and  the  cause 
was  remanded  for  further  proceedings:  Ourrie  v.  8.  P. 
Co.  21  Or.  566  (28  Pac.  Rep.  884).  The  plaintiff  there- 
upon filed  a  motion  for  nonsuit,  and  the  defendant  filed  a 
motion  for  judgment  for  want  of  a  reply.  The  two 
motions  were  presented  together,  and  the  court  overruled 
the  motion  for  judgment  and  allowed  plaintiff's  motion 
for  a  nonsuit. 

The  only  questions  now  presented  are:  First,  did  the 
court  err  in  overruling  defendant's  motion  for  a  judgment 
on  the  pleadings,  and  refusing  to  enter  judgment  for 
want  of  a  reply;  and,  second,  did  the  court  err  in  sustain- 
ing^   and   allowing   plaintiff's   motion   for  nonsuit.     As 
already  disclosed,  the  failure  of  the  plaintiff  to  file  a 
reply  to  the  separate  defense  was  not  because  he  con- 
fessed or  admitted  it,  but  because  of  the  ruling  of  the 
court  upon  a  question  of  law.     Upon  the  questions  pre- 
sented, both  the  justice's  and  circuit  court  erred,  which 
prevented  the  plaintiff  from  prosecuting  his  action,  be- 
cause the  issues  were  not  made  up.     When  the  cause  was 
remanded,  it  was  to  be  tried  de  novo;  it  was  put  back  in 
the  same  position  that  it  was  before  the  mistake.    The 
case  stood  then,  owing  to  the  error  in  the  ruling,  without 
a  reply.     There  had  been  a  mistake,  as  this  court  held, 
but  when  the  judgment  was  reversed  and  the  cause  re- 
manded, it  stood  on  the  docket  as  though  no  proceedings 
had  been  had  therein.     It  was  there  precisely  for  trial  de 
novo  as  it  came  from  the  justice*s  court,  and  the  plaintiff 
could  either  take  a  nonsuit  or  take  the  consequences  of 
any  further  proceedings. 

:XXIII.  Ob.— 28. 
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The  Code  provides  that  a  nonsuit  can  be  taken  by  the 
plaintiff  at  any  time  before  trial,  unless  a  counter-claim 
has  been  pleaded  as  a  defense:  Hill's  Code,  §  246.  At 
common  law  the  plaintiff  might  take  a  nonsuit,  as  of 
right,  at  any  time  in  the  progress  of  the  trial  he  might 
prefer,  and  thereby  reserve  to  himself  the  power  to  bring 
a  fresh  action  for  the  same  subject  matter;  and  this  right 
continued  until  after  the  verdict  was  rendered,  but  ended 
with  the  entry  of  the  judgment:  16  Am.  &  Eng.  Enc.  723. 
Nonsuits  are  classed  under  two  divisions:  (1)  Involun- 
tary, as  when  ordered  by  the  court  against  the  plaintiffs 
objection;  (2)  voluntary,  when  allowed  by  the  court  on 
the  plaintiff's  own  motion:  Washburn  v.  Allen,  77  Me.  344; 
JIammergen  v.  Schuermier  et  aL  1  McCrary  (U.  S.)  436 
(3  Fed.  Rep.  77).  And  it  has  been  uniformly  held  that  a 
voluntary  nonsuit  will  not  deprive  a  plaintiff  of  his  right 
to  try  the  case  a  second  time,  when,  with  more  favorable 
conditions,  he  may  attain  greater  success  than  in  the  first 
case«  This  explains  why  nonsuits  are  so  frequent  It 
has  been  well  said  that  a  ''nonsuit  is  like  the  blowing  oat 
of  a  candle,  which  a  man  at  his  own  pleasure  may  light 
again":  16  Am.  &  Eng.  Enc.  780;  Freeman,  Judg.  §  261. 
While  there  is  some  difference  in  the  practice  of  the 
states,  in  n)any  it  is  provided,  as  in  Oregon,  that  a  non- 
suit may  be  taken  at  any  time  before  the  trial.  As  the 
case  stood^  no  trial  had  been  had  when  the  nonsuit  was 
asked  by  the  plaintiff  and  allowed  by  the  court  Black,  Jm 
said  that  ''there  is  no  case  which  decides  that  the  plain- 
tiff may  not  become  nonsuited  on  his  own  motion,  or  that 
he  may  noii,  if  he  pleases,  discontinue  or  withdraw  his 
action":  Blair  v.  McLean^  25  Pa.  St  75.  Since  the  plain- 
tiff had  the  right  to  take  a  nonsuit  so  as  to  prevent  an 
adjudication  on  the  merits,  and  to  enable  him  to  begin 
over  again  if  he  so  desired,  no  right  of  the  defendant  was 
denied. 

It  was  said  in  Bowles  v.  Doble,  11  Or.  480  (5  Pac.  Eep. 
918),  that  a  motion  for  judgment  on  the  pleadings  was 
not  in  harmony  with  the  spirit  of  the  Code,  and,  as  a  con- 
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sequence,  such  a  motion  ought  not  to  be  favored.  The 
case  of  Hindman  v.  O.  R.  &  N.  Co.  17  Or.  614  (22  Pac.  Rep. 
116),  relied  upon  by  the  defendant,  is  not  in  point,  and 
does  not  present  the  question  here  involved.  In  view  of 
these  considerations,  we  think  there  was  no  error,  and 
the  judgmentdnust  be  affirmed. 


[ATgaed  Dec.  6, 1892;  decided  Jan.  9, 1893.] 

J03N  W.  GAINES  v.  J.  E.  CYRUS  et  al, 

l&  C.  81  Pac.  Rep.  8;S3.1 

1.  Af?kalablk  Order— Code,  J  535.— An  order  dismissing  an  action  against 

a  party  ceases  to  be  appealable  when  the  party  dismissed,  by  permission 
of  the  court,  and  during  the  pending  of  the  cause,  again  submits  himself 
to  the  jurisdiction  and  files  a  new  pleading. 

2.  Plxvdino   ahd  PRAcncB — Failubb  to   Plead — Default.— When   an 

answer  is  not  filed  within  the  time  limited,  the  proper  practice  is  to 
apply  to  the  trial  court  for  a  default  or  judgment  for  want  of  an  answer. 

liinn  County:    Beuben  P.  Boise,  Judge. 

Plaintiff  appeals.    Dismissed. 

George  W.  Wright^  and  H.  JJ.  HewitUtoT  Appellant 

George  E.  Chamberlain,  for  Kespondents. 

Bean,  J. — This  is  an  appeal  from  tinn  County,  and 
comes  here  on  the  following  state  of  facts:  The  plaintiff 
duly  commenced  an  action  in  the  court  below  against  the 
respondents  herein  and  three  other  persons,  on  two  joint 
and  several  promissory  notes  for  five  hundred  dollars 
each,  alleged  to  have  been  made  and  executed  by  all  the 
defendants.  To  this  complaint  answers  were  filed  by  all 
the  defendants.  The  defendants  J.  E.  Cyrus  and  W. 
Pitchford,  respondents  herein,  answered  separately,  de- 
nying the  allegations  of  the  complaint,  and  for  an  affirm- 
ative defense  alleged— -^r^^  a  material  alteration  of  the 
note;  and,  second,  a  general  assignment  for  the  benefit  of 
creditors  made  by  them  after  the  execution  of  the  note, 
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which  assignment  was  still  pending  and  undetermined. 
To  this  answer  a  demurrer  was  filed,  which  being  over- 
ruled, the  case  was  at  •  the  March  term,  1892,  dismissed 
as  to  them,  supposably  upon  the  ground  that  the  assign- 
ments pending  constituted  a  defense,  either  in  bar  or  in 
abatement  of  the  action,  and  the  cause  wa%  continued  as 
to  the  other  defendants.     At  the  next  succeeding  term  of 
the  court,  while  the  action  was  still  pending  and  undeter- 
mined, and  before  this  appeal  was  taken,  application  was 
made  by  Cyrus  &  Pitchford  to  file  an  amended  answer  to 
plaintiffs  complaint,  which,  after  due  consideration,  was 
allowed,  and  sixty  days'  time  given  them  in  which  to  file 
such  answer,  and  the  cause  continued  until  the  next  term  of 
the  court    The  record  of  the  order  allowing  this  amended 
answer  to  be  filed,  recites  that  plaintiff  appeared  at  the 
hearing  of  the  application  by  his  counsel,  although  there 
are  some  affidavits  on  file  in  this  court  which  indicate 
that  plaintiff  did  not  appear  at  the  time,  and  was  not  so 
represented  either  in  person  or  by  counsel;  but  we  con- 
ceive the  record  to  be  conclusive  on  that  point  so  far  as 
the  case  here  is  concerned.     In  this  condition  of  the 
record  plaintiff  appealed  to  this  court  from  the  order 
made  at  the  March  term,  1692.  overruling  his  demurrer 
to  the  separate  answer  of  Cyrus  &  Pitchford,  and  dis- 
missing the  action  as  to  them. 

1.  For  respondents  it  is  contended  that  the  order  or 
judgment  of  dismissal  ceased  to  be  an  appealable  order 
after  their  application  for  leave  to  file  an  amended  answer 
hcNl  been  granted,  and  therefore  the  appeal  in  this  case  was 
prematurely  taken ;  and  in  this  view  we  concur.  An  order 
to  be.  appealable  must  be  one  affecting  a  substantial  right 
of  the  appellant,  and  which  in  effect  determines  the  action 
or  suit,  so  as  to  prevent  a  judgment  or  decree  therein. 
Hill's  Code,  §  535.  Under  the  record  in  this  case,  what 
substantial  right  of  the  appellant  is  affected  by  the  order 
of  dismissal  made  at  the  March  term?  The  only  injurious 
effect  of  this  order  was  to  prevent  a  trial  upon  the  merits 
and  prevent  plaintiff  from  proceeding  to  final  judgment 
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This  effect  was  entirely  annulled  by  the  subsequent  vol- 
untary appearance  of  the  defendants,  with  the  knowledge 
of  plaintiff,  while  the  action  was  still  pending  and  undis- 
posed of  as  to  the  other  defendants,  and  submitting  them- 
selves again  to  the  jurisdiction  of  the  court  by  asking 
and  obtaining  leave  to  file  an  answer  to  the  complaint 
By  so  doing  they  reinstated  the  action  against  them- 
selves, and  thereafter  it  could  proceed  as  if  no  order  of 
dismissal  had  ever  been  made.  Nor  is  the  question  of 
the  power  of  the  court  to  vacate  and  annul  the  order  of 
dismissal  made  at  the  preceding  term  material  in  this 
case,  for  there  is  no  rule  of  which  we  are  aware  that  pre- 
vents a  party  in  whose  favor  a  ruling  has  been  made 
during  the  progress  of  a  cause,  from  waiving  the  benefit 
of  such  ruling,  with  the  consent  of  the  court,  so  long  as 
the  original  action  is  pendmg  and  undetermined;  and 
this  is  what  defendants  did  when  they  obtained  leave  to 
file  an  amended  answer  to  the  complaint 

2.  But  it  is  said  that  they  have  not  complied  with  the 
order,  and  did  not  file  the  answer  within  the  time  allowed. 
If  this  is  the  case,  it  did  not  revive  the  original  order  of 
dismissal  in  their  favor,  for  by  their  voluntary  appear- 
ance they  waived  any  benefit  from  that  order,  and  after- 
wards could  not  be  heard  to  say  that  the  action  was  not 
pending  against  them.  If  the  answer  was  not  filed  within 
the  time  allowed,  plaintiff's  remedy  was  an  application  to 
the  court  below  for  judgment  for  want  of  an  answer,  and 
not  by  an  appeal  to  this  court 

We  think,  therefore,  this  appeal  is  prematurely  brought, 
and  must  be  dismissed* 
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[  Ai^^ed  Nov.  21, 1892,  decided  Jan.  9,  and  rehearing  denied  March  2, 1898.] 

HORACE  CaLiINE  v.  J.  C.  GOODALE. 

r8.a81PacRep.96d.l 

Contract— Alteration.— A  wilful  and  material  alteration  of  a  oontnct, 
made  by  one  of  the  parties  without  the  consent  or  authority  of  tLe 
other,  and  after  its  execution,  destroys  the  whole  contract. 

Lane  County:  Martin  L.  Pipes,  Judge. 

Defendant  appeals.     Beversed. 

This  was  a  suit  to  cancel  a  contract  on  account  of  the 
alleged  false  and  fraudulent  representations  of  the  de- 
fendant made  with  reference  to  the  character  of  the  prop- 
erty which  was  the  subject  thereof,  to  recover  $3,800  pud 
thereon,  with  interest,  and  |500  for  labor  i>erformed  by 
plaintiff  while  carrying  out  its  terms.  The  defendant 
was  the  owner  of  a  steam  shingle  mill,  and  also  of  a  saw- 
mill, at  Coburg,  Oregon,  the  latter  being  operated  by  water 
power  that  was  furnished  by  a  natural  race  from  the 
McKenzie  River.  A  dam  about  two  hundred  feet  long, 
with  a  wasteway  in  the  center  about  fifty  feet  in  length, 
over  which  the  surplus  water  flowed,  was  built  across 
this  race.  This  dam  raised  the  water  in  the  race  and 
also  in  a  lagoon  that  emptied  into  it  above  the  dam,  and 
formed  a  convenient  pond  for  storing  and  holding  saw- 
logs.  A  headgate  was  placed  in  the  dam  that  regulated 
the  supply  of  water  for  the  millpond  and  sawmill  On 
March  10, 1891,  the  parties  entered  into  a  contract  whereby 
the  defendant  agreed  to  sell  to  the  plaintiff  the  saw  and 
shingle  mills,  together  with  all  his  rights  of  milling  and 
other  privileges  at  that  place,  in  consideration  of  $20,000, 
of  which  sum  $4,000  was  to  be  paid  upon  the  execution 
of  the  contract,  $6,000  on  or  before  eight  months,  and 
the  remainder  on  or  befoi'e  three  years,  with  interest  on 
the  deferred  payments.  All  the  lumber  at  the  yard  was 
included  in  the  contract  at  ^7  per  thousand  for  common, 
and  $15  per  iliousand  for  all  of  a  better  grade.  At  the 
time  the  contract  was  prepared  for  execution  no  measure- 
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ment  of  the  lumber  had  been  made,  and  it  was  agreed 
that  blank  spaces  should  be  left  therein,  and  that  when 
the  amounts  of  the  different  grades  had  been  ascertained 
and  agreed  upon  they  should  be  entered  in  these  blank 
spaces.  The  defendant  was  to  keep  possession  of  all  the 
property  till  the  lumber  and  other  material  had  been  paid 
for,  and  also  till  $10,000  had  been  paid  on  account  of  the 
purchase  price  of  the  mill.  On  the  day  the  contract  was 
executed  the  plaintiff  paid  |2,000  and  on  May  1,  1891,  he 
paid  $1,800  more  to  be  applied  on  the  contract 

The  plaintiff  and  one  Henry  Blum,  selected  by  the  de- 
fendant for  that  purpose,  on  March  11th  commenced  to 
make  an  inventory  9f  the  lumber  in  the  yard,  and,  after 
working  at  it  for  two  days,  the  plaintiff  reported  to  de- 
fendant the  amounts  as  follows:  Common,  528,600  feet, 
and  of  a  better  grade,  134, 536  feet.  The  defendant,  after 
the  plaintiff  had  made  an  inventory  of  the  lumber,  made 
another,  and  reported  to  his  attorney,  A.  E.  Gallagher, 
who  had  the  contract  in  his  possession,  the  amounts  to 
be  as  follows:  Common,  566,000  feet,  and  of  a  better 
grade,  203,000  feet;  and  Mr.  Gallagher,  at  the  request 
of  defendant,  placed  these  amounts  in  the  contract  as 
had  been  agreed  upon  by  the  parties. 

The  defendant  had  been  permitting  the  sawdust  from 
the  mill  to  fall  into  the  race  and  thus  flow  into  the  river. 
About  May  1,  1891,  it  became  necessary,  in  consequence 
of  the  statute  of  that  year  prohibiting  persons  from 
putting  sawdust  into  streams,  to  provide  other  means 
for  its  disposal.  To  secure  this,  the  plaintifif  and  defend- 
ant agreed  to  attach  to  the  mill  two  sawdust  carriers 
and  one  blower  for  planer  shavings,  to  remove  the  dust 
and  shavings  to  a  place  where  they  could  not  reach  the 
river.  This  machinery  proved  to  be  quite  a  draft  upon 
the  power  of  the  mill,  and  from  the  time  it  was  attached 
there  was  a  decrease  in  the  daily  amount  of  lumber  man- 
ufactured. On  May  7,  1891,  one  J.  J.  Thomas,  whose 
land  adjoined  the  race,  commenced  an  action  against  de- 
fendant for  $1,800  damages  caused  by  the  dam  backing 
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the  water  upon  his  land,  and  to  abate  it  as  a  nuisance; 
and  this  defendant  on  June  3,  1891,  entered  into  a  con- 
tract with  said  Thomas  whereby  he  agreed  to  lower  the 
water  in  the  race  and  lagoon  five  inches,  and  to  keep  it 
at  that  stage,  and  thereupon  that  action  was  dismissed. 
In  pursuance  of  that  agreement,  a  short  time  thereafter 
the  defendant  lowered  the  wasteway  of  the  dam.  After 
the  dam  had  been  lowered,  the  defendant  placed  boards 
upon  the  top  to  supply  the  place  of  the  timber  taken  olt 
in  order  to  maintain  the  same  head  of  water  that  the  dam 
had  furnished.  The  water  in  the  river  was  unusual'V 
low  that  season,  and  on  July  9th,  a  drive  of  logs  became 
jammed  in  the  race  at  its  source,  which  continued,  there 
till  some  time  in  September,  and  thus  prevented  much  of 
the  water  from  flowing  into  it.  The  water  in  the  river 
continued  so  low  that  the  defendant  was  obliged  to  take 
the  engine  from  the  shingle-mill  and  attach  it  to  the  saw- 
mill, to  furnish  sufficient  power  to  manufacture  lumber. 
The  plaintiff  commenced  this  suit  on  October  26, 1891, 
and  alleges  that  before  purchasing  the  property  he  ex- 
amined the  same,  and  that  it  was  of  great  value  on 
account  of  its  water  power  and  boomage,  and  its  adapt- 
ability for  manufacturing  purposes,  and  the  maintenance 
of  the  dam  at  its  then  height  was  necessary  to  give  the 
race,  pond,  boomage,  and  water  power  any  value  at  all; 
that  plaintiff  informed  defendant  that  he  desired  to  pur- 
chase the  property  on  account  of  its  value  for  such  pur- 
;>oses,  and  inquired  of  the  defendant  the  capacity  of  the 
mill  and  concerning  his  right  to  maintain  the  dam  as  it 
then  was,  and  the  defendant  then  informed  him  that  the 
mill  had  a  cutting  capacity  of  22,000  feet  per  day,  and 
that  he  had  a  right  to  maintain  the  dam  and  the  water  in 
the  race  as  it  then  was,  and  that  he  would  grant  such 
right  to  him;  and  he  also  represented  that  parties  owning 
land  along  said  race  could  not  interfere  with  or  prevent 
him  from  maintaining  the  dam  and  water  as  it  then  was, 
and  that  if  they  could  they  would  not  so  interfere  with  or 
prevent  him,  and  that  his  right  to  the  same  was  perfect; 


Jan.  1893.]  Cline  r.  Good  ale.  409 

Opinion  of  the  coiirt — Moorb,  J. 

that  plaintiff  was  a  strangor  in  the  state,  and  being  un- 
acquainted with  the  parties  owning  land  along  the  race, 
relied  upon  the  representations  of  the  defendant,  and  be- 
lieving them  to  be  true,  he  entered  into  the  agreement 
and  paid  $3,800  thereon;  that  each  and  all  of  the  repre- 
sentations were  false  and  fraudulent,  and  were  then 
known  to  be  false  and  fraudulent  by  defendant,  and  were 
made  for  the  purpose  of  inducing  plaintiff  to  enter  into 
the  agreement  Then  he  alleges  the  facts  hereinbefore 
stated.  The  issues  were  completed  and  the  cause  referred 
for  the  purpose  of  taking  the  testimony,  and  upon  the 
report  of  the  referee  the  court  decreed  a  cancellation  of 
the  contract,  a  recovery  of  the  money  paid  thereon,  with 
interest  from  the  date  of  payment,  and  $500  for  plaintiffs 
services,  from  which  decree  defendant  appeals. 

Lawrence  FlinUj  and  A.  E.  Qallagher,  for  Appellant. 

George  A.  Dorria,  and  L.  Bilyeu,  for  Respondent. 

Moore,  J.  (after  stating  the  facts). — A  general  sum- 
mary of  the  evidence  taken  shows  the  following :  The 
testimony  of  the  plaintiff  tended  to  show  that  he  asked 
defendant  before  the  contract  was  executed  about  his 
water  rights  at  the  mill,  and  that  defendant  told  him  he 
had  the  right  and  could  maintain  the  dam  as  he  wished ; 
that  it  could  be  raised  higher  if  necessary;  that  the  dam, 
race,  and  lagoon  had  been  used  for  that  purpose  for 
more  than  twenty  years,  and  that  such  use  gave  a  right 
to  continue  the  same;  that  he  went  to  the  property  with 
defendant's  agent  for  the  purpose  of  examining  the  same 
with  a  view  of  buying,  and  defendant  requested  him  to 
say  nothing  of  his  intended  purchase,  and  that  in  con- 
sequence of  such  request  he  made  no  inquiry  of  any 
one  at  Coburg  or  elsewhere  in  relation  to  defendant's 
water  rights  and  privileges  at  the  mill ;  that  defendant 
was  not  present  when  he  made  the  examination  of  the 
property,  and  that  he  did  not  again  look  at  it  till  the 
contract  had  been  executed ;  that  at  that  time  the  water 
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was  pouring  over  the  wasteway  of  the  dam  in  a  volume 
fifty  feet  wide  and  three  feet  deep ;  that  he  told  defend- 
ant that  he  considered  the  mill  of  but  little  value,  but 
that  it  was  an  excellent  water  power;   that  he  under- 
stood from  the  defendant  that  be  had  an  indefeasible  right 
to  maintain  the  dam  and  water  privileges ;  that  the  de- 
fendant represented  that  the  mill  would  cut  from  twenty 
thousand  to  twenty- two  thousand  feet  of  lumber  per  day» 
and  that  he  had  cleared  ten  thousand  dollars  a  year  out 
of  it ;  that  defendant  had  lowered  the  dam  about  thirty- 
four  inches,  and  that  from  June  1st  to  September  20th  be 
failed  to  restore  it  as  it  was  at  the  time  he  contracted  to 
buy  the  property ;  that  about  ten  feet  above  the  timber 
at  the  foot  of  the  dam  the  brush  and  gravel  stood  from 
ten  to  twelve  mches  higher  than  the  timbers  of  the  dam 
where  the  water  fell  over,  and  that  defendant  first  re- 
moved this  brush  and  gravel,  and  then,  finding  that  it 
did  not  lower  the  dam  sufficiently,  he  cut  out  two  ten- 
inch  timbers,  placed  one  on  top  of  the  other  with  a  space 
of  about  three  inches  between  them ;  that  plaintiff  told 
defendant  at  the  time  the  dam  was  lowered  that  he  ob- 
jected to  such  lowering,  and  that  defendant  promised  and 
agreed  to  put  the  dam  back  as  it  had  been ;  that  the  effect 
of  lowering  the  dam  has  been  to  render  the  property 
nearly  worthless ;  that  the  power  of  the  sawmill  has  been 
cut  down  one-half,  so  that  it  will  not  now  cut  more  than 
twelve  thousand  feet  per  day,  and  in  consequence  the 
mill  will  not  now  pay  running  expenses ;  that  by  lower- 
ing the  water  it  has  decreased  the  boomage  facilities  so 
that  it  requires  four  extra  men  to  get  the  logs  to  the  mill. 
The  testimony  of  the  plaintiff  in  relation  to  the  state- 
ments of  the  defendant  that  he  intended  to  replace  the 
dam,  is  corroborated  by  the  testimony  of  George  W. 
Murch,  who,  at  the  request  of  defendant,  tried  to  pur- 
chase five  or  seven  acres  of  land  from  J.  J.  Thomas ;  and 
that  the  defendant  told  Mr.  Murch  if  he  could  not  get 
better  power  he  would  be  obliged  to  abandon  his  mill 
property.    Mr.  Thomas  testified  that  Mr.  Murch  and  Mr. 
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Delaney,  at  the  request  of  defendant,  tried  to  purchase 
this  land  from  him  for  defendant  T.  H.  Blum  testified 
that  the  dam  has  been  lowered  from  one  and  one-half  to 
two  feet;  that  he  has  seen  the  dam  since  it  was  lowered, 
but  he  could  not  say  exactly  how  much  it  had  been  cut 
down.  S.  H.  Thomas  testified  for  plaintiff  that  he  thought 
the  dam  had  been  cut  down  about  eight  inches ;  that  he 
requested  the  defendant  before  he  ever  heard  of  the 
plaintiff,  to  lower  the  dam,  and  that  the  defendant  prom- 
ised to  do  so,  if  he  had  to  use  steam  ix)wer.  F.  A.  Get- 
chell,  another  witness  for  plaintiff,  testified  that  he  should 
judge  that  the  dam  was  about  two  feet  lower  than  it  was 
in  May ;  and  then  again,  in  almost  the  same  breath,  he 
says  the  dam  has  been  lowered  a  good  three  feet  since 
May,  that  the  ix)wer  in  consequence  has  been  cut  down 
one-half,  and  that  the  mill  had  to  be  closed  down  in  order 
to  get  logs  to  it 

The  defendant  testified  that  prior  to  the  time  the  con^ 
tract  was  made,  he  told  the  plaintiff  the  dam  was  about 
six  inches  higher  than  he  had  a  right  to  maintain  it,  and 
that  if  the  Thomases,  who  had  been  complaining,  insisted 
upon  it,  the  dam  must  come  down  about  that  much;  that 
on  two  occasions  prior  to  the  execution  of  the  contract 
he  told  the  plaintiff  that  the  dam  was  about  five  or  six 
inches  higher  than  he  had  a  right  to  maintain  it;  that  the 
dam  was  lowered  just  six  inches,  and  no  more,  by  taking 
off  a  timber  six  by  eight  inches  lying  down  flatways;  that 
some  brush  and  gravel  had  been  removed  from  above  the 
foot  of  the  dam,  but  that  this  gravel  and  brush  was  not 
as  high  as  the  dam;  that  after  this  timber  had  been  taken 
off  he  had  placed  boards  on  the  dam,  which  retained  the 
same  amount  of  water  it  had  originally  held;  that  there 
were  no  ten  by  ten-inch  timbers  in  the  dam  in  March,  at 
the  time  the  contract  was  made;  that  the  dam  could  not 
be  lowered  three  feet  from  what  it  was  at  that  time,  for 
the  reason  that  the  dam  was  not  that  high  in  March. 
The  defendant's  testimony  in  relation  to  the  statements 
made  to  plaintiff  about  lowering  the  dam,  is  corroborated 
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by  the  testimony  of  the  defendant's  wife,  who  testified 
that  she  was  present  at  a  meeting  of  the  plaintiff  and 
defendant  at  their  home  in  Eugene,  and  heard  her  hus- 
band tell  plaintiff  that  the  dam  was  higher  than  he  had  a 
right  to  maintain  it;  that  the  Thomases  were  objecting  to 
the  height  of  the  dam,  and  that  he  might  be  obliged  to 
lower  it;  that  E.  J.  Prazier  was  present  at  the  time,  but 
at  that  moment  he  was  playing  the  piano.  Mr.  Frazier, 
in  his  testimony,  denies  that  anything  was  said  at  that 
time  about  the  dam,  but  he  admits  that  he  was  playing 
the  piano. 

The  testimony  of  the  plaintiff  is  contradicted  by  that 
of  J.  J.  Phipps,  who  says  that  he  measured  the  depth  of 
water  on  the  gravel  above  the  timbers  of  the  dacm  and 
also  measured  the  depth  of  the  water  on  the  tin^bers, 
and  that  the  water  was  deeper  on  the  gravel  than  on  the 
timbers;  that  the  gravel  and  brush  could  not  be  kept 
higher  than  the  timber  in  such  a  current  of  water  as 
flowed  over  the  dam,  and  that  taking  off  the  brush  and 
gravel  did  not  lower  the  dam  nor  tho  water ;  that  the 
timber  taken  off  was  six  by  eight  inches  lying  down  flat- 
ways; that  two  pieces  were  taken  off,  one  twelve  feet 
and  the  other  sixteen  feet  long,  placed  end  to  end,  and 
pinned  down  on  the  dam ;  that  in  July  or  August,  the 
water  was  so  low  in  the  river  that  it  did  not  fill  the  pond, 
and  that  he  walked  across  the  gravel  on  the  dam  and  that 
there  was  no  water  running  over  the  gravel;  that  the 
boards  placed  on  the  top  of  the  dam  raised  the  water  as 
high  as  the  dam  did  before  it  was  lowered.  *  George 
Snyder,  who  had  charge  of  the  headgate  in  the  dam  for 
two  years,  testified  that  the  low  water  was  caused  by  logs 
getting  jammed  in  the  race  and  thus  preventing  the 
water  from  coming  into  it,  and  that  there  was  not  enough 
water  to  fill  the  millpond ;  that  the  sawdust  carriers  and 
blower  take  off  one-fourth  of  the  power,  and  that  the 
dam  was  lowered  six  inches.  R  W.  Beeson,  the  log 
hauler  at  the  mill,  testified  that  logs  were  in  the  race  and 
prevented  the  water  from  reaching  the  mill  from  July 
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9  th  to  September,  and  that  the  dam  was  lowered  six 
inches  and  then  held  all  the  water  that  came ;  that  the 
boards  placed  on  the  dam  raise  the  water  as  high  as  it 
did  before  the  dam  was  lowered;  and  that  the  gravel 
would  have  to  be  lower  than  the  timbers  of  the  dam. 
W.  M.  Bogart  testified  that  the  timber  was  higher  than 
the  gravel  in  March.  Fred  Rich  testified  that  the  saw- 
dust carriers  and  blower  have  taken  off  one-half  of  the 
power ;  that  one  of  the  chains  is  about  eighty  feet  and 
the  other  about  one  hundred  and  fifty  feet,  and  that  he 
found  it  difScult  to  move  them  with  an  iron  bar  Wm. 
Delaney,  whose  land  is  affected  by  the  back  water  from 
the  dam,  testified  that  it  was  lowered  about  six  inches. 
P.  J.  Blackinston  testified  that  in  March  the  mill  cut  from 
sixteen  thousand  to  twenty-two  thousand  feet  per  day, 
and  that  when  the  carriers  and  blower  were  attached  it 
reduced  the  cutting  capacity  from  what  it  had  been  to 
about  from  eleven  thousand  to  sixteen  thousand  feet  per 
day;  that  the  engine  attached  to  the  mill  now  cut,  with 
the  same  head  of  water  as  they  had  in  March,  about  the 
same  amount  of  lumber  as  formerly;  that  the  river  was 
lower  last  season  than  usual,  and  that  the  boards  put  on 
the  dam  raised  the  water  as  high  as  the  original  dam ; 
that  the  dam  was  now  high  enough  to  hold  a  sufficient 
head  of  water;  that  the  plaintiff  was  in  favor  of  moving 
the  engine  from  the  shingle  mill  and  attaching  it  to  the 
water  power.  W.  H.  See  testified  that  plaintiff  desired 
the  engine  moved  and  attached  to  the  mill  Peter  Net- 
tleton  testified  that  plaintiff  told  him  that  it  took  half  as 
much  power  to  run  the  carriers  and  blower  as  it  did  to 
run  the  mill.  The  testimony  for  defendant  appears  con- 
clusive that  the  dam  was  lowered  not  more  than  six 
inches,  and  when  it  is  compared  with  that  of  the  plaintiff, 
that  it  had  been  lowered  about  thirty-four  inches,  it  is 
apparent  that  there  was  a  mistake,  and  that  the  prepond- 
derance  of  the  testimony  in  relation  to  the  alleged  mis- 
representations is  with  the  defendant. 

The  plaintiff  contends  that  the  insertion  of  the  amount 
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of  lumber  in  the  contract  by  the  defendant  was  a  wilful 
and  material  change  in  his  interest  and  for  his  use  aud 
benefit,  and  that  this  alteration  vitiates  the  whole  con- 
tract. ''A  wilful  and  material  alteration  of  a  written 
instrument,  made  by  one  of  the  parties  to  it,  after  execu- 
tion and  without  authority  or  consent  of  the  other  party, 
defeats  any  rights  he  would  otherwise  have  under  it": 
1  Am.  &  Eng.  Enc.  502;  Bishop,  Con.  §  746.  Any 
alteration  in  the  amount  of  the  principal  is  material: 
Bishop,  Con.  §  508.  To  defeat  a  contract,  the  alteration 
must  be  material,  made  without  authority  or  consent  of 
the  other  party,  and  wilful.  The  change  in  this  contract 
was  material. 

The  testimony  of  the  plaintiff  shows  that  the  defend- 
ant agreed  to  insert  the  amount*of  lumber  in  the  con- 
tract; that  if  they  could  not  agree  as  to  the  amount,  that 
they  would  agree  upon  some  person  who  should  ascertain 
the  amount;  that  the  defendant  selected  Mr.  Blum  to  aid 
him  in  making  the  measurement;  that  he  understoodlhat 
the  estimate  made  by  Mr.  Blum  and  himself  was  to  be 
entered  in  the  contract;  that  he  reported  the  amount 
estimated;  that  defendant  was  not  there  at  the  time  the 
estimate  was  made;  that  they  kept  a  tally  of  the  lumber 
estimated;  and  that  defendant  never  told  him  that  the 
amount  had  been  entered  different  from  the  estimate 
made  by  them.  H.  T.  Blum  testified  for  plaintiff  that 
they  could  not  estimate  the  lumber  carefully  for  the 
reason  that  it  was  piled  irregularly;  that  he  told  defend- 
ant several  piles  of  lumber  had  not  been  counted;  that 
the  amount  not  counted  was  in  his  judgment  about  50,OC0 
feet,  including  culls;  that  he  showed  defendant  several 
piles  of  lumber  that  had  not  been  counted;  and  that  he 
was  positive  that  at  different  times  he  told  him  of  the 
piles  that  were  not  counted.  George  Snyder  testified  for 
defendant  that  there  were  about  6,000  feet  of  two  by  six- 
inch  lumber  near  the  blacksmith  shop;  about  5,000  feet 
and  a  lot  of  cedar  near  the  house  in  the  lower  yard; 
about  6,000  feet  near  the  planer;  a  pile  between  the  office 
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and  platform;  about  25,000  feet  of  two  by  three-inch  lum- 
ber; and  a  miscellaneous  pile  that  had  not  been  esti- 
mated. Besides,  where  the  plaintiff  had  estimated  lum- 
ber, it  had  been  found  that  by  measurement  thereafter  it 
contained  about  twice  as  much  lumber  as  he  had  esti- 
mated. 

P.  J.  Blackinston  testified  for  defendant,  that  he  had 
been  foreman  for  defendant  for  three  years,  and  that  on 
January  1st  he  had  made  an  inventory  of  the  lumber  in 
the  yard,  and  found  it  to  be  four  hundred  and  forty -four 
thousand  and  six  hundred  feet;  and  that  in  March,  when 
plaintiff  made  the  inventory,  there  was  twice  as  much 
lumber  on  the  yard  as  there  was  in  January.  He  then 
gives  a  detailed  statement  of  twelve  piles  of  lumber  that 
were  not  estimated  by  plaintiff,  which  he  estimates  at 
one  hundred  and  fifty-three  thousand  feet.  The  defend- 
ant testified  that  plaintiff  brought  some  figures  to  him  at 
Eugene,  and  said  that  he  had  to  go  back  East  and  did  not 
have  time  to  estimate  all  the  lumber,  and  told  him  to 
keep  an  account  of  the  amount  not  estimated  and  put  it 
in  the  contract,  and  that  he  measured  up  one  hundred 
and  eighty-seven  thousand  feet  not  estimated  by  plaintiff. 
The  defendant's  wife  testified  that  plaintiff  told  defendant 
in  her  presence  that  there  were  several  piles  of  lumber 
thsit  he  had  not  counted,  and  requested  defendant  and 
Mr.  Blackinston  to  keep  an  account  and  put  it  with  the 
contract  with  his  estimate. 

From  this  testimony  it  would  appear  that  there  was 
quite  an  amount  of  lumber  that  had  not  been  estimated 
by  plaintiff,  and  that  defendant  had  estimated  the  same 
and  requested  Mr.  Gallagher  to  enter  the  amount  in  the 
contract.  The  plaintiff  may  not  have  intended  that  the 
amount  so  estimated  by  defendant  should  have  been 
entered  in  the  contract,  but  the  defendant  so  understood 
him  and  made  the  entry,  and  it  may 'have  been  without 
his  authority  or  consent,  but  it  certainly  was  not  wilful. 
The  plaintiff  could  not  be  bound  in  any  manner  by  this 
entry,  since  there  had  never  been  an  agreement  as  to  the 
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amount,  unless  the  request  to  estimate  and  put  it  in  the 
contract  was  such  an  agreement  There  seems  to  have 
been  no  agreement  as  to  the  amount  of  lumber  on  the 
yard  at  the  time  the  contract  was  made,  and  the  plaintiff 
could  not  be  bound  to  pay  for  any  more  than  he  had  esti- 
mated unless  the  defendant  could  show  that  more  than 
that  amount  had  been  delivered  to  him.  Some  criticism 
seems  to  have  been  made  against  the  action  of  Mr.  Gal- 
lagher for  entering  the  estimate  of  the  defendant  in  the 
contract.  He  know  that  the  parties  were  to  agree  npon 
the  amount  of  lumber,  and  that  the  amount  when  agreed 
upon  was  to  be  so  entered  in  the  contract.  His  action  in 
the  matter  was  certainly  upright,  and  he  was  doing  only 
what  the  parties  had  expected  him  to  do.  That  the  con- 
tract had  been  in  his  possession  all  the  time,  there  can  he 
but  little  doubt,  and  he  had  a  perfect  right  to  make  the 
entry  therein,  knowing  the  agreement  of  the  parties. 

From  the  foregoing  examination  of  the  testimony,  the 
decree  of  the  court  below  must  be  reversed  and  the  bill 
dismissed,  leaving  the  parties  to  adjust  the  amount  of 
lumber  to  be  entered  in  the  contract 
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J.  L.  BERNARD  v.,  JOSEPH  TAYLOR 

[S.  G.  81  Pac.  B«p.  968 ;  18  L.  B.  A.  859.] 

1.  Wagers— Public  Policy. — Wagers  are  inconsustent  with  the  establishod 

interests  of  society,  are  in  conflict  with  the  morals  of  the  age,  and  are 
void  on  grounds  of  public  policy.* 

2.  Illegal  Contracts— Resoission.— While  an  illegal  contract  is  still  execu- 

tory, either  party  may  rescind  the  contract  and  recover  any  property  he 
may  have  put  up ;  but  if  the  contract  has  been  executed,  nothing  paid  or 
delivered  can  be  recovered, 
8.  Wagers— Recovery  of  Stake.— Property  wagered  on  a  foot  race  maybe 
recovered  by  its  owner  if  demanded  before  the  race  has  been  run. 

Multnomah  County:  Erasmus  D.  Shattuck,  Judge. 


♦  Note.— The  subject  of  the  legality  of  wagers  is  treated  in  an  exhausliTe 
note  to  this  case  in  18  L.  R.  A.  859.— Reporter. 
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Action  by  J.  L.  Bernard  against  Joseph  Taylor  to 
recover  money  bet  on  a  foot  race,  and  deposited  with 
defendant.  From  a  judgment  for  plaintiff  defendant  ap- 
peals.    Affirmed. 

Alfred  R  Sears,  Jr.  (McOinn  &  Simon  on  the  brief),  for 
Appellant 

A  wagering  contract  upon  an  indifferent  subject  is 
valid  by  the  common  law,  and  in  this  country,  except 
where  prohibited  by  statute.  It  is  valid  by  the  laws  of 
Oregon,  except  in  respect  to  those  matters  which  come 
within  the  inhibition  of  the  statute  relating  to  gambling. 
This  statute  does  not  prohibit  bets  upon  foot  races: 
HiU's  Code,  §  3526  et  seq. 

The  enumeration  of  the  unlawful  games  excludes  all 
other  games  from  the  illegal  category.     That  the  rule  is 
as  stated  at  common  law,  see  Good  v.  Elliot  3  T.  R.  693 ; 
Allen  V.  Hean,  1  T.  R.  56-60 ;  Atherfold  v.  Beard,  2  T.  R 
610 ;  Da  Costa  v.  Jones,  2  Cowp.  729 ;  Ramloll  Thackoorsey- 
das  V.  Soojumnull  Dhondmull,  6  Moore,  P.  C.  C.  300-310, 
12  Jur.  315 ;  Harding  v.  Walker,  1  Hempst.  53 ;  Sackett  v. 
Davis,  8  McLean,  101;  Pope  v.  St,  Leger,   1  Salk.  344; 
March  v.  Pigot,  5  Burr.  2802 ;  Jones  v.  Randall,  1  Cowp. 
17,  37 ;  Brandon  v.  Hibbert,  4  Campb.  37 ;  Moon  v.  Durden, 
2  Exch.  23 ;  Campbell  v.  Richardson,  10  Johns.  406 ;  Bunn  v. 
Riker,  4t  Johns.  427;  Walker  v.  Armstrong,  54  Tex.  609; 
Harris  v.  White.  81  N.  Y.  544 ;  Johnson  v.  Fall,  6  Cal.  359 
(65  Am.  Dec  518);  Bass  v.  Peevey,  22  Tex.  295;  Deweesv. 
Miller,  5Harr.  (Del.),  347;  Trenton  Mut  L.  S  F,  Ins.  Co.  v. 
Johnson,  24  N.  J.  L.  576;  Smith  v.  Smith,  21  IlL  244  (74 
Am.  Dec.  100);  Beadles  y.  Bless,  27  111.  320  (81  Am.  Dec. 
231);  Hasket  v.  Wootan,  1  Nott  &  McC.  180;  Stoddard  v. 
Martin,  1  R.  I.  1 ;  Phillips  v.  Ives,  1  Rawle,  42. 

Then  the  stakeholder  had  the  right  to  retain  the  funds 
until  the  happening  of  the  event  If  the  wager  is  legal, 
neither  party  has  the  right  to  rescind  the  contract  and 
claim  the  money :  2  Parsons,  Cont.  626 ;  Brandon  v.  Hib- 
bert, 4  Campb.  37 ;  Bland  v.  Oollett,  4  Campb.  157.    If 
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according  to  th^  wa^er,  the  parties  have  appointed 
judges  on  the  event,  it  can  be  ascertained  only  by  the 
decision  of  the  judges;  Dewees  v.  Miller,  5  Harr.  (Del), 
347  ;  Kirkland  v.  Randon,  8  Tex.  10. 

The  findings  show  that  the  agreement  of  the  parties 
was  not  an  ordinary  wager,  but  that  it  had  in  coDtem* 
plation  a  "job  race";  that  is,  it  was  a  corrupt,  criminal, 
and  criminally  illegal  agreement.  It  was  in  advance 
•* fixed"  that  one  of  the  parties  should  win  and  that 
certain  persons  should  lose  their  money.  This  put  the 
plaintiff  in  pari  delicto  with  the  defendant,  and  the  rule 
is  in  such  cases,  potior  est  conditio  possidentis:  Dam  v. 
Holbrook,  1  La.  Ann.  176 ;  Sutphin  v.  Crozer,  32  N.  J.  L 
462 ;  Murdoch  v.  KiUboum,  6  Wis.  468 ;  Winxihester  v.  NviU^f, 
52  N.  H.  507  (18  Am.  Rep.  93). 

John  MacmUlan  (Miller  df  Miller  on  the  brief),  for 
Respondent 

Suppose  that  the  plaintiff  was  as  deep  in  the  mud  as 
the  others  were  in  the  mire, — let  us  also  suppose  that  he 
was  in  pari  delicto, — the  position  would  then  be  one  of  con- 
templated wrong,  a  meditated  fraud,  conceived,  initiated, 
and  intended  to  be  carried  out;  the  plans  laid  and  money 
placed  by  plaintiff  in  defendant's  hands  for  the  purpose 
of  executing  them.  Suppose  all  this,  what  is  the  plain- 
tiffs position?  The  law  always  encourages  repentence; 
its  answer  invariable  is:  •* Before  the  deed  is  consum- 
mated you  may  withdraw;  while  the  wrong  is  contem- 
plated only  you  are  innocent  and  you  may  repent."  On 
the  other  hand,  if  the  wrong  be  executed,  not  executory, 
completed,  not  contemplated,  accomplished,  not  merely 
planned,  the  law  has  but  one  answer  for  the  wrongdoer: 
**You  have  given  the  poison,  and  you  must  abide  the 
result"  See  the  following  authorities:  Aubert  y,  WcUsK 
3  Taunton,  277;  Tennant  v.  ElliotU  1  Bos.  &  Pul.  3;  TyUf 
V.  Carlisle,  89  Me.  210  (1  Am.  St  Rep.  301);  Qreemv^ 
Collins,  30  Cliff.  494;  Oaylord  v,  Soragen,  32  Vt  110  (76 
Am.  Dec.  154);  EiV  v.  Spear,  50  N.  H.  252  (9  Am.  Rep. 


Jan.  1893.]  Bernard  v.  Taylor.  419 

Opinion  of  the  court— Lord,  G.  J. 

205);  Peck  v.  Briggs,  8  Denio,  107;  Mclntyre  v.  Parka,  3 
Met.  207;  Banchor  v.  Mansel,  27  Me.  58. 

The  law  encourages  a  repudiation  of  the  illegal  con- 
tract, even  by  a  guilty  participator,  as  long  as  it  remains 
an  executory  contract,  or  the  illegal  purpose  has  not  been 
put  in  operation:  Stacy  v.  Foss,  19  Me.  335  (36  Am.  Dec, 
775);  aark  v.  Brown,  77  Ga.  606  (4  Am.  Dec  98);  Gridlej/ 
V.  Dorn,  57  Cal.  78;  WUlia  v.  Hoover,  9  Or.  418;  Crawford  v. 
Spence,  1  Am.  St  Rep.  758;  Bledsoe  v.  Thompson,  57  Am. 
Dec.  777.  The  latest  American  view  of  wagers  is  the 
correct  one.  It  looks  upon  them  as  gambling,  and  the 
courts  declare  that  they  are  illegal,  because  they  are 
against  good  morals.  It  cannot  be  contended  that  it  is 
good  morals  to  seek  to  obtain  another's  money  for  noth- 
ing: Wheeler  v.  Spencer,  15  Conn.  80;  Letoia  v.  Littl^ld, 
13  Me.  233;  Wilkinson  v.  Tousley,  16  Minn.  299;  Shaffner  v. 
Pinchback,  133  111.  410. 

Lord,  C.  J. — This  was  an  action  to  recover  the  sum 
of  five  hundred  and  sixty  dollars  deposited  with  the  de- 
fendant as  a  wager  on  the  result  of  a  foot  race.  The  case 
was  tried  without  the  intervention  of  a  jury,  and  the 
material  facts  as  found  by  the  court  are  :  That  the  plain- 
tiff deposited  with  the  defendant  the  sum  of  five  hundred 
and  sixty  dollars  in  gold  for  the  benefit  of  one  Greorge 
Grant,  and  as  a  wager  upon  a  foot  race  which  said  Grant 
and  one  Anderson  were  to  run  the  next  day  at  a  place 
agreed  upon;  that  at  the  time  the  said  money  was  so  de- 
posited, it  was  understood  by  Grant  and  the  defendant 
Taylor  and  the  plaintiff  that  the  money  should  be  paid 
back  to  the  plaintiff  on  his  demand  for  the  same  at  any 
time  before  the  race  should  be  run,  which  the  defendant 
agreed  to  do;  that  before  such  race  was  run  the  plaintiff 
on  two  occasions  demanded  said  money  of  the  defendant, 
who  refused  to  pay  it  back,  but  pretends  that  said  race 
was  run,  and  that  Anderson  was  the  winner,  to  whom  he 
paid  the  money  before  Ghe  commencement  of  this  action; 
that  the  race  agreed  to  be  run  was  not  run,  but  that 
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Grant,  at  the  appointed  time,  refused  to  ran,  and  Ander- 
son ran  over  the  course  alone  and  was  declared  by  the 
defendant  to  be  the  winner;  that  said  pretended  race  was 
never  intended  to  be  a  fair  and  honest  race,  and  that 
plaintiff  knew  at  the  time  he  deposited  his  money  with 
the  defendant  that  the  race  was  to  be  a  "bogus  race'^ 
that  the  parties  engaged  in  getting  it  up,  namely,  GranV 
Anderson,  and  the  defendant,  wanted  to  '*rope  in"  some- 
body; that  it  was  understood  that  Grant  was  to  win  the 
race;  that  the  plaintiff  furnished  the  money  and  deposited 
it  with  the  defendant  as  stakeholder  for  the  benefit  of 
Grant,  in  whom  he  had  confidence  at  the  time,  but  of 
whom,  before  the  time  appointed  for  the  race  to  come  ofif, 
he  became  suspicious;  that  he  feared  he  would  lose  the 
money,  and  thereupon,  by  reason  of  such  suspicion,  and 
by  virtue  of  the  agreement  with  the  defendant,  demanded 
of  the  defendant  the  return  of  said  money,  and  that  said 
Grant  then  and  there,  before  the  time  of  running  the 
race  had  arrived,  demanded  of  the  defendant  the  repay- 
ment of  the  money  to  the  plaintiff,  etc.  Substantially 
upon  such  findings,  the  court  found  as  a  conclusion  of 
law  that  the  plaintiff  was  entitled  to  judgment  for  the 
sum  of  five  hundred  and  sixty  dollars  and  interest,  and 
for  costs,  etc.  From  this  judgment,  the  appeal  has  been 
brought  to  this  court. 

1.  The  first  contention  for  defendant  is,  that  wagers 
or  wagering  contracts  upon  indifferent  subjects  are  valid 
in  this  state  by  force  of  the  common  law,  except  when 
prohibited  by  statute.  There  can  be  no  doubt  that  wager 
contracts  upon  indifferent  matters  were  valid  at  common 
law:  Goode  v.  Elliott,  3  T.  R.  693;  Jcmes  v.  Bandall, 
1  C!owp.  37;  ra  Costa  v.  Jones,  2  Cowp.  734;  Bunn  v. 
Biker,  4  Johns.  427  (4  Am.  Dec.  292).  But  all  wagers 
which  tended  to  a  breach  of  the  peace,  or  to  injure  the 
feelings,  character,  or  interests  of  third  persons,  or  which 
were  against  the  principles  of  morality,  or  of  sound 
policy,  were  void  at  common  law:  4  Kent's  Com.  466; 
Greenhood,  Pub.  Pol.  226.    And  all  wagers  in  contraven- 
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tion  of  the  positive  provisions  of  any  statute  are  also 
void.     Of  late  years,  by  legislation  and  judicial  decision, 
the  hostility  to  wagers  of  every  nature  has  been  marked. 
This  is  doubtless  due  to  the  increase  of  betting  and  the 
evil  consequences  resulting  therefrom.     As  O'Neal,  J., 
said:    "Every  bet  tends  directly  to  beget  a  desire  of 
possessing   another's   money    or   property  without  an 
equivalent     Men  acted  upon  by  such  influences  easily 
become  gamblers,  and  then  the  road  to  every  other  vice 
is  broad  and  plain":    Eice  v.  Gist,  1  Strob.  (S.  C.)  84. 
And  the  tendency  of  judicial  opinion  in  repudiating  all 
kinds  of  wagers  is  well  illustrated  in  Love  v.  Harvey,  114 
Mass.  82,  wherein  Gray,  C.  J.,  says:   "It  is  inconsistent 
with  the  policy  of  our  laws  and  with  the  performance  of 
duties  for  which  courts  of  justice  are  established,  that 
judges  and  juries  should  be  occupied  with  every  frivolous 
question  upon  which  idle  and  foolish  persons  may  choose 
to  lay  a  wager.**    Equally  emphatic  is  Belford,  J.,  in 
Eldred  v.  Malloy,  2  Col.  321,  wherein  he  says:    **If  we 
enter  upon  the  work  of  settling  bets  made  by  gamblers 
in  one  case,     ♦     ♦     ♦     -^e  may  despair  of  ever  finding 
time  for  the  dispatch  of  these  weightier  matters  which 
affect  the  person  and  property  rights  of  the  respectable 
people  in  this  territory.     If  the  gate  is  once  opened  for 
this  kind  of  litigation,  it  is  more  than  probable  we  may 
be  overrun  with  questions  arising  out  of  bets.     The  spirit 
of  our  laws  discountenances  gambling.'*    Wagers  are  in- 
consistent with  the  established  interests  of  society,  and 
in  conflict  with  morals  of  the  age,  and  as  such  they  are 
void  as  against  public  policy.     In  view  of  these  consider- 
ations, we  do  not  think  that  such  transactions,  though 
upon  indifferent  subjects,  are  valid  in  this  state. 

2.  The  next  contention  for  the  defendant  is,  that  the 
alleged  agreement  was  corrupt,  illegal,  and  criminal  in 
this,  that  it  was  in  advance  ''fixed'*  that  one  of  the 
parties  should  win,  and  that  certain  persons  should  lose 
their  money ;  in  other  words,  that  the  agreement  had  in 
contemplation  "a  job  race."    This,  it  is  claimed,  put  the 
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plaintiff  in  pari  delicto  with  the  defendant,  and  as  a  con- 
sequence he  is  entitled  to  the  benefit  of  the  rule  potior  est 
conditioni  possidentis.     The  general  rule  is,  that  the  law 
will  not  interfere  in  favor  of  either  party  in  pari  delicto, 
but  will  leave  them  in  the  condition  in  which  they  are 
found,  from  motives  of  public  policy.     There  is  no  doubt, 
where  money  has  been  paid  on  an  illegal  contract  which 
has  been  executed,  and  both  parties  are  in  pari  delicto^ 
the  courts  will  not  compel  the  return  of  the  money  so 
paid.     But  the  cases  show  that  an  important  distinction 
is  made  between  executory  and  executed  illegal  con- 
tracts.    While  the  contract  is  executory,  the  law  will 
neither  enforce  it  nor  award  damages,  but  the  party  pay- 
ing the  money,  or  putting  up  the  property,  may  rescind 
the  contract  and  recover  back  his  money.    If  the  contract 
is  already  executed,  nothing  paid  or  delivered  can  be 
recovered  back.     This  arises  out  of  a  distinction  between 
an  action  in  affirmance  of  an  illegal  contract  and  one  in 
disaffirmance  of  it     In  the  former,  such  an  action  cannot 
be  maintained,  but  in  the  latter,  an  action  may  be  main- 
tained for  money  had  and  received.     The  reason  is,  that 
the  plaintiff's  claim  is  not  to  enforce,  but  to  repudiate,  an 
illegal  agreement:    Wharton,  (jbn.  §  354.     In  such  case 
there  is  a  locus  penitentice;  the  wrong  is  not  consummated, 
and  the  contract  may  be  rescinded  by  either  party. 

In  Edgar  v.  Fowler,  3  East.  225,  Lord  Ellenburg  ssii: 
'*In  illegal  transactions  the  money  has  always  been 
stopped  while  it  is  in  transitu  to  the  person  entitled  to 
receive  it."  As  Lord  Justice  Mellish  said :  ''To  hold 
that  the  plaintiff  is  entitled  to  recover  does  not  carry  out 
the  illegal  transaction,  but  the  effect  is  to  put  everybody 
in  the  same  situation  as  they  were  before  the  illegal  trans- 
action was  determined  upon,  and  before  the  parties  took 
any  steps.  If  money  is  paid  or  goods  delivered  for  an 
illegal  purpose,  the  person  who  has  so  paid  the  money 
or  delivered  the  goods  may  recover  them  back  before 
the  illegal  purpose  is  carried  out ;  but  if  he  waits  till  the 
illegal  purpose  is  carried  out,  or  if  he  seeks  to  enforce 
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the  illegal  transaction,  in  neither  can  he  maintain  an 
action;  the  law  will  not  allow  that  to  be  done" :    Taylor  v. 
Bowers,  1  Q.  B.  Div.  291.     In  Haaleton  v.  Jackson,  8  Barn. 
&  Cress.  221,  which  was  an  action  by  one  of  the  parties 
to  a  wager  on  the  event  of  a  boxing  match,  commenced 
against  the  stakeholder  after  the  battle  had  been  fought, 
LiTTLEDALE,  J.,  said:     ••K  two  persons  enter  into  an 
illegal  contract,  and  money  is  paid  upon  it  by  one  to  the 
other,  that  may  be  recovered  back  before  the  execution 
of  the  contract,  but  not  afterwards":    Smith  v.  Beckman, 
4  Taunt,  474 ;  Tappenden  v.  Randall,  2  Bos.  &  Pul.  467 ; 
Lotvrig  v.  Bourdien,  2  Doug.  452 ;  Mount  v.  Stokes,  4  T.  R. 
561 ;   Utica  Ins.   Co.  v.  Eip,  8  Cow.  20 ;  Meritt  v.  Willard, 
4  Keys  (N.  Y.),  208;  WhUe  v.  Franklin  Bank,  22  Pick. 
181 ;  O'Brien  v.  Fitzpatrkk,  48  Ark.  490.     ** And  this  rule," 
says  Mr.  Justice  Woods,  "is  applied  in  the  great  ma- 
jority of  the  cases,  even  when  the  parties  to  an  illegal  con- 
tract are  in  pari  delicto,  because  the  question  which  of  two 
parties  is  the  more  blamable  is  often  difficult  of  solution, 
and  quite  immaterial":    Spring  Go,  v.  Knowlton,  103  U.  S. 
60.     The  object  of  the  law  is  to  protect  the  public,  and 
not  the  parties.     This  is  upon  the  principle  that  it  best 
comports  with  public  policy  to  arrest  the  illegal  transac- 
tion before  it  is  consummated :    Stacy  v.  Foss,  19  Me.  385 
(36  Am.  Dec.  755). 

3.  It  only  remains  to  apply  these  principles  to  the 
facts.  These  show  that  the  plaintiff  was  cognizant  that 
the  race  had  been  fixed  in  advance — that  one  of  the  par- 
ties should  win,  and  that  certain  other  persons  should 
lose  their  money — that  it  was  a  bogus  race,  and  the  ar- 
rangement based  upon  it  corrupt,  and  designed  to  cheat 
and  defraud  the  other  parties ;  but  at  the  same  time,  they 
show  that  he  repented  and  repudiated  the  transaction  be- 
fore it  was  consummated,  by  demanding  the  return  of  his 
money  the  evening  of  the  day  before  the  race,  and  on  the 
day  of  the  race,  but  before  it  was  to  come  off,  and  that  the 
defendant  refused  to  pay  it  back,  and  that  he  afterwards 
forbade  the  defendant  to  pay  said  money  to  any  other  per- 
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son  than  himself.  He  availed  himself  of  the  opportunity 
which  the  law  affords  a  person  to  withdraw  from  the 
illegal  contract  before  it  has  been  executed  ;  he  repented 
before  the  meditated  wrong  was  consummated,  and  twice 
demanded  to  withdraw  his  money,  and  thereby  rescinded 
the  contract.  To  allow  the  plaintiff  to  recover  does  not 
aid  or  carry  out  the  corrupt  and  illegal  transaction,  but 
the  effect  is  to  put  the  parties  in  the  same  condition  as 
they  were  before  it  was  determined  upon.  By  allowing 
the  party  to  withdraw,  the  contemplated  wrong  is  arrested, 
Mid  not  consummated.  This  the  law  encourages,  and  no 
obstacle  should  be  thrown  in  the  way  of  his  repentance. 
Hence,  if  the  plaintiff  retreated  before  the  bet  had  been 
decided,  his  money  ought  to  have  been  returned  to  him, 
and  in  default  of  this,  he  is  entitled  to  recover. 

There  was  no  error,  and  the  judgment  must  be  af- 
firmed. 


[Argued  Dec.  8, 18d2;  decided  Jan.  16, 1888;  rehearing  denied  Joly  13, 1893.] 

STATE  V.  SOUTHERN  PACIFIC  COMPANY. 

[8.  a  81  Fae.  Rep.  96a] 

1.  Removal  of  Catjbxs — Pbtition.— When  an  action  has  been  commenced 

in  a  state  conrt  of  competent  jarisdiction,  and  a  petition  is  filed  for 
remoyal  to  the  federal  conrts,  the  state  court  is  not  bound  to  sarrender 
its  jurisdiction  unless  the  petition  shows  on  its  face  that  the  case  inTolves 
the  construction  of  the  constitution  of  the  United  States,  or  of  the  laws 
thereof. 

2.  Idem  ~  Federal  Questiok.—A  petition  for  removal  from  a  state  to  a 

federal  court,  showing  that  the  petitioner  is  a  corporation  oigaoized 
under  the  laws  of  another  state,  that  its  duties  and  functions  do  sot 
depend  upon  any  act  of  congress,  and  that  the  question  involved  is  the 
settling  of  tariff  rates  promulgated  by  the  state  railroad  commission, 
does  not  show  any  ground  for  removaL 
8.  Oblioatiow  of  Cowtbacts  — Deady's  Code,  }  86,  p.  632.— Deady's  Code, 
{  36,  p.  532,  which  provides  that  any  railroad  company  incorporated 
under  the  law  as  it  then  existed  should  "  have  the  power  to  collect  sach 
tolls  for  the  transportation  of  persons  and  property  as  it  may  prescribe," 
did  not,  as  between  the  state  and  a  railroad  company  organized  doring 
the  time  that  law  was  in  foxce,  constitute  a  contract  the  obligation  of 
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which  could  not  be  impaired  by  subsequent  legislation.  Ex  parte  KoehUr^ 
11  Saw.  37  ( 23  Fed.  Rep.  629),  approved. 
4.  Railboad  Rates  — Basis  of  Computatiow  by  Commission.— The  actual 
value  of  a  railroad  is  the  basis  on  which  a  just  and  fair  return  must  be 
allowed  by  the  railroad  commission  under  the  act  of  1891  ( Session  Laws 
1891,  124 ),  and  not  the  bonded  indebtedness,  capital  stock,  and  current 
indebtedness,  unlesd  it  be  shown  that  the  value  of  the  road  equalled  such 
outstanding  indebtedness. 

Marion  CJounty:  Reuben  P.  Boise,  Judge. 

Suit  in  equity  under  the  statute  of  1891  (Laws  1891  j 
23),  by  the  state  of  Oregon,  on  the  relation  of  Geo.  W. 
CJolvig,  Robert  Clow,  and  A.  N.  Hamilton,  composing  the 
board  ojf  railroad  commissioners,  and  Frank  J.  Miller, 
clerk  of  said  board,  to  compel  the  Southern  Pacific  Com- 
pany to  adopt  a  schedule  of  rates  promulgated  by  said 
board  for  use  on  the  railroad  lines  of  the  defendant  in 
Oregon.  The  company  had  refused  to  adopt  the  rates,_ 
on  the  ground  that  they  would  not  yielcl  a  fair  and  just 
return  on  the  value  of  the  railroad  lines,  their  appurte- 
nances and  equipments.  The  case  was  referred  to  Wm. 
H.  Holmes,  Esq.,  who  reported  that  the  rates  were  reason- 
able for  the  character  of  the  services  rendered  by  the 
defendant  to  its  patrons.  The  report  was  confirmed  by 
the  circuit  court,  and  a  decree  entered  accordingly,  from 
which  the  defendant  appeals.     Affirmed. 

William  D.  Fenton  (Bronaugh,  McArthur  d  Bronaugh  on 
the  brief ),  for  Appellant. 

Oeo,  E.  Chamberlain,  attorney -general,  Qeo.  W.  Colvig, 
and  D'Arcy  do  Bingham  (Jas,  McCain,  district  attorney,  on 
the  brief),  for  Respondent 

Statement  by  the  court — This  suit  was  brought  to 
enforce  a  schedule  of  rates  adopted  by  the  board  of  rail- 
road commissioners  for  use  on  the  railroad  lines  of  the 
defendant  in  Oregon,  which  it  had  refused  to  recognize 
or  adopt  on  the  ground  that  the  same  would  not  render 
a  fair  and  just  return  on  the  value  of  its  railroad  lines, 
appurtenances,  and  equipments.   The  statute  provides  for 
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the  election  of  three  persons  by  the  legislative  assembly, 
to  constitute  the  board  of  railroad  commissioners  of  this 
state,  who  shall  take  the  oath  prescribed  and  give  bonds 
before  entering  upon  the  discharge  of  their  duties;  and 
among  other  things,  the  board  shall  examine  into  the  con- 
dition and  management  of  all  matters  concerning  the  busi- 
ness of  railroads,  so  far  as  the  same  affect  or  relate  to 
the  public  interests,  etc.  It  also  provided  that  any  per- 
son, firm,  or  corporation  complaining  of  anything  done, 
or  omitted  to  be  done,  by  any  common  carrier  sub- 
ject to  the  provisions  of  the  statute,  may  apply  to  the 
board  by  petition,  briefly  stating  the  facts,  etc. ;  and  it  is 
made  the  duty  of  the  board  to  investigate  the  same,  and 
to  make  a  report  in  writing,  etc;  and  if  the  carrier 
refuses  to  obey  any  lawful  order  or  requirement  of  the 
board,  then  it  is  made  the  duty  of  the  commission  to  enter 
complaint  in  the  circuit  court  of  the  state,  etc.,  for  the 
enforcement  of  the  order.  Provision  is  made  for  giving 
notice  to  the  company,  for  taking  testimony,  and  the 
issuance  of  writs  of  injunction  and  other  process  for  com- 
pelling obedience,  etc.  And  the  statute  further  provides 
that  all  persons  or  corporations  who  own  or  operate  any 
railroad  in  this  state  shall  furnish  the  board  of  railroad 
commissioners  with  a  schedule  of  charges  for  transporta- 
tion of  persons  and  property,  and  it  is  made  the  duty  of 
said  board,  and  it  is  empowered,  to  revise  such  schedule, 
and  to  determine  whether  or  not,  and  in  what  respect, 
such  charges  are  more  than  a  reasonable  and  fair  com- 
pensation for  the  services  to  be  rendered,  etc. ;  and  when 
said  schedule  of  charges  is  corrected  as  approved  by  the 
board,  it  shall  then  append  a  certiflcate  of  its  approval 
to  said  tariff  charges,  etc. 

It  is  further  provided  that  it  shall  be  the  duty  of  the 
commission,  in  revising  and  establishing  any  and  every 
tariff  of  charges,  to  take  into  consideration  the  character 
and  value  of  the  services  to  be  performed,  and  the  entire 
business  of  such  railroad,  together  with  its  entire  earn- 
ings from  passenger  and  other  trafSc,  and  to  so  revise 
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said  tariff  as  to  allow  a  fair  and  just  return  on  the  value 
of  its  railroad,  its  appurtenances  and  equipments,  etc. 
And  if  any  railroad  shall  charge,  demand,  or  receive  any 
greater  amount  for  the  transportation  of  persons  and 
property  than  the  rates  approved  and  fixed  by  the  com- 
mission, then  the  board  is  empowered  and  authorized,  in 
the  name  of  the  state  of  Oregon,  to  commence  a  suit  for 
the  purpose  of  requiring  such  common  carrier  to  comply 
with  the  tariff  charges  so  approved  and  fixed.  Such 
tariff  charges  so  approved  shall  be  received  by  all  courts 
in  the  state  as  prima  facie  evidence  of  the  fact  that  the 
same  are  just  and  reasonable;  and  if  it  be  made  to  appear 
on  such  hearing  that  such  tariff  should  be  enforced,  it 
shall  be  lawful  for  such  court  to  issue  a  writ  of  injunc- 
tion, or  other  mandatory  process,  for  the  purpose  of  com- 
pelling such  common  carrier  to  put  in  force  and  effect 
the  tariff  of  rates,  fares,  charges,  or  classification  so 
approved  by  the  board.  And  it  is  also  provided  that 
either  party  may  appeal  to  the  supreme  court  under  the 
same  regulations  as  now  provided  by  law,  and  upon  such 
appeal  it  is  made  the  duty  of  the  supreme  court  to  hear 
and  decide  all  questions  of  law  and  fact. 

The  record  discloses  that  by  virtue  of  these  provisions, 
among  other  things,  the  plaintiff,  through  said  board, 
made  and  published  an  order  commanding  .the  defendant 
to  file  with  said  board  complete  schedules  of  the  rates 
and  charges  for  transporting  persons  and  property  over 
its  lines  in  the  state  of  Oregon  in  force  and  in  use  on 
said  lines  before  the  twentieth  day  of  May,  1891,  which 
order  was  duly  served  on  the  defendant;  that  in  pursu- 
ance of  said  order  the  defendant  filed  the  schedule  of 
rates  and  charges  in  use  on  its  lines;  that  on  the  twelfth 
day  of  August,  1891,  the  plaintiff,  by  said  board,  after 
due  notice  to  the  defendant,  found  that  the  rates  so  filed 
were  unjust  and  unreasonable  for  the  services  rendered, 
and  then  and  there  revised  and  amended  the  same  by 
making  and  publishing  a  revised  schedule  of  rates  for 
transporting  the  commodities  covered  by  said  rates  over. 


428  State  v.  Southern  Pacific  Co.    [  Sup.  Ct 

statement  of  the  case. 

its  lines  in  this  state,  and  then  and  there  appended  the 
certificate  of  approval  of  said  board  to  said  revised 
schedule  of  rates  so  amended,  and  duly  notified  the  de- 
fendant of  such  revision,  and  by  order  commanded  the 
defendant  to  put  the  same  in  force  and  effect  on  the  said 
lines;  and  that  the  defendant  utterly  failed  and  refused 
to  put  into  force  and  effect  on  any  of  the  said  lines  such 
revised  rules,  or  any  part  thereof,  and  failed  and  refused 
to  desist  and  cease  using  its  old  rates,  etc.  Whereupon 
the  plaintiff  filed  its  bill  of  complaint  asking  the  court  to 
decree  that  the  rates  and  schedules  of  the  defendant  for 
transporting  the  commodities  named  in  the  exhibits 
thereto  attached,  and  now  in  force  on  said  lines,  are 
unjust  and  unreasonable,  and  more  than  a  fair  or  just 
remuneration  for  the  services  rendered  or  to  be  rendered, 
etc. ;  and  that  the  said  revised  rates  and  schedules,  as 
exhibits  thereto,  are  just  and  reasonable  in  all  things,  and 
that  the  defendant  be  perpetually  enjoined  from  using 
any  other  or  different  rates  on  any  of  its  lines  than  those 
named,  etc. 

After  the  complaint  was  filed  and  served,  the  defend- 
ant filed  its  petition  and  bond  for  removal  of  said  cause 
to  the  United  States  court  for  the  district  of  Oregon,  on 
the  ground  that  the  decision  of  the  controversy  between 
the  plaintiff  and  defendant  necessarily  involved  questions 
arising  under  the  constitution  and  laws  of  the  United 
States,  which  the  court  refused  to  grant  Thereupon 
the  defendant  demurred  to  the  complaint  on  the  ground 
(1)  that  the  court  had  no  jurisdiction  of  the  subject 
matter  of  the  suit;  (2)  that  the  court  had  no  jurisdiction 
of  the  person  of  the  defendant;  (3 )  that  the  facts  stated 
and  recorded  in  the  case  show  that  they  do  not  constitute 
a  cause  of  suit  which  is  within  the  jurisdiction  of  the 
court  to  hear  and  determine.  The  court  overruled  the 
demurrer,  and  the  defendant  thereupon  filed  its  answer, 
denying  each  and  every  allegation  in  the  complaint, 
with  certain  exceptions,  and  set  up  several  defenses  as 
disclosed  by  the  record,  to  which  further  reference  is  not 
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necessary.  On  motion  of  the  plaintiff,  these  separate 
defenses  were  stricken  out,  except  the  one  next  to  the 
last,  to  which  the  plaintiff  replied,  denying  specifically 
each  and  every  allegation  therein.  The  cause  being  at 
issue,  was  referred  to  Hon.  Wm.  H.  Holmes  to  report  the 
facts  and  law,  and  he,  after  hearing  the  evidence  of  the 
parties,  reported  his  findings  of  fact  and  conclusions  of 
law  therein  in  favor  of  the  plaintiff.  Upon  the  hearing 
of  the  report,  the  defendant  filed  its  exceptions  and 
moved  to  set  it  aside,  which,  after  argument,  the  court 
overruled  and  entered  a  decree  in  all  things  enforcing 
said  report  and  findings,  and  requiring  the  defendant  to 
put  in  force  the  rates  therein  found  to  be  just  and  reason- 
able. From  the  decree  of  the  cou^t  so  rendered,  the 
defendant  has  taken  this  appeal. 

Per  Curiam.— (1)  The  first  contention  for  the  de- 
fendant is,  that  the  court  below  erred  in  refusing  to  allow 
the  petition  of  the  defendant  for  removal  of  the  suit  to 
the  federal  court,  and  in  maintaining  jurisdiction  of  the 
ca.^^e  for  trial  and  determination.  The  main  ground 
upon  which  the  defendant  basis  its  claim  for  removal  is, 
that  the  decision  of  the  controversy  between  the  plaintiff 
and  defendant  necessarily  involves  questions  arising 
under  the  constitution  of  the  United  States  and  amend- 
ments thereto,  and  laws  of  congress.  The  particulars  in 
which  the  defendant  claims  that  such  questions  will 
necessarily  arise  are  fully  set  out  in  the  petition,  but  the 
particular  one  is  this:  That  the  defendant's  road  from 
Portland  tiO  the  state  line  is  subject  only  to  national  legis- 
lation and  control,  by  virtue  of  the  act  of  congress  of 
July  25,  1866,  and  therefore  not  subject  to  state  legisla- 
tion. The  act  of  congress  referred  to  is  an  act  granting 
lands  to  aid  in  the  construction  of  a  railroad  and  a  tele- 
graph line  from  the  Central  Pacific  Railroad  in  California 
to  Portland,  in  Oregon,  and  among  other  things,  provides 
that  the  company  entitled  to  the  benefit  of  the  act  •*  shall 
be  governed  by  the  provisions  of  the  general  railroad 
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and  telegraph  laws  of  the  respective  states,  as  to  the  con- 
struction and  management  of  such  railroad  and  telegraph 
line  hereinafter  authorized,  in  all  matters  not  provided 
for  in  this  act.''  By  virtue  of  this  act  the  defendant 
claims  that  it  is  a  federal  agent,  and  as  such  is  entitled 
to  a  removal  of  the  suit  to  the  federal  court 

The  laws  of  this  state  clearly  point  out  the  duties  of 
the  railroa4  commissioners,  and  in  pursuance  of  its  man- 
dates, and  in  the  discharge  of  such  duties,  they  have 
revised  and  modified,  as  in  their  judgment  seemed  best, 
the  schedule  of  rates  furnished  them  by  the  defendant, 
which  modified  rates  it  has  refused  to  put  in  force,  leav- 
ing no  other  alternative  to  the  board  than  to  commence  a 
suit  in  the  proper  court,  as  it  is  empowered  to  do,  for  the 
purpose  of  obtaining  a  decree  requiring  the  defendant 
to  comply  with  the  tariff  charges  approved  and  fixed  by 
it.  In  such  case,  it  does  not  seem  to  us  that  the  federal 
court  could  have  original  jurisdiction  of  the  subject  mat- 
ter of  the  suit.  Certainly  it  is  not  the  tribunal  specified, 
or  to  which  the  plaintiff  could  successfully  appeal,  to  en- 
force the  acts  of  the  railroad  commissioners  done  in 
pursuance  of  the  laws  to  regulate  railroads  within  its 
limits.  It  was  contended,  too,  that  when  the  defendant 
filed  its  petition  and  bond  for  removal,  by  virtue  of  the 
act  of  congress  set  out  in  the  petition  and  already  re- 
ferred to,  the  case  was  immediately  within  the  jurisdic- 
tion of  the  federal  court;  that  is,  that  the  mere  filing  of 
the  petition  and  bond  for  removal  ousted  the  state  court 
of  jurisdiction,  and  that  no  order  was  necessary  for  that 
purpose.  We  think  that  the  state  court  is  not  bound  to 
surrender  its  jurisdiction  unless  the  petition  shows  on  its 
face  a  case  the  decision  of  which  depends  upon  the  con- 
struction of  the  constitution  of  the  United  States,  or  the 
laws  thereof. 

2.  The  question  now  arises,  did  the  petition  show  on 
its  face  such  a  state  of  facts  as  would  have  warranted  the 
court  in  ordering  a  removal  of  the  cause?  The  defend- 
ant was  incorporated  under  the  laws  of  Kentucky,  and  is 
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doing  business  in  this  state, — not  as  a  federal  agent  or 
pursuant  to  any  act  of  congress,  but  as  a  corporation  of 
another  state, — under  the  conditions  imposed  by  an  act 
of  the  legislature  of  this  state.  It  exists  entirely  inde- 
pendent of  any  act  of  congress,  and  its  relations  to  the 
state  and  to  the  general  government  have  not  been 
changed  by  virtue  of  the  land  grants  given  to  its  lessor 
mentioned  in  its  petition  for  removal.  It  does  not  de- 
pend upon  any  act  of  congress  for  its  powers,  nor  does  it 
look  to  any  such  act  to  guide  it  in  the  discharge  of  its 
corporate  functions  and  duties.  Nor  can  such  a  corpora- 
tion as  the  defendant  be  classed,  by  virtue  of  such  land 
grant  by  congress  to  its  lessor,  among  those  corporations 
that  not  only  *•  derive  their  existence,  but  their  powers, 
their  franchises,  their  duties,  and  a  large  portion  of  their 
resources,  from  such  acts,  and  by  virtue  thereof  sustain 
important  relations  to  the  government  of  the  United 
States":  Pacific  Railroad  Oases,. 115  U.  S.  1  (5  Sup.  Ct 
Rep.  1113).  When  the  charter  is  conferred  upon  the 
corporation  by  an  act  of  congress,  as  was  the  case  in 
Osborne  v.  Bank  of  the  United  States,  9  Wheat  817,  **the 
charter  of  incorporation  not  only  creates  it,  but  gives  it 
every  faculty  which  it  possesses.  *  *  *  It  is  not  only 
itself  the  mere  creature  of  the  law,  but  all  its  functions 
and  all  its  rights  are  dependent  upon  some  law."  These 
rights  and  franchises  are  given  by  its  charter,  and  that 
charter  is  the  law  of  the  United  States.  **Can  it  then," 
as  Chief  Justice  Marshall  observed,  **have  a  case  which 
does  not  arise  literally  as  well  as  substantially  under  the 
law?"  And  in  Cohens  v.  Virginia,  6  Wheat.  379,  the 
same  distinguished  jurist  has  said  that  a  case  '*may 
truly  be  said  to  arise  under  the  constitution  and  laws  of 
the-United  States  whenever  its  correct  decision  depends 
upon  the  construction  of  either. "  •  •  Unless  the  very  right 
of  the  party,"  as  Mr.  Justice  Deady  said,  ** springs  out 
ot  or  has  its  origin  in,  such  law,"  a  case  does  not  arise 
under  it  within  the  scope  of  that  jurisdiction:  Dowell  v. 
Griswoldf  5  Saw.  43.     Whether  a  suit  is  one  which  arises 
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under  the  constitution  or  laws  of  the  United  States 
depends  upon  the  question  involved.  **If  from  these  it 
appears,"  says  Chief  Justice  Waite,  "that  some  title, 
right,  privilege,  or  immunity  on  which  the  recovery 
depends  will  be  defeated  by  one  construction  of  the  con- 
stitution or  a  law  of  the  United  States,  or  sustained  by 
the  opposite  construction,  the  ca3e  will  be  one  arising 
under  the  constitution  and  laws  of  the  United  States": 
Starin  v.  New  York,  115  U.  S.  257.  Prom  these  decisions, 
and  others  which  might  be  cited,  it  is  clear  that  the  claim 
or  right  of  removal  must  involve  a  real  controversy  in 
the  suit  arising  out  of  some  act  of  congress. 

How  the  proceedings  in  the  case  at  bar,  instituted  to 
compel  the  defendant  to  change  its  rate  of  charges  in 
conformity  with  the  rates  revised  by  the  railroad  com- 
mission, can  be  affected  by  any  construction  of  the  act  of 
congress  granting  land  to  aid  its  lessor  in  the  construc- 
tion of  the  road,  is  difficult  to  understand  or  demonstrate. 
What  right,  or  privilege,  or  claim,  or  defense,  in  whole 
or  in  part,  can  the  defendant  set  up  or  assert  in  this  pro- 
ceeding, that  grows  out  of  any  legislation  of  congress  or 
in  any  way  involves  such  legislation  ?  The  gravamen  of 
the  suit  is  to  adjust  the  rates  of  tariff  charges  under  the 
laws  of  the  state,  and,  in  our  judgment,  in  no  respect  can 
be  affected  by  a  construction  of  the  land  grant,  or  involve 
any  right,  private  or  public,  of  the  defendant  under  that 
grant. 

3.  It  is  also  contended  by  defendant  that  under  section 
86,  page  532,  Deady's  Code,  in  force  at  the  time  defend- 
ant's lessor  was  incorporated,  providing  that  any  railroad 
company  incorporated  under  the  law  as  it  then  existed 
''shall  have  the  power  to  collect  and  receive  such  tolls  or 
freight  for  transportation  of  persons  and  property  thereon 
as  it  may  prescribe,''  the  state  cannot  of  itself,  either  by 
legislation  fixing  maximum  rates  or  by  a  commission, 
deprive  the  defendant  of  the  right  to  fix  freights  and 
fares,  because  such  provision  constituted  a  contract  be- 
tween the  state  and  defendant  the  obligation  of  which 
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could  not  be  impaired  by  subsequent  le^slation.  It  is 
sufficient  to  say  that  this  question  was  decided  adversely 
to  defendant's  contention,  and»  we  think,  properly,  by  the 
circuit  court  of  the  United  States  in  Wells,  Fargo  db  Co,  v. 
Or,  Ey.  d  Nav.  Co,  8  Saw.  600  (15  Fed.  Rep.  561),  and 
Ex  parte  Koehler,  11  Saw.  37  (23  Fed.  Rep.  529). 

4.    The  schedule  of  rates  prepared  by  the  commission, 
and  sought  to  be  enforced  by  this  suit,  was  not  arbitrarily 
adopted,  but  was  the  result  of  careful  and  painstaking 
labor  on  the  part  of  the  commissioners,  after  giving  the 
defendant  an  opportunity  to  be  heard,  and  after  special 
request  to  it  to  furnish  for  the  use  of  the  commission  an 
estimate  of  the  value  of  its  road,   appurtenances  and 
equipments,  which,  however,  the  company  declined  and 
neglected  to  do.     These  rates  are  by  law  made  prima 
facie  evidence  in  all  the  courts  of  this  state,  '*of  the  fact 
that  the  same  are  just  and  reasonable";  and  before  the 
company  can  be  excused  from  putting  them  in  force,  it 
must  show  by  a  preponderance  of  the  evidence  that  such 
rates  do  not  allow  it  ''a  fair  and  just  return  on  the  value 
of  the  road,  appurtenances  and  equipments,"  and  this,  we 
think,  it  has  failed  to  do.    The  evidence  of  the  defendant 
is  not  directed  to  showing  the  actual  value  of  the  road, 
and  equipments,  but  rather  to  showing  the  amount  of  its 
bonded  indebtedness,  capital  stock  and  current  indebted- 
ness, and  this  character  of  evidence  is  not  sufficient  to 
overcome  the  prima  fade  reasonableness  of  the  commis- 
sioners* rates.    It  is  a  matter  of  common  knowledge  that 
the  bonded  indebtedness,  capital  stock  and  current  in- 
debtedness of  railroad  companies  is  in  many  instances 
largely  in  excess  of  the  actual  value  of  the  road,  and  it 
would  be  unjust  and  unfair  to  adopt  such  data  as  a  basis 
nix>n  which  to  ascertain   the    reasonableness  of  tariff 
charges,  without  proof  that  the  value  of  the  road  equalled 
such  outstanding  liabilities.     It  is  the  actual  value  of  the 
road,  appurtenances  and  equipments  upon  which  a  just 
and  fair  return  must  be  allowed  under  the  commission  act 
of  this  state,  and  this  value  is  a  matter  peculiarly  within 
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the  knowledge  of  the  defendant,  and  for  this  reason  the 
law  has  wisely  cast  the  burden  of  proof  on  it  of  showing 
the  unreasonableness  of  the  commission  rates. 

The  evidence  in  this  case  is  voluminous,  and  need  not 
be  detailed  here ;  but  it  is  sufficient  to  say  that  it  has 
received  our  careful  consideration,  and  inasmuch  as  we 
are  of  the  opinion  that  the  defendant  has  failed  to  over- 
come the  prima  facie  case  in  favor  of  the  state,  the  tariff 
charges  as  prescribed  by  the  commission  should  be  pat 
in  force  over  the  lines  of  the  defendant  in  this  state. 

We  conclude  that  the  trial  court  committed  no  error, 
and  that  its  decree  must  therefore  be  affirmed. 
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1^     STATE  OF  OREGON  v.   FRANK  S.  INGRAM. 

Jl   ^4  [8.C.81Pac»ep.l0i9.] 

1.  JuROBS— Qualification  — Fixed  Opiwioh  —  CSodk,  i  185. — Where  a  juror 

at  first  says  be  has  a  fixed  opinion,  but  upon  fiirtber  examination  staXa 
that  be  can  decide  the  case  on  the  testimony  regardless  of  his  previous 
impressions,  be  is  qualified  under  Hill's  Code,  J  185,  subdivision  2.  StaU 
V.  Torn,  8  Or.  177 ;  Kumli  v.  So.  Pac,  Co.  21  Or.  605,  approved  and  followed. 

2.  MuBDER — Evidence  op  Motive. —  On  the  trial  of  defendant  for  the  mur- 

der of  bis  brother,  it  is  competent,  for  the  purpose  of  showing  a  motive 
for  the  crime,  and  the  relations  existing  between  the  parties,  to  admit 
evidence  that  defendant  was  disinherited  by  his  £Bither*s  will,  while  the 
deceased  was  amply  provided  for,  and  that  in  the  contest  over  the  will. 
shortly  before  the  murder  was  committed,  the  taking  of  the  deposition 
of  the  deceased  was  objected  to  by  defendant,  and  the  hearing  continued 
on  that  account. 

Linn  County:    Reuben  P.  Boise,  Judge. 

Frank  S.  Ingram  was  convicted  of  murder  in. the 
second  degree  for  killing  his  brother,  and  appeals.  Af- 
firmed. 

J.  K  Weatherford,  and  W.  R.  Bilyeu,  for  Appellant 

George  JSL  Chamberlain,  attorney-general,  and  H.  H. 
Hewitt  ( Jas.  McCain,  district  attorney,  and  Wyatt  d  Whit- 
ney on  the  brief),  for  Respondent 
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Per  Curiam. — The  defendant  was  indicted  for  mur- 
der in  the  first  degree,  tried  and  convicted  of  murdor  in 
the  second  degree,  and  sentenced  to  the  penitentiary  dur- 
ing his  natural  life.  The  deceased  was  a  brother  of  the 
defendant. 

1.  The  first  error  presented  is  as  to  the  challenges  of 
certain  jurors  for  actual  bias,  which  were  overruled  by 
the  trial  court.  The  objection  is  raised  under  subdivision 
2,  section  185,  HilFs  Code.  The  facts  disclose  that  in  im- 
paneliug  the  jury  at  the  trial  of  the  cause  the  defend- 
ant by  his  counsel  challenged  one  George  McHargue 
touching  his  qualifications  to  act  as  a  juror  upon  the 
ground  that  he  had  formed  an  opinion  as  to  the  guilt  or 
innocence  of  the  defendant  from  reading  the  newspaper 
account  of  his  first  trial,  and  that  such  opinion  was  a 
fixed  one ;  but  upon  examination  by  the  court  the  juror 
stated  that  he  should  form  his  opinion  from  the  evidence, 
if  he  was  taken  as  a  juryman,  and  that  he  had  no  opinion 
that  would  affect  his  judgment  after  hearing  all  the  tes- 
timony. There  was  no  error :  State  v.  Tom,  8  Or.  177 ; 
Kumli  V.  So.  Pac.  Co.  21  Or.  505  (28  Pac.  Rep.  637).  In 
this  last  case  this  subject  was  thoroughly  examined,  and 
is  decisive  of  the  point  here  involved. 

2.  The  next  objection  is  to  the  introduction  of  the 
papers  in  the  contest  over  the  will  of  the  father  of  the 
deceased,  which  show  that  the  prisoner  was  disinher- 
ited, while  the  deceased  was  amply  provided  for.  It  also 
shows  that  the  evidence  of  the  deceased  was  about  to  be 
taken  shortly  before  be  was  killed,  but  the  taking  of  his 
deposition  was  objected  to  by  the  defendant,  and  the 
hearing  before  the  referee  continued.  The  object  of  this 
evidence  was  to  show  the  motive  of  the  prisoner  and  the 
relations  existing  between  the  parties. 

Under  the  circumstances,  we  think  there  was  no  error, 
and  that,  as  a  consequence,  the  judgment  must  be  affirmed. 
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[  Ai^ed  Koyember  30. 1892;   decided  January  16, 1893.] 

*  JOHN  BURNETT  v.  3.   R.  MARKLEY  et  al. 

rs.  aSlPae.  Rep.  1050.1 

1.  CouifTY  CJouRT— CouwTT  BusiiTWs — CoDE,  J  896,  SuB.  9.— UndcT  the 

general  power  to  manage  oonnty  business  conferred  on  county  coarts  by 
subdivision  9,  of  section  896,  Hill's  Code,  those  courts  have  authority  to 
procure  for  the  use  of  the  assessor  present-ownership  books  of  all  the 
property  in  tiie  county,  and  to  employ  competent  peraons  to  prepare 
such  books. 

2.  Counties — Limitatioh  to  Indkbttowkss — State  CowsriTDTioir— Aoticli 

XI.~The  limit  to  county  indebtedness  provided  by  section  10,  of  article 
XL  of  the  state  constitution,  does  not  apply  to  debts  and  liabilitioB 
imposed  upon  the  county  by  law,  and  which  it  is  powerless  to  prevent; 
but  applies  only  to  liabilities  voluntarily  created.  QraTit  Co.  v.  Lake  0». 
17  Or.  453,  dted  and  approved. 
8.  ExcEPTioir  nr  Statute— Pleading. — In  counting  on  a  statute  or  contract, 
an  exception  therein  must  be  negatived,  or  the  pleading  will  be  bad: 
thus  where  a  constitution  provides  that  *'no  county  shall  create  any 
debts  or  liabilities  which  shall  singly  or  in  the  aggregate  exceed  the  sum 
of  five  thousand  dollars,  except  to  suppress  insurrection  or  repel  in- 
vasion ;  but  the  debts  of  any  county  at  the  time  this  constitution  takes 
effect  shall  be  disregarded  in  estimating  the  sum  to  which  such  county 
is  limited,"  and  a  suit  is  brought  to  restrain  the  payment  of  an  indebted- 
ness incurred  after  the  adoption  of  the  constitution,  and  after  the  ouxuty 
was  already  in  debt  beyond  the  constitutional  limit,  the  complaint  must 
allege  that  the  indebtedness  already  accrued  was  not  for  any  of  the  ex- 
cepted purposes. 

Benton  County:  Martin  L.  Pipes,  Judge. 

Suit  in  equity  by  John  Burnett,  a  taxpayer  and  resi- 
dent of  Benton  County,  Oregon,  against  J.  R.  Markley 
and  Harry  Dunstan,  partners  as  Markley  &  Dunstan,  and 
Benton  County,  and  M.  P.  Burnett,  as  treasurer  of  sucli 
county,  for  an  injunction  to  prevent  Markley  &  Dunstan 
from  collecting,  and'M.  P.  Burnett  from  paying,  certain 
county  warrants.  Margery  B.  Davisson,  Florence  Davis- 
son  an<).  Mary  D.  Wyatt,  as  the  owners  of  some  of  the 
warranty  in  controversy,  were  permitted  to  intervene. 
A  demurrer  to  the  complaint  was  overruled  and  plaintifi 


*N(yrE.— A  motion  for  rehearing  was  filed  in  this  case,  but  was  withdrawn 
by  plaintifb  on  their  own  request^  by  permission  of  the  court.— Refobtei. 
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had  a  decree  as  prayed,  from  which  defendants  appeaL 
Reversed. 

J.  R.  J^rysoii,  and  W.  8,  Hufford  (L.  Flinn  on  the  brief), 
for  Appellants. 

John  BumetU  in  pro  per,,  and  John  Kelsay,  for  Be- 
spondent. 

This  is  a  snit  in  equity  to  enjoin  the  county  treasurer 
of  Benton  County  from  paying  certain  county  warrants 
issued  by  the  county  in  favor  of  defendants  Markley  & 
Duns  tan,  and  comes  here  on  appeal  from  a  judgment  of 
the  court  below  overruling  a  demurrer  to  the  complaint. 
The  substance  of  the  complaint  is,  that  on  July  3,  1890, 
the  county  court  of  Benton  County,  in  the  name  of  and 
on  behalf  of  the  county,  entered  into  a  pretended  con- 
tract with  one  Markley  and  one  Henry  Dunstan,  by  the 
firm  name  of  Markley  &  Dunstan,  to  make  out  a  descrip- 
tion of  real  estate  for  tax  rolls,  to  make  out  and  copy 
into  the  books  to  be  furnished  by  the  county  for  that 
purpose  a  complete  list  of  all  the  real  estate  in  Benton 
county,  Oregon,  arranged  in  its  order  into  lots,  blocks, 
sections,  townships  and  ranges,  giving  the  present  own- 
ers of  each  tract,  lot,  or  parcel  so  set  forth,  and  giving  a 
complete  and  accurate  description  of  the  same  as  per  the 
deeds  therefor ;  and  providing  that  said  Benton  county 
should  pay  said  Markley  &  Dunstan  therefor  and  upon 
the  completion  of  said  work,  |700,'  and  one  per  centum  of 
the  assessed  valuation  of  all  real  estate  so  listed,  which 
is  not  on  the  tax  roll  for  1889  for  said  county,  now  in  the 
sheriff's  hands,  said  assessed  values  to  be  the  values  upon 
which  taxes  are  levied  for  the  year  1890,  after  equaliza- 
tion and  all  indebtedness  deducted ;  that  after  this  work 
was  completed,  and  on  the  fourth  day  of  December,  1890, 
the  said  county  did,  without  authority  of  law,  make  and 
enter  an  order  ordering  and  adjudging  that  the  said 
Markley  &  Dunstan  be  allowed  and  paid  the  sum  of 
$7,219.87  for  pretended  services  claimed  to  have  been 
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rendered  by  said  Markley  &  Dunstan  to  said  county  ander 
said  pretended  contract  of  July,  1890 ;  that  on  or  about 
the  —  day  of  December,  1890,  the  county  clerk,  under  said 
order  of  the  said  county  court.  Issued  to  said  Markley  & 
Dunstan  county  orders  for  said  17,219.87;  that  on  or 
about  the — day  of  December,  1890,  said  county  orders  were 
presented  to  said  county  treasurer,  and  by  him  endorsed 
**Not  paid  for  want  of  funds";  and  it  is  further  alleged 
that  said  pretended  contract  and  order  of  said  county 
court  of  July  3,  1890,  and  also  the  order  of  December  4, 
1890,  of  said  court,  is  illegal  and  void  for  the  following 
reasons :    First,  said  county  court  had  no  authority  what- 
ever under  the  statute  to  make  said  pretended  contract; 
second,  it  was  an  attempt  to  provide  for  the  making  of  an 
assessment  roll  in  a  different  way  from  that  provided  by 
the  statute,  and  at  an  exorbitant  cost  to  the  county ;  thirds 
that  when  the  said  pretended  contract  and  orders  were 
made  the  county  was  indebted  in  the  sum  of  140,000, 
created  by  said  county ;  fourth,  that  by  said  pretended 
contract  and  said  orders,  said  county  created  an  addi- 
tional indebtedness  and  liability  of  over  $7,000  against 
said  Benton  County  in  violation  of  section  9,  article  XL 
of  the  constitution  of  the  state  of  Oregon ;  that  said  de- 
fendants Markley  &  Dunstan  are  threatening  to  collect 
said  orders,  and  that  said  defendant,  the  treasurer  of 
Benton  County,  is  threatening  to  pay  said  county  orders 
and  will  pay  the  same  out  of  the  county  treasury  of  Ben- 
ton County  unless  restrained  by  order  of  this  court 

Bean,  J.  (after  stating  the  facts). — The  contention 
for  plaintiff  is,  that  the  action  of  the  county  court  in 
making  the  contract  with  Markley  &  Dimstan  as  alleged, 
and  in  issuing  the  warrants  in  their  favor,  is  void,  be- 
cause,— Jirst,  the  county  court  had  no  authority  under 
the  law  to  make  such  a  contract;  and,  second,  it  imposed 
a  debt  or  liability  upon  the  county  in  excess  of  the 
constitutional  limit 

1.     In  support  of  the  first  position^  it  is  argued  that 
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since  it  is  made  the  duty  by  law  of  the  assessor  of  the 
county  to  make  out  on  an  assessment  roll  a  list  of  all  the 
taxable  property  in  his  county,  that  the  county  court  has 
no  power  or  authority  to  employ  any  other  person  to 
prepare  or  assist  in  the  preparation  of  such  a  list.  But 
it  seems  to  us  that  as  the  county  court  is  expressly 
charged  with  "the  general  care  and  management  of  the 
county  property,  funds,  and  business"  (Code,  §  896),  it 
may  take  such  measures  to  secure  a  full,  complete  and 
accurate  list  of  all  the  assessable  proi)erty  in  the  county, 
for  the  use  of  the  assessor,  as  in  its  judgment  may  seem 
advisable  or  necessary.  It  is  the  •* business"  of  the 
county,  through  its  officers  and  agents,  to  see  that  all  the 
property  within  the  county  liable  to  assessment  and  tax- 
ation, is  placed  upon  the  assessment  roll,  so  that  the 
burdens  of  government  may  fall  in  like  proportion  upon 
all;  and  it  is  a  matter  of  common  knowledge,  that  under 
our  present  system  of  listing  and  assessing  property,  it 
is  practically  impossible  for  the  assessor  to  list  and 
assess  all  the  property  in  his  county  without  some  such 
aid  as  was  to  be  provided  by  the  contract  in  question 
here.  There  was  no  attempt  by  the  county  court  by  this 
contract  to  usurp  or  interfere  with  the  duties  of  the 
assessor;  but,  on  the  other  hand,  the  object  was  to  pro- 
vide a  present-ownership  list  to  assist  him  in  the  dis- 
charge of  the  duties  of  his  office,  and  enable  him  to  list 
and  assess  a  large  amount  of  real  estate  which  had  there- 
tofore escaped  taxation,  amounting  in  value,  as  the  record 
discloses,  to  over  six  hundred  and  fifty  thousand  dollars. 
We  think  therefore  the  contract  in  question  was  such  an 
one  as  the  county  had  power  and  authority  to  make. 

2.  By  section  10  of  article  XL  of  the  constitution,  it 
is  provided  that  *'no  county  shall  create  any  debts  or 
liabilities  which  shall  singly  or  in  the  aggregate  exceed 
the  sum  of  five  thousand  dollars,  except  to  suppress  in- 
surrection or  rei)el  invasion;  but  the  debts  of  any  county 
at  the  time  this  constitution  takes  effect  shall  be  disre- 
garded in  estimating  the  sum  to  which  such  county  is 
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limited."    This  provision  of  the  constitution  has  been 
before  this  court  for  construction  in  two  cases.    In  Qrant 
County  V.  Lake  County,  17  Or.  453  (21  Pac.  Rep.  447).  it 
was  held  that  it  did  not  apply  to  d^ts  and  liabilities  im- 
posed upon  the  county  by  law,  such  as  the  salaries  of  the 
officers,  the  expenses  of  holding  courts,  and  such  other 
outlays  as  the  law  charges  upon  a  oounty,  and  which  it  is 
powerless  to  prevent;  but  that  it  "only  applies  to  debts 
and  liabilities  which  a  couoty  in  its  corporate  capacity, 
and  as  an  artificial  person,  voluntarily  creates";  and  this 
construction  was  again  recognized  in  Worminffton  v.  Fierce, 
22  Or,  606  (30  Pac  Rep.  450).     This  provision  of  the 
constitution  was  designed  to  prevent  a  oounty  from  vol- 
untarily creating  debts  or  liabilities  which  singly  or  in 
the  aggregate  exceed  the  sum  of  five  thousand  dollars, 
but  has  no  application  to  debts  or  liabilities  thrust  upon 
a  county  by  operation  of  law,  and  which  it  can  in  no  way 
prevent;  nor  does  it  apply  to  debts  or  liabilities  incurred 
in  the  suppression  of  an  insurrection  or  to  repel  an  iuva- 
sion;  nor  shall  the  debts  of  a  county  at  the  time  the  con- 
stitution took  effect  be  included  in  estimating  the  amount 
of  its  liabilities  under  this  provision  of  the  constitution. 
Hence,  before  it  can  be  said  that  a  county  has  exceeded 
the  constitutional  limit  of  indebtedness,  it  must  appear 
that  the  debts  have  been  voluntarily  created  by  the 
county  in  its  corporate  capacity  since  the  constitution 
took  effect,  and  such  debts  were  not  created  for  the  pur- 
pose of  suppressing  an   insurrection   or  repelling  an 
invasion. 

8.  These  necessary  facts  are  not  alleged  in  the  com- 
plaint in  this  case.  The  allegation  is  that  '*the  county 
was  indebted  in  the  sum  of  forty  thousand  dollars,  created 
by  the  county,"  but  it  does  not  appear  whether  such  in- 
debtedness was  voluntarily  created,  or  was  thrust  upon 
the  county  by  operation  of  law,  or  whether  it  was  in- 
curred in  the  suppression  of  an  insurrection  or  to  repel 
an  invasion,  or  whether  it  was  an  indebtedness  of  the 
county  at  the  time  the  constitution  took  effect;  and  in  th^ 
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absence  of  such  allegations,  the  complaint  does  not  state 
a  case  within  the  provisions  of  the  constitution,  and  the 
demurrer  should  have  been  sustained:  18  Am.  &  Eng. 
Enc  502,  570. 

The  decree  must  therefore  be  reversed,  and  the  cause 
remanded  for  further  proceedings  not  inconsistent  with 
this  opinion. 


[Aligned  Jan.  11,  decided  Jan.  30;  rehearing  denied  March  13, 1893.] 

STATE  OP  OREGON  v.   CHARLES  BAKER  et  ai.   1  i  m 
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1.  Criminal  Law — Evidehck  of  Other  Crimes. — It  is  a  general  rule,  that         80  178| 

evidence  of  a  distinct  crime  other  than  the  one  laid  in  the  indictment  j  23  441 
cannot  be  given  in  evidence  against  the  prisoner,  but  it  is  not  error  to  '  47  236 
admit"  evidence  showing  that  property  found  in  defendants'  possession 
at  the  time  of  their  arrest,  other  than  that  described  in  the  indictment, 
was  stolen  property,  where  such  evidence  is  so  intermingled  and  con- 
nected with  the  evidence  tending  to  show  that  defendants  committed 
the  crime  charged  as  to  form  one  entire  transaction.  The  purpose  of 
such  evidence  should,  however,  be  explained  to  th^  Jury. 

2.  Criminal  Law — Rkadino  Papers  Not  in  Evidence.— It  is  error  in  a 

criminal  case  to  permit  the  district  attorney  in  his  closing  argument  to 
read  an  affidavit  of  defendant  used  on  a  motion  at  a  previous  term  for  a 
*continuance  to  procure  absent  witnesses,  and  to  comment  ui)on  the  fact 
that  these  witnesses  are  not  called  on  the  trial,  and  to  permit  the  jury 
to  take  the  affidavit  to  their  room,  without  its  having  been  admitted  in 
evidence. 

Linn  CJounty:  Reuben  P.  Boise,  Judge. 

Charles  Baker  and  P.  S.  Phelps  were  convicted  of 
larceny,  and  appeal.     Reversed. 

J.  K,  Weatherford,  and  W,  S.  McFaddenj  for  Appellants. 

Geo.  E.  Chamberlain,  attorney -general,  and  Jas,  McCain, 
district  attorney,  for  the  state. 

Bean,  J. — The  defendants  were  indicted,  tried  and 
convicted  of  the  crime  of  larceny  in  stealing  one  mare, 
the  property  of  S.  N.  Needham.  On  the  trial,  the  pros- 
QCtttioii  gave  evidence  tending  to  show  that  the  animal 
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described  in  the  indictment  was  stolen  from  Needham's 
pasture  about  four  miles  southeast  of  Albany,  in  Linn 
county,  on  the  night  of  the  twelfth  of  October,  1891,  and 
on  the  same  night  another  animal  was  stolen  from  one 
Anderson,  and  a  saddle  and  bridle  from  Albers,  both 
neighbors  of  Needham.  On  the  fifteenth  of  the  same 
month,  the  defendants  were  seen  at  the  toUgate  on  the 
tollroad  leading  from  Lebanon  to  Eastern  Oregon,  trav- 
eling east  with  these  two  animals  in  their  possession; 
but,  having  no  money  with  which  to  pay  toll,  they  were 
compelled  to  and  did  return  toward  the  Willamette 
Valley,  and  two  days  later  the  animals  were  turned  into 
a  pasture  near  or  adjacent  to  the  tollroad,  where  they 
remained  until  the  night  of  the  thirtieth,  when  they  were 
taken  therefrom  without  the  knowledge  of  the  owner  of 
the  pasture,  and  without  the  pasturage  ha\'1ng  been  paid. 
On  the  same  night  that  the  animals  were  taken  from  the 
pasture,  and  on  a  direct  route  from  there  to  Salem,  there 
was  stolen  from  one  Royce  at  Lebanon,  a  spring  wagon, 
a  set  of  harness,  and  a  buggy  robe;  and  from  one  Balti- 
more, about  twelve  miles  east  of  Albany,  a  pair  of  single 
lines,  a  buggy  cushion,  and  two  blankets.  The  defend- 
ants were  arrested  at  Salem  on  the  evening  of  the  follow* 
ing  day,  having  in  their  possession,  as  the  evidence 
tended  to  show,  the  mare  described  in  the  indictment; 
also  the  Anderson  mare,  and  the  property  stolen  from 
Albers,  Baltimore  and  Royce. 

1.  The  defendants  objected  and  excepted  to  the  ad- 
mission of  any  evidence  tending  to  show  that  any  of  the 
property  claimed  to  have  been  found  in  defendants' 
possession  at  the  time  of  their  arrest,  except  that  de- 
scribed in  the  indictment,  was  stolen  property,  on  the 
ground  that  such  evidence  tended  to  prove  other  and 
different  crimes  from  the  one  alleged  in  the  indictment 
The  general  rule  is  unquestioned  that  evidence  of  a 
distinct  crime  unconnected  with  that  laid  in  the  indict- 
ment, cannot  be  given  in  evidence  against  the  prisoner. 
Such  evidence  tends  to  mislead  the  jury,  creates  a  preja- 
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dice  against  the  prisoner,  and  requires  him  to  answer  a 
charge  for  the  defense  of  which  he  is  not  supposed  to 
have  made  preparation.  And  while,  as  Lord  Campbell 
says,  **it  would  be  evidence  to  prove  that  the  prisoner  is 
a  very  bad  man,  and  likely  to  commit  such  an  offense*' 
( Reg,  V.  Oddy,  5  Cox.  C.  C.  210),  under  no  enlightened  sys- 
tem of  jurispudence  can  a  person  be  convicted  of  one 
crime  on  proof  that  he  has  committed  another.  It  is  of 
the  utmost  importance  to  a  defendant  that  the  facts  given 
in  evidence  by  the  prosecution  shall  consist  exclusively 
of  the  transaction  which  forms  the  subject  of  the  indict- 
ment, and  which  he  has  come  prepared  to  answer.  And 
yet,  while  this  is  the  general  rule,  the  exceptions  to  it  are 
so  numerous  that  it  has  been  said,  **It  is  difBcult  to  de- 
termine which  is  the  most  extensive,  the  doctrine  or  the 
acknowledged  exceptions":  Trogdon  v.  Com.  81  Gratt. 
870.  In  cases  where  the  prosecution  relies  on  circum- 
stantial evidence  for  a  conviction,  and  the  evidence  offered 
forms  logically  one  link  in  the  chain  of  circumstances, 
tending  to  show  that  he  who  committed  the  one  crime 
must  have  committed  the  other,  or  is  so  intermingled  and 
connected  with  the  crime  charged  as  to  form  one  entire 
transaction,  it  is  admissible  although  it  may  tend  to  prove 
distinct  felonies.  The  purpose  of  such  proof,  however, 
should  be  explained  in  the  charge  of  the  court:  Whart. 
Crim.  Ev.  §  31;  Brown  v.  Com,  76  Pa.  St.  819;  Mason  v. 
The  State,  42  Ala.  532;  Long  v.  State,  11  Tex.  App.  381; 
Jones  V.  State,  14  Tex.  App.  85;  House  v.  State,  16  Tex. 
App.  25;  Heath  v.  Ckmt.  1  Rob.  ( Va.)  735.  ''It  frequently 
hapi)ens,'*  says  Brockenbrough,  J.,  **that  as  the  evi- 
dence of  circumstances  must  be  resorted  to  for  the  purpose 
of  proving  the  commission  of  the  particular  offense 
charged,  the  proof  of  these  circumstances  involves  the 
proof  of  other  acts,  either  criminal  or  apparently  inno- 
cent In  such  cases  it  is  proper  that  the  chain  of  evidence 
should  be  unbroken.  If  one  or  more  links  of  that  chain 
consist  of  circumstances  which  tend  to  prove  the  prisoner 
has  been  guilty  of  other  crimes  than  that  charged,  thi» 
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is  no  reason  why  the  court  should  exclude  those  circum- 
stances.  They  are  so  intimately  connected  and  blended 
with  the  main  facts  adduced  in  evidence  that  they  cannot 
be  departed  from  with  propriety ;  and  there  is  no  reason 
why  the  criminality  of  such  intimate  and  connected  cir- 
cumstances should  exclude  them  more  tlian  other  facts 
apparently  innocent":     Walker  v.  Ck)m.  1  Leigh,  574. 

Now,  in  the  case  at  bar,  the  evidence  tending  to  show 
that  the  property  found  in  defendants'  possession  at  the 
time  of  their  arrest  was  stolen  property,  was  so  inter- 
mingled and  connected  with  the  evidence  tending  to  show 
that  defendants  committed  the  crime  charged,  as  to  form 
one  entire  transaction,  and  to  identify  the  actor  by  a  con- 
nection which  logically  tends  to  show  that  he  who  com- 
mitted the  one  must  have  committed  the  other.  Without 
such  evidence  the  chain  of  circumstances  against  the  de- 
fendants would  not  have  been  complete,  and  the  state 
could  not  have  made  out  its  case  in  its  entirety.  To  ex- 
clude the  evidence  relating  to  the  larcenies  for  which  the 
prisoners  were  not  on  trial,  would  have  broken  the  chain 
formed  of  links  more  or  less  perfect  connecting  them 
with  the  one  which  constituted  the  subject  matter  of  the 
trial,  for  it  was  impracticable  for  the  prosecution  to 
trace  the  animal  of  Needham  and  defendants'  connection 
therewith  from  the  time  it  was  stolen  until  their  arrest 
without  disclosing  the  commission  of  the  other  crimes; 
and  hence,  we  are  of  the  opinion  that  no  error  was  com* 
mitted  in  admitting  such  testimony. 

2.  This  cause  was  continued  from  the  March  to  the 
June  term  of  the  court  below  on  an  affidavit  made  by  the 
defendant  Baker  in  order  to  procure  the  attendance  of 
five  certain  witnesses  in  behalf  of  the  defendants.  In 
this  affidavit  he  represented  that  he  could  have  these 
witnesses  duly  served,  and  their  attendance  at  the  trial 
at  the  succeeding  term,  and  could  prove  by  one  of  them 
that  the  mare  in  question  was  stolen  on  the  eighth  day  of 
October,  and  by  two  others  that  neither  of  the  defend- 
ants were  in  Linn  County  at  that  time,  but  both  were  in 
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Portland  from  the  third  to  the  fifteenth  of  October,  and 
therefore  could  not  have  stolen  the  mare  described  in  the 
indictment.  Neither  of  the  witnesses  referred  to  in  the 
affidavit  were  called  or  testified  at  the  trial,  and  the  dis- 
trict attorney  in  his  closing  argument  to  the  jury  was 
permitted  by  the  court,  against  the  objection  and  excep- 
tion of  the  defendants,  to  read  the  affidavit  for  a  continu- 
ance and  comment  thereon,  and  the  jury  were  allowed 
and  permitted  to  take  this  affidavit  to  their  room,  while 
deliberating  on  their  verdict,  without  the  same  having 
been  offered  or  admitted  in  evidence,  to  which  defend- 
ants also  excepted.  It  seems  to  us  this  was  clearly  error. 
The  affidavit  was  no  part  of  the  evidence  in  the  case,  and 
should  not  have  been  referred  to  or  used  as  such,  or  per- 
mitted to  go  to  the  jury  without  first  having  been  regu- 
larly admitted,  if  competent,  as  evidence,  and  defendants 
given  an  opportunity  to  make  any  explanation  they  may 
have  desired  as  to  the  absence  of  these  witnesses,  or  of 
any  other  statement  in  the  affidavit :  Hill's  Code,  §  1356, 
20UMcLeodx.  By.  Co.  71Iowa,  138(32N.  W.  Rep.  246);  Alger 
V.  Thompson,  1  Allen,  453;  State  v.  Lantz,  23  Kans.  728  (33 
Am.  Rep.  215).  Counsel  for  the  state  insists  that  the 
record  does  not  disclose  that  the  comments  of  the  district 
attorney,  or  the  consideration  of  the  affidavits  by  the  jury, 
produced  any  improper  influence  on  the  jury  or  preju- 
diced the  defendants  in  any  way.  A  copy  of  the  affidavit 
is  in  the  record,  from  which  it  is  apparent  that  an  infer- 
ence may  have  been,  and  perhaps  was,  drawn  unfavorable 
to  the  defendants,  because  of  their  failure  or  neglect  to 
secure  the  attendance  and  testimony  of  the  witnesses 
named  therein,  and  hence,  we  cannot  say  the  error  was  a 
harmless  one. 

The  cause  must  therefore  be  reversed  and  a  new  trial 
ordered. 
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HOMER  HLLL  v.  STATE  OF  OREGON. 

[B.  a82Pac.Rep.  160.] 

1.  Writ  of  Rktikw — Crimhtal  Actioh — Code,  {  686 — Act  1889— Code, 

;  2161.— The  act  of  1889  (Laws  1888,  134)  amends  section  585  of  the 
Ck)de  80  that  whenever  the  inferior  court  has  exceeded  its  jurisdiction, 
the  writ  will  lie  regardless  of  the  nature  of  the  case,  and  the  right  to  the 
writ  is  not  limited  to  cases  where  an  appeal  can  be  taken. 

2.  Writ  or  Rbyibw — Crimikal  Action — Code,  }  2161. — Where  defendant 

in  a  criminal  action  is  fined  less  than  twenty  dollars  by  a  justice  of  the 
peace  on  an  information  which  charges  no  offense,  defendant  is  entitled 
to  a  writ  of  review.  In  such  a  case  there  cannot  be  an  appeal  under 
section  2161,  Hill's  Code,  but  the  writ  of  review  will  lie  since  the  amend- 
ment of  1889  to  section  685,  because  there  is  an  eixoneous  exercise  of 
jurisdiction  by  the  inferior  court. 

Polk  County:  Reuben  P.  Boise,  Judge. 

Homer  Hill  was  tried  and  convicted  in  a  justice^s 
court  on  a  complaint  for  trespass,  and  sued  oat  of  the 
circuit  court  a  writ  of  review.  From  a  judgment  of  the 
circuit  court  dismissing  the  writ  for  want  of  jurisdiction, 
defendant  appeals.     Reversed. 

A.  M.  Hurley,  for  Appellant 

Oeo.  E.  Chamberlain,  attorney-general,  for  Respondent 

Lord,  C.  J.— 1.  The  defendant  was  tried  and  fined  in 
a  justice's  court  upon  a  complaint  for  trespass  conceded 
to  be  fatally  defective.  A  writ  of  review  was  sued  out  of 
the  circuit  court,  which,  upon  motion,  was  dismissed  for 
want  of  jurisdiction.  The  error  alleged  in  this  ruling  is 
the  ground  of  the  appeal.  The  ruling  was  based  on  the 
assumption  that  there  is  no  right  to  the  writ  to  review 
the  judgment  of  a  justice's  court  in  a  criminal  action 
when  the  fine  is  less  than  twenty  dollars,  for  the  reason 
that  the  right  to  the  writ  is  concurrent  with  the  right  of 
appeal.  A  correct  determination  of  the  question  pre- 
sented depends  upon  the  construction  to  be  given  to  sec- 
tion 585  of  Hill's  Code,  as  amended  by  the  act  of  1889 
(Laws  1889,  134).     Prior  to  the  amendment  the  writ 
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was  allowed  in  all  cases  where  there  was  no  appeal,  and 
where  the  inferior  tribunal  exercised  its  judicial  functions 
erroneously,  or  exceeded  its  jurisdiction.  But  by  the 
amendments,  section  585  reads  as  follows:  ''The  writ 
shall  be  concurrent  with  the  right  of  appeal,  and  shall 
be  allowed  in  all  cases  where  the  inferior  court,  officer, 
or  tribunal,  in  the  exercise  of  judicial  functions,  appears 
to  have  exercised  such  functions  erroneously,  or  to  have 
exercised  it  or  his  jurisdiction  to  the  injury  of  some  sub- 
stantial right  of  the  plaintiff,  and  not  otherwise."  It  is 
manifest,  as  the  section  now  stands,  that  where  there  is 
a  right  of  appeal  there  is  a  right  to  a  writ  of  review,  as 
the  latter  is  made  concurrent  with  the  former,  so  that  in 
all  cases  where  the  inferior  tribunal  exceeds  its  jurisdic* 
tion,  or  exercises  its  powers  erroneously,  and  a  right  of 
appeal  exists,  there  is  the  concurrent  right  of  review. 
2.  As  an  appeal  could  not  be  taken  in  a  criminal 
action  in  a  justice's  court  where  the  fine  is  less  than  twenty 
dollars  (section  2161,  HiirsCode),  the  trial  court  held, 
that  as  the  fine  was  less  than  twenty  dollars,  the  right  to 
the  writ  was  not  authorized  and  could  not  be  granted. 
Or,  in  other  words,  as  the  right  of  review  and  the  right 
of  appeal  were  concurrent  remedies,  and  there  being  no 
right  of  appeal  in  the  case  because  the  fine  was  less  than 
twenty  dollars,  there  could  be  no  right  of  review.  This 
result  would  undoubtedly  be  correct  if  the  section  as 
amended  only  made  the  right  of  review  concurrent  with 
the  right  of  appeal;  but  it  not  only  provides  that  the  writ 
shall  be  concurrent  with  the  right  of  appeal,  but  that  it 
'* shall  be  allowed  in  all  cases"  where  the  inferior  tri- 
bunal acts  without  jurisdiction,  or  exercises  its  powers 
erroneously  to  the  injury  of  the  plaintiff.  In  the  case  at 
bar,  it  is  conceded  that  the  court  acted  without  jurisdic- 
tion to  the  injury  of  the  defendant,  as  no  offense  was 
charged  against  the  defendant  in  the  complaint,  and  con- 
sequently, while  there  was  no  right  of  appeal,  there  was 
an  erroneous  exercise  of  jurisdiction  which  entitled  the 
plaintiff  to  the  writ  within  the  terms  of  the  section. 
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It  results  from  these  views,  that  the  trial  court  erred 
in  dismissing  the  writ  for  want  of  jurisdiction,  and  that 
the  judgment  mast  be  reversed  and  the  cause  remanded 
for  such  further  proceedings  as  are  not  inconsistent  with 
this  opinion. 
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MITCHELL  &  LEWIS  CO.  v.  P.  T.  DOWNING  etal. 

r&C.32  Pac.Rep.884.1 

1.  Nonsuit — Costs  and  Dibbubsbhents — Codk,  {  246. — A  court  may  in  its 

discretion  grant  a  nonsuit  without  requiring  payment  of  the  costs,  bat 
the  rule  is  that  the  proper  charges  of  the  officers  of  the  court  must  be 
paid  as  a  condition  precedent  to  voluntary  dismissal ;  and  if  such  charges 
are  not  paid,  it  is  the  duty  of  the  court  to  render  judgment  against  the 
plaintiff  for  their  amount 

2.  Attachment — Shebiffb — Bxpenbb  of  Kebpino  Attacbed  Pbopbbtt.— 

The  expense  of  keeping  attached  property,  under  the  Oregon  Code,  is 
neither  a  cost  nor  a  disbursement;  but  the  court  should  see  that  the  rea- 
sonable charges  of  its  officers  are  taxed  in  the  cost  bill  against  the  plain- 
tiff. The  reasonableness  of  the  charges  should  be  determined  by  the 
court,  upon  notice  to  the  plaintiff  and  upon  proper  proof.  Schneider  t. 
SearSf  13  Or.  69,  cited  and  approved. 

8.  Sheriff's  Expenses— -  Estoppel. —  Where  a  sheriff  claims  ninety-four  dol- 
lars fees,  and  the  action  is  agreed  to  be  settled  on  the  basis  of  that  charge, 
a  larger  amount  ought  not  to  be  allowed  on  a  claim  put  in  after  the 
motion  to  dismiss  has  been  filed,  without  a  trial  by  the  court 

i.  Appeal —Motion  fob  New  Tbial — Final  Obdeb — Codb,  §535.~Whil6 
a  motion  for  a  new  trial  is  pending,  there  is  no  "  final  order"  from  which 
an  appeal  can  be  taken.  The  six  months  limited  for  an  appeal  b^iu  to 
f  run  from  the  time  the  motion  for  a  new  trial  is  ovemiled. 

6.  New  Trial — DiscBimoN  of  Coubt. —  Amotion  for  a  new  trial  is  always 
addressed  to  the  sound  discretion  of  the  trial  court ;  but  in  this  case  the 
record  shows  excusable  neglect,  and  the  judgment  should  hare  been  set 
aside. 

Jackson  County:  Lionel  R  Webster,  Judge. 

Mitchell  &  Lewis  Company  began  an  action  against 
one  Downing  and  attached  some  live  stock.  The  case 
was  compromised  on  the  statement  of  the  sheriff.  Bird- 
sey,  that  his  costs  and  charges  were  $94.  When  the 
motion  to  dismiss  came  up.  Birdsey  filed  his  petition, 
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showing  that  his  charges  were  *217,  and  praying  for 
judgment  against  the  plaintiff.  After  some  delays  the 
judgment  was  granted,  and  from  a  refusal  to  set  aside 
that  judgment  the  plaintiff  appeals.     Reversed. 

Cicero  M,  Idleman,  and  Robert  A.  Miller,  for  Appellant 

Wm.  M.  Golvig,  for  Birdsey,  Sheriff. 

This  is  an  appeal  from  an  order  of  the  court  refusing 
to  set  aside  a  judgment,  and  grows  out  of  the  following 
facts:  Plaintiff  commenced  an  action  against  the  defend- 
ants Downing  et  al.,  and  caused  a  writ  of  attachment  to 
be  issued,  which  was  placed  in  the  hands  of  James  G. 
Birdsey,  sheriff  of  Jackson  County,  for  service,  who,  in 
pursuance  thereof,  attached  and  took  into  his  possession 
some  live  stock  and  other  personal  property  of  the  de- 
fendants. Before  the  is.sues  were  joined,  a  settlement 
was  had  between  the  parties,  and  plaintiff  agreed  to  pay 
the  costs,  which  the  sheriff  reported  to  be  $94.30,  and  on 
February  7,  1891,  moved  the  court  for  an  order  dismiss- 
ing the  action.  A  controversy  then  arose  between  the 
plaintiff  and  the  sheriff,  in  which  the  latter  claimed  that 
there  was  due  him  on  account  of  feed  furnished  for  jihe 
stock  attached,  for  maintaining  a  keeper  of  the  property, 
and  for  his  disbursements,  the  sum  of  $217. 15,  instead  of 
$94.30,  as  had  been  reported.  On  April  1,  1891,  the 
sheriff  tiled  an  itemized  account  of  his  claim,  and  peti- 
tioned the  court  for  its  allowance  and  approval,  and 
prayed  for  a  judgment  against  the  plaintiff  for  the 
amount,  to  be  taxed  as  costs  and  disbursements.  On 
April  13,  1891,  the  court  made  an  order  that  a  certified 
copy  of  the  petition  be  served  upon  R.  A.  Miller,  plain- 
tiffs attorney,  giving  him  ten  days  after  such  service 
within  which  to  answer  or  object  thereto.  On  April 
18,  1891,  Mr.  Miller  demurred  to  the  petition  on  the 
ground  that  the  court  had  no  jurisdiction  of  the  person 
of  the  plaintiff  nor  of  the  subject  of  the  action.  This 
demurrer  was,  on  September  4,  1891,  overruled  by  the 

XXUI.  0«.— 29. 
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court,  and  plaintiff  given  till  the  ninth  of  that  month  to 
answer.  On  September  11,  1891,  the  court,  upon  the 
failure  of  the  plaintiff  to  further  plead,  approved  and 
allowed  the  claim  of  the  sheriff,  rendered  judgment 
against  the  plaintiff  for  the  amount,  which  was  taxed 
and  entered  as  costs  and  disbursements  in  favor  of  the 
sheriff,  and  dismissed  the  action  of  the  plaintiff  a^inst 
the  defendants.  On  October  8,  1891,  plaintiffs  attorney 
filed  his  affidavit,  and  those  of  others,  in  which  he  showed 
that  he  was  acting  as  the  junior  counsel  for  plaintiff,  and 
that  in  consequence  of  the  failure  to  receive  directions 
from  the  senior  counsel,  who  resided  in  a  distant  city,  he 
had  failed  to  file  objections  to  the  petition  within  the 
time  allowed,  and  moved  the  court  to  set  aside  the  judg- 
ment and  allow  him  to  plead  to  the  merits  of  the  petition. 
The  court  took  this  motion  under  advisement,  and  on 
April  13,  1892,  denied  the  same,  from  which  order  and 
judgment  the  plaintiff  appeals. 

Moore  J.  (after  stating  the  facts  as  above).— There 
are  two  questions  presented  by  this  appeal :  First,  the 
right  of  the  court  to  enter  judgment  against  plaintiff  in 
favor  of  the  sheriff,  to  be  taxed  as  costs  and  disburse- 
ments; and  second,  whether  there  has  been  an  abuse  of 
discretion  in  refusing  to  set  aside  the  judgment 

1.  Section  246  of  Hill's  Code  provides  that  a  judg- 
ment of  nonsuit  may  be  given  against  the  plaintiff  on  his 
motion  at  any  time  before  trial,  unless  a  counter-claim 
has  been  filed  as  a  defense.  The  right  to  dismiss  an 
action  is  not  an  absolute  one  which  the  plaintiff  can  exer- 
cise without  leave  of  the  court,  but  it  is  addressed  to  the 
discretion  of  that  tribunal,  and  may,  in  some  instances, 
such  as  infancy,  misjoinder  and  a  few  others,  be  granted 
without  the  payment  of  costs.  In  all  other  cases,  as  a 
general  rule,  a  nonsuit  must  be  granted  by  the  court  only 
when  the  plaintiff  has  paid  the  costs.  It  is  the  duty  of 
the  court,  in  dismissing  an  action  upon  plaintiffs  motion, 
to  see  that  the  costs  of  its  officers  are  paid,  or  to  render 
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judgment  gainst  him  for  the  amount  It  has  been  uni- 
formly held  that  a  plaintiff  cannot  dismiss  his  action 
without  the  payment  of  costs :  Young  v.  Bush,  36  How. 
Pr.  241.  At  common  law  there  were  no  costs  by  that 
name,  but  when  the  plaintiff  failed  he  was  amerced  for 
presenting  his  false  claim;  and  when  judgment  was  ren- 
dered against  the  defendant,  he  was  fined  for  resisting 
the  just  claim  of  the  plaintiff.  Hence  costs  by  statute 
grew  out  of  these  fines  at  common  law.  By  the  statute 
of  this  state  costs  are  the  amounts  awarded  the  prevailing 
party  as  attorneys*  fees,  and  take  the  place  of  the  com- 
mon law  fines ;  disbursements  are  the  fees  of  officers,  and 
all  other  expenses  necel^sarily  incurred  in  the  prepara- 
tion for  and  trial  of  causes,  for  which  the  statute  has 
prescribed  the  amount  to  be  paid;  and  it  is  made  the 
duty  of  the  clerk  to  tax  the  same  when  judgment  is  ren- 
dered, and  any  person  aggrieved  thereby  may  appeal  to 
the  court  or  judge  and  have  the  taxation  reviewed.  '  *  The 
court  will  see  that  its  officers  do  their  whole  duty,  and 
will  hold  them  to  a  strict  performance  of  every  require- 
ment of  the  law;  and  while  this  is  true,  it  will  also  see 
that  the  just  and  reasonable  charges  of  it^  officers  are 
fully  paid."  *  *  *  '*When,  therefore,  a  sheriff,  at  the 
instance  of  the  plaintiff,  levies  upon  the  property  of  the 
defendant  and  incurs  expenses  in  securing  it,  he  will  not 
be  driven  to  an  action  to  recover  his  costs  and  fees  in 
case  that  the  proceedings  are  dismissed  by  the  order  of 
the  plaintiff;  in  such  case  judgment  will  be  entered  in  his 
favor  against  the  plaintiff,  and  execution  will  be  issued 
therefor":  Murfree,  Sheriffs,  §  1079. 

2.  The  expense  of  keeping  property  held  under  at- 
tachment is  neither  a  cost  nor  a  disbursement  under  the 
statute,  since  the  reasonableness  of  such  charges  is  not 
and  cannot  be  fixed  by  law,  and  hence  the  clerk,  who  is 
only  a  ministerial  officer,  cannot  determine  the  amount 
due  nor  tax  the  same,  and  the  only  person  authorized  to 
determine  the  reasonableness  of  such  charges  is  the 
court  or  judge.     In  Bank  of  LeadviUe  v.  Tucker,  7  Col.  220' 
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(3  Pac.  Rep.  217),  a  sheriff  had  attached  property  and 
•appointed  a  keeper  thereof.  The  action  was  subse- 
quently dismissed,  and  the  clerk  taxed,  as  a  part  of  the 
•costs,  the  expense  of  the  keeper,  and  judgment  was  ren- 
dered against  the  plainjiiff  for  this  amout.  The  court,  in 
passing  upon  this  question,  said:  *'To  require  the  insti- 
tution of  a  separate  suit  in  every  case  where  the  sheriff 
fails  to  collect  fees  in  advance,  would  be  disastrous  to 
litigants  as  well  as  himself.  There  is  no  necessity  for 
such  rules;  if  these  expenses  are  allowed  as  costs,  and 
taxed  by  the  clerk,  the  party  dissatisfied  can,  by  a  motion 
to  retax,  as  fully  and  fairly  inquire  into  and  try  the 
legality,  justice,  and  reasonableness  of  the  same  as  he 
could  in  another  action."  In  Schneider  v.  SearSy  13  Or.  76 
(8  Pac.  Rep.  841),  Thayer,  J.,  says:  '^In  all  such  cases 
the  officers  should  be  repaid  the  amount  of  money  reason- 
ably expended  in  that  behalf.  But  in  all  cases  where  it 
is  possible  to  apply  to  the  court  for  directions  in  regard 
to  such  matters,  the  applications  should  be  made.  The 
court  has  a  right  to  control  the  sheriff  in  such  affaii*s,  and 
its  attention  should  be  called  to  the  matter  whenever  it 
reasonably  can  be,  and  I  believe  the  court  should  audit 
and  allow  the  expenses  in  all  such  cases. '' 

The  law  requires  the  sheriff  to  act  promptly  in  the 
service  of  a  writ  of  attachment,  and  the  court  holds  him 
to  a  strict  performance  of  every  duty  connected  there- 
with. Often  writs  of  attachment  reach  him  by  mail,  and 
if  he  delayed  their  execution  till  the  plaintiff  could  send 
him  the  necessary  means  to  pay  his  costs  and  to  defray 
the  incidental  expenses  of  removing  and  guarding  at- 
tached property,  which  can  never  be  fully  determined  in 
advance,  the  claim  sought  to  be  secured  might  become 
wholly  los4.  The  sheriff  is  the  plaintiffs  agent,  and  must 
do  all  in  his  power  to  enforce  the  writ  and  secure  the 
claim.  What  encouragement  would  there  be  for  a  sheriff 
to  make  extra  endeavors  to  secure  a  claim  if,  when  he 
had  made  a  levy  and  been  obliged  to  incur  expense  in 
maintaining  a  keeper,  in  storing  the  attached  goods,  or 
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in  making  any  other  necessary  outlay  of  money,  the 
plaintiff  could,  upon  his  own  motion,  and  without  consult- 
ing  the  officer,  dismiss  the  action,  and  thus  compel  the 
sheriff  to  commence  proceedings  against  him  to  enforce 
the  payment  of  his  just  claim,— a  claim  in  which  the 
sheriff  had  no  personal  or  pecuniary  interest;  one  in 
which  the  money  must  be  paid  to  others  who  had  done 
the  work  or  furnished  the  supplies,  and  for  which  the 
sheriff  was  primarily  liable?  There  would  be  neither 
justice  nor  reason  in  such  a  rule.  The  sheriff  should  in 
such  cases  be  paid  promptly  for  his  service,  and  reim- 
bursed for  such  reasonable  sums  of  money  as  he  had 
been  obliged  to  incur  in  the  care  of  the  attached  property. 
The  reasonableness  of  these  charges  should  be  deter- 
mined by  the  court  or  judge  upon  the  presentation  of  the 
sheriff's  claim  and  proof  of  the  justice  thereof.  The 
plaintiff  should  have  notice  of  the  claim,  and  be  allowed 
to  object  thereto,  and  when  the  court  or  judge  deter- 
mined what  was  just  and  reasonably  due  the  sheriff,  that 
sum  should  be  taxed  and  entered  as  costs  and  disburse- 
ments against  the  plaintiff  and  in  favor  of  the  officer.  It 
is  only  by  such  means  that  prompt  and  efficient  service 
can  reasonably  be  expected  from  the  sheriff. 

3.  The  affidavits  filed  in  support  of  the  motion  to  set 
the  judgment  aside  showed  that  when  plaintiff  and  de- 
fendant were  negotiating  a  settlement,  application  was 
made  to  the  officer  for  a  statement  of  the  costs  and  other 
expenses  of  the  action,  and  he  informed  them  that  they 
were  ninety-four  dollars  and  thirty  cents,  which  sum 
plaintiff  agreed  to  pay,  and  that  upon  this  basis  the  set- 
tlement was  effected;  that  thereafter  the  sheriff  set  up  a 
claim  of  two  hundred  and  seventeen  dollars  and  fifteen 
cents  as  the  amount  due.  The  affidavits  also  showed 
that  R.  A.  Miller  was  the  junior  counsel  in  the  case,  and 
that  when  the  demurrer  was  overruled  by  the  court  he  at 
once  asked  the  advice  of  the  senior  counsel,  but  that  the 
letter  from  them  containing  their  instructions  did  not 
reach  him  until  after  the  judgment  had  been  entered.     It 
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appears  to  us  that  the  affidavits  and  answer  presented 
show  that  there  was  an  excusable  neglect  on  the  part  of 
B.  A.  Miller,  as  junior  counsel,  and  that  there  was  an 
equitable  estoppel  against  the  sheriff  that  should  have 
been  tried  by  the  court  or  judge,  in  relation  to  the  amottQt 
claimed  by  the  sheriff. 

4.  The  record  also  shows  that  the  judgment  was 
entered  September  11,  1891,  the  motion  to  set  the  same 
aside  was  made  on  the  eighth  of  the  next  month,  the 
court  took  the  same  under  advisement  until  April  13, 
1892,  and  the  notice  of  appeal  was  filed  and  served  Jaly 
1,  1892.  The  respondents  moved  to  dismiss  the  appeal 
for  the  reason  that  the  same  had  not  been  taken  within 
six  months  from  the  entry  of  the  judgment  While  the 
motion  for  a  new  trial  was  pending,  there  was  no  final 
judgment  from  which  an  appeal  could  be  taken.  The 
appellant  had  a  right  to  rely  upon  that  motion,  and  till  it 
was  disposed  of  there  was  no  *' final  order  *^  Code,  §  535. 
In  Railroad  Go,  v.  Doane,  105  Ind.  92  (4  N.  E.  Rep.  419), 
the  court,  in  a  similar  case,  says :  **  It  is  quite  clear  that 
if  the  appellant  had  brought  up  this  case  before  a  ruling 
on  the  motion,  the  appeal  would  have  been  dismissed  on 
the  ground  that  it  was  prematurely  taken." 

5.  Every  motion  to  set  a  judgment  aside  is  addressed 
to  the  sound  discretion  of  the  court,  and  will  not  be  re- 
viewed unless  there  appears  to  have  been  an  abuse  of 
such  discretion. 

For  these  reasons  the  judgment  will  be  reversed  and 
inquiry  had  upon  the  issues  tendered. 
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ANNIE  PETRAIN  et  al.  v.  JOHN  KIERNAN  et  al. 

18.  C.  82PacRep.  168.] 

PosBBasiov  or  Pbopxbty — Notick  to  PuBCHA8BB.~The  effect  of  the  posses- 
sion of  real  property  is  to  ezdte  inquiry  in  reference  to  the  title.  Even 
where  the  record  title  is  perfect,  a  knowledge  of  extraneous  fiicts  sufficient 
to  put  a  purchaser  on  inquiry,  will  charge  him  with  all  the  knowledge 
that  he  might  have  obtained  by  a  reasonable  investigation. 

PuBCHASKB  FBOM  HoLDBB  OF  LsoAL  TiTLB — Tbust.— Where  a  eutue  qu4 
truU  is  in  possession  of  real  estate  the  legal  title  to  which  is  in  another, 
a  purchase  from  the  latter  takes  it  charged  with  notice  of  the  trust. 

Tbust — NoTicB— Evidence. — In  a  suit  to  enjoin  an  action  at  law  for  the 
recovery  of  a  certain  lot,  and  to  establish  a  trust  in  &vor  of  plaintiff,  there 
was  evidence  that  with  money  left  by  plaintiff's  deceased  mother  in  a 
bonk,  in  the  name  of  plaintifl's  sister,  their  father  purchased,  in  the 
hitter's  name,  a  certain  lot ;  that  this  lot  was  exchanged  by  the  father 
for  four  lots,  to  one  of  which  he  retained  title ;  that  he  afterwards  con- 
veyed such  lot  to  a  contractor  to  pay  for  a  dwelling  on  one  of  the  other 
three  ( the  lot  in  dispute );  that  plaintiff  had  occupied  the  lot  ever  since 
the  house  was  erected,  several  years  prior  to  bringing  this  suit ;  that  it 
was  the  understanding  of  the  fatlier  and  plaintiff  from  the  stat<;ments  of 
the  sister  that  plaintiff  was  to  have  the  pro|)erty  in  disjiute  as  her  slmre 
in  the  division  of  the  money  left  by  tlieir  mother;  and  that  defendants 
obtained  title  since  the  occupancy  by  plaintiff  by  mesne  conveyances 
from  the  sister.    HcUl^  that  a  decree  for  plaintiff  was  proper. 

Multnomah  County:  Loyal  B.  Steauns,  Judge. 

Defendants  appeal.     Affirmed. 

Frederick  B.  Strong,  for  Appellants. 

Alfred  F.  Sears,  Jr.  (McQinn  dh  Sirnon  on  the  brief), 
for  Respondents. 

Lord,  C.  J. — This  is  a  suit  or  cross-bill  in  equity  to 
enjoin  an  action  at  law  for  the  recovery  of  certain  real 
property,  which  had  been  begun  by  defendants  against 
the  plaintiffs,  and  praying  that  the  defendants  be  de- 
clared trustees  of  such  real  property  for  the  benefit  of 
the  plaintiff  Annie  Petrain,  and  that  she  be  also  declared 
the  actual  owner  of  the  same,  and  entitled  to  the  pos- 
session thereof.  The  facts  out  of  which  the  controversy 
arises,  as  exhibited  by  the  pleadings,  are  briefly  these : 
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On  April  8,  1891,  John  A.  O'Brien  and  Emily  H.  O'Brien 
sold  and  conveyed  to  Daniel  Kern,  by  deed  of  warranty, 
for  the  consideration  named  therein,  lot  number  six  in 
block  number  two  hundred  and  fifty-two  in  the  city  of 
Portland,  subject  to  a  certain  mortgage  for  fourteen  hun- 
dred  dollars.  On  the  eighteenth  day  of  April,  1891,  Daniel 
A.  Kern  and  Bmma  Kern  sold  and  conveyed  the  same 
property,  for  the  same  consideration,  to  Mary  Kiernan 
for  her  natural  life,  and  the  remainder  in  fee  simple  to 
Mary  A.  Kiernan,  Frank  Kiernan,  Ellen  Kiernan,  and 
Louise  Kiernan,  subject  to  the  same  mortgage,  both 
which  deeds  were  duly  recorded.  At  the  time  of  making 
these  conveyances  the  plaintiffs,  who  were  husband  and 
wife,  occupied  the  premises,  and  upon  their  refusal  to 
vacate  them,  the  defendants  Mary  Kiernan  et  al,  brought 
an  action  at  law  to  recover  the  same,  whereupon  the 
plaintiffs  Charles  A.  Petrain  and  Annie  Petraun  filed 
their  crossrbill  against  them,  in  which,  inter  alia,  it  was 
alleged  that  the  plaintiffs  were  in  the  actual  bofiajide  and 
exclusive  possession  of  such  real  property ;  that  it  was 
purchased  with  money  belonging  to  the  plaintiff  Annie 
Petrain,  but  that  her  father,  Wm.  Showers,  who  superin- 
tended  the  transfer  of  said  property  at  the  time  of  the 
purchase,  had  the  conveyance  thereof  made  to  Emma 
O'Brien,  one  of  his  daughters  and  sister  of  the  plaintiff 
Annie  Petrain,  although  it  was  always  understood  be- 
tween them  that  Annie  Petrain  was  the  owner  of  the 
same,  and  that  Emma  O'Brien  held  the  title  in  tanist  for 
her.  Soon  after  such  purchase  the  plaintiffs  erected  a 
dwelling-house  upon  the  lot,  paying  for  the  same  with 
their  own  money,  and  entered  into  the  occupation  of  the 
premises,  and  ever  since  have  remained  in  the  actual,  ex- 
clusive and  notorious  occupation  of  said  house  and  lot, 
exercising  therein  every  right  of  ownership,  and  that  the 
defendants  were  notified  and  had  full  knowledge  of  the 
ownership,  possession  and  adverse  claim  of  the  plain- 
tiffs, etc. 

The  defendants  denied  that  plaintiffs  own  any  right. 
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title  or  estate  in  the  property,  and  all  other  material  alle- 
gations of  the  complaint;  and  set  up  that,  desiring  to 
purchase  a  home  for  themselves,  they  requested  John 
Kiernan,  who  is  the  son  of  Mary  Kiernan,  to  select  and 
purchase  a  lot  for  them  to  be  occupied  as  a  home ;  that 
they  had  no  knowledge  or  notice  whatever  of  whom  said 
real  estate  was  purchased,  or  of  any  interest  or  claim 
therein  or  thereto  by  the  plaintiffs ;  that  the  defendant 
John  Kiernan  purchased  the  said  property  and  received 
a  deed  therefor  from  Daniel  Kern,  who  subsequently  con- 
veyed it  as  already  stated  to  Mary  Kiernan  et  al,  and 
that  they  furnished  the  money  or  consideration  for  which 
said  real  property  was  purchased,  and  are  the  exclusive 
owners  thereof ;  that  it  was  purchased  in  open  market ; 
that  the  record  of  deeds  for  the  county  showed  the  legal 
title  of  said  property  to  be  at  the  time  of  its  purchase  in 
Emily  O'Brien,  who  deeded  it  to  Daniel  Kern  as  before 
stated,  etc.  A  reply  was  filed  to  the  new  matter,  and  the 
canse  being  at  issue,  was  referred  to  a  referee,  who,  after 
hearing  the  testimony,  reported  to  the  court  his  findings 
of  fact  and  conclusions  of  law,  which  were  adverse  to  the 
defendants.  The  court,  after  argument,  confirmed  the 
report,  except  as  to  the  accounting,  and  decreed  that 
the  plaintiff  Annie  Petrain  is  the  owner  of  the  property 
and  that  the  defendants  hold  the  legal  title  in  trust  for 
her,  etc 

It  is  admitted  that  the  plaintiffs  were  in  the  actual 
possession  of  the  property  at  the  time  of  the  purchase, 
and  for  several  years  preceding,  and  that  it  was  of  that. 
character  which  places  the  purchaser  upon  inquiry.  The 
effect  of  possession  is  to  excite  inquiry  with  reference  to 
the  title,  and  operates  as  effectually  to  notify  a  purchaser 
as  any  other  circumstance  the  knowledge  of  which  may 
be  brought  home  to  him.  Mr.  Pomeroy  says:  ''If  a 
purchaser,  or  encumbrancer,  dealing  concerning  prop- 
erty, of  which  the  record  title  appears  to  be  complete  and 
perfect,  has  information  of  extraneous  facts,  or  matters 
in  pais,  sufficient  to  put  him  on  inquiry  respecting  some 
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unrecorded  conveyance,  mortgage,  or  encumbrance,  or 
respecting  some  outstanding  interest,  claim,  or  right 
which  is  not  the  subject  of  record,  and  he  omits  to  make 
proper  inquiry,  he  will  be  charged  with  constructive 
notice  of  all  facts  which  he  might  have  learned  by  means 
of  a  due  and  reasonable  inquiry.'*  And  again:  ** When- 
ever a  party,  dealing  as  purchaser  or  encumbrancer  with 
respect  to  a  parcel  of  land,  is  informed  or  knows,  or  is  in 
a  condition  which  prevents  him  from  denying  that  he 
knows,  that  the  premises  are  in  possession  of  a  third 
person  other  than  the  one  with  whom  he  is  dealing  as 
owner,  he  is  thereby  put  upon  inquiry,  and  is  charged 
with  constructive  notice  of  all  the  facts  concerning  the 
occupant's  right,  title  and  interest  which  he  might  have 
ascertained  by  means  of  due  inquiry'*:  2  Pom.  Eq.  Jur. 
§§613,615. 

As  it  is  conceded  that  the  plaintiff  Mrs.  Petrain  was 
in  the  actual  possession  of  the  property  at  the  time  of 
the  sale,  and  that  by  reason  thereof  the  defendants  were 
put  on  inquiry,  they  must  therefore  stand  charged  with 
constructive  notice  of  whatever  right,  title  or  interest 
Mrs.  Petrain  had  in  the  property  which  might  have  been 
ascertained  by  means  of  due  and  reasonable  inquiry. 
The  question,  then,  for  our  determination  is,  what  right, 
title,  or  interest  had  Mrs.  Petrain  in  the  property  in  con- 
troversy at  the  time  of  the  sale  of  it?  This  question  is 
entirely  one  of  fact,  and  is  to  be  ascertained  wholly  from 
the  evidence.  The  defendants  claim  there  is  no  evidence 
sufficiently  clear  and  decisive  to  show  that  Mrs.  Petrain 
had  any  right  or  interest  in  the  property  other  than  bare 
occupancy,  and  if  this  is  so,  it  is  immaterial  whether  they 
prosecuted  the  inquiry  which  her  possession  made  incum- 
bent  upon  them.  It  is  important,  however,  that  the 
evidence  should  sustain  their  contention,  for  if  its  exam- 
ination should  satisfactorily  disclose  that  Mrs.  Petrain 
had  some  equitable  right  or  interest  in  the  premises, 
they  must  suffer  the  consequences  of  their  omission  to 
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make  due  inquiry  and  stand  charged  with  notice  of  her 
title. 

The  evidence  shows  that  Mrs.  Petrain  and  Mrs.  O'Brien 
are  sisters  and  the  daughters  of  Mrs.  Showers,  now  de- 
ceased, and  that  Wm.  Showers,  an  important  witness, 
was  her  husband;  that  Mrs.  Showers  died  without  a  will, 
but  that  prior  to  her  death  she  was  paralyzed  and  unable 
to  attend  to  her  affairs;  that  there  was  the  sum  of  three 
thousand  dollars,  which  came  from  her,  deposited  in  one 
of  the  banks  of  the  city  in  the  name  of  her  daughter,  now 
Mrs.  O'Brien,  at  the  time  of  her  death.  Mra  Petrain 
testifies  that  this  money  was  deposited  in  the  bank  in  her 
sister's  name  for  convenience,  owing  to  the  inability  of 
her  mother  to  attend  to  any  business;  but  Mrs.  O'Brien 
testifies  that  it  was  a  gift  from  her  mother,  and  was  de- 
posited in  the  bank  by  her  and  as  her  property.  How- 
ever this  may  be,  there  are  many  circumstances  which 
lend  countenance  to  Mrs.  Petrain's  version  of  the  matter. 
With  two  thousand  and  five  hundred  dollars  of  this  money 
Wm.  Showers  bought  a  piece  of  property  upon  which 
there  was  some  talk  of  building  a  house  for  Mrs.  Petrain. 
In  respect  to  this  matter,  Wm.  Showers  testifies  that 
"Mrs.  O'Brien  made  the  remark,  and  had  at  different 
times,  that  she  wanted  Mrs.  Petrain  to  have  as  much  as 
she  did,  and  she  wanted  to  divide  with  her;  and  that  I 
told  her  that  this  was  a  small  piece  of  ground  to  divide; 
neither  of  you  will  have  anything  when  you  get  it  divided 
up.  She  said  it  was  very  small.  I  said  I  had  a  half 
block  in  the  lower  end  of  the  town  (Couch's  Addition) 
that  I  would  give  her  for  this  lot,  which  was  worth  one 
thousand  dollars  more  than  this,  but  that  I  would  turn  it 
over  to  you,  as  you  want  it  for  that  purpose.  She  was 
rather  anxious  to  do  it;  so  we  made  the  transfer,  and  at 
the  same  time — perhaps  not  at  the  same  time,  but  after 
that— they  got  to  talking  about  building  the  house,  and 
they  asked  me  how  they  would  g^t  at  it     I  told  them 

they  could  leave  one  lot  in  my  name  and  I  would" 

Here  being  interrupted  as  to  what  *the  understanding 
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was  between  all  the  parties — Mrs.  Petrain,  Mrs.  O'Brien, 
and  yourself — that  the  property  was  to  be  owned,"  he 
answered:  ''My  understanding  all  the  time  was  that  the 
lot  which  was  deeded  to  me  was  to  go  on  Mrs.  Petrain's; 
that  when  she  wanted  to  build  her  house  there,  to  give 
her  that  lot;  that  is,  turn  that  property  over  to  her." 

He  then  proceeds  in  substance  to  testify  that  the 
understanding  was  that  ''one  of  these  ladies  should  have 
two  lots  and  the  other  two  lots;''  that  **they  agreed 
among  themselves  that  they  were  to  leave  one  lot  in  my 
name  for  to  build  a  house  upon  the  other  lot;''  that  he 
traded  that  lot,  which  he  held,  to  Alfreds  to  build  a  house 
upon  the  other  lot,  and  that  it  was  built  for  Mrs.  Petrain, 
who  has  occupied  it  ever  since.  Upon  cross-examina- 
tion, he  said  that  Mrs.  O'Brien  ''suggested  the  idea  that 
she  wanted  to  divide  with  Annie"  (Mrs.  Petrain);  and 
when  asked  if  ''she  simply  said  she  wanted  to  make 
Annie  a  gift,"  he  answered :  '*No,  not  a  gift;  that  word 
wasn't  used.  She  said  she  wanted  to  divide  with  Annie; 
that  the  money  had  been  left  in  her  name,  and  she  wanted 
to  divide  with  Annie." 

It  is  evident,  in  view  of  all  the  circumstances,  that 
Mr.  Showers  understood  from  Mrs.  O'Brien  that  she  did 
not  claim  that  the  whole  of  the  money  belonged  to  her,— 
that  it  was  only  deposited  in  the  bank  in  her  name,— but 
that  she  recognized  that  her  sister  Mrs.  Petrain  was 
entitled  to  her  share  of  it,  and  that  the  object  of  the 
exchange  of  property  was  to  make  an  equal  division  be- 
tween them.  To  aid  Mrs.  O'Brien  in  carrying  out  this 
purpose,  he  was  willing  to  give  t^em  property  more  val- 
uable than  he  received.  He  would  hardly  have  done  this 
unless  he  imderstood  the  arrangemeat  and  the  object  to 
be  accomplished  by  it.  And  in  pursuance  of  this  arrange- 
ment, his  evidence  shows  that  the  exchange  of  property 
was  made;  that  one  lot  was  left  in  his  name  to  be  used 
in  building  a  house  on  the  other  lot  for  Mrs.  Petrain;  that 
he  deeded  the  lot  to  the  contractor  for  building  a  house 
on  the  other  lot,  and  that  Mrs.   Petrain  immediately 
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went  into  the  possession  of  it  and  has  so  remained  in 
possession  ever  since,  covering  a  period  of  several 
years.  Evidently  the  division  which  Mrs.  O'Brien  desired 
to  make  was  fully  accomplished  when  the  house  was  built 
on  the  lot  and  Mrs.  Petrain  went  into  possession  of  it 
with  her  family.  The  reasons  given  why  none  of  the 
property  was  put  in  the  name  of  Mrs.  Petrain,  was  that 
her  husband  was  not  doing  much  at  that  time,  and  they 
were  somewhat  involved  in  debt.  It  was  also  intimated 
at  the  argument  that  the  mortgage  was  given  for  im- 
provements, the  bulk  of  which  was  to  cover  street  and 
sewer  assessments.  Mr.  Showers"  evidence  is  supported 
by  Mrs.  Petrain  and  Mr.  Petrain,  and  in  many  particu- 
lars by  Mrs.  O'Brien,  though  she  claims  that  the  prop- 
erty in  question  belonged  to  her.  It  is  conceded  by  her 
coun.sel  that  she  often  expressed  the  desire  to  divide  with 
her  sister,  or  give  her  the  property  in  question;  but  their 
contention  is,  that  she  changed  her  mind  and  concluded 
not  to  give  it  to  her  sister. 

Mrs.  Petrain  testifies  that  Mr.  Kiernan,  one  of  the 
defendants,  was  informed  of  her  ownership  of  the  prop- 
0  erty,  and  he  stated  that  he  had  not  purchased  the  same, 
but  that  Mr.  Kern  had  purchased  it;  and  she  also  says 
that  Kern  knew  he  had  no  right  to  buy  it,  as  she  had  had 
a  conversation  with  him  several  weeks  prior  to  his  pur- 
chase, giving  him  notice  of  such  ownership.  Mr.  Petrain 
testifies  that  prior  to  the  sale  he  met  Mr.  Kiernan,  and 
informed  him  that  the  property  belonged  to  Mrs.  Petrain. 
Mr.  Kern  contradicts  them,  and  states  that  he  had  pur- 
chased the  property  prior  to  this  conversation.  There 
was  an  allegation  of  fraud,  but  we  have  not  deemed  it 
necessary  to  refer  to  it,  or  lay  any  great  stress  on  the 
fact  that  the  property  was  sold  for  a  sum  considerably 
less  than  its  value. 

In  view  of  the  evidence  and  all  the  surrounding  cir- 
cumstances, we  are  unable  to  see  that  there  was  any 
error,  and  must  afiirm  the  decree. 
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GEORGE  HERBERT  v.  E.  B.  DUPUR 

[8.  C.  82  Pac.  Rep.  802.] 

Appeal — Absionments  of  Error — Code,  §  537. — It  is  important  that 
each  specification  of  error  be  complete  within  itself  so  as  to  cleaiiy  pre- 
sent the  question  involved.  Assignments  that  the  court  "erred  in 
overruling  all  of  defendant's  objections  to  the  evidence  offered  by  plain- 
tiff, and  in  not  sustaining  each  and  all  of  such  objections,"  and  that  the 
court  erred  '*  in  sustaining  and  in  not  overruling  each  and  all  of  plain- 
tiff's objections  to  the  evidence/'  are  too  indefinite  and  general,  under 
Hill's  Code,  ?  537,  requiring  the  notice  of  appeal  to  specify  the  gronnda 
of  error  with  reasonable  certainty.  Thompson  y.  Int,  Co.  21  Or.  466^ 
approved. 

2.  Trial — Nonsuit. —  A  nonsuit  should  not  be  granted  for  insufficient  of 
evidence  unless  it  appears  that,  admitting  plaintiff's  testimony  to  be  true, 
and  giving  plaintiff  the  benefit  of  every  inference  &irly  dedudble  there- 
iiom,  he  has  still  failed  to  support  his  action,  for  it  is  sufficient  if  the 
evidence  offered  tends  to  show  &ctB  sufficient  to  sustain  the  action,  even 
though  remotely. 

S.  Appeal — Nonsuit. —  Objections  that  plaintiff's  testimony  is  Inconsistent 
and  his  conduct  and  testimony  irreconcilable,  and  that  a  £eur  constrao 
tion  thereof  will  lead  to  the  conclusion  that  defendant  never  made  the 
promise  alleged  by  plaintiff,  and  that  plaintiff  never  so  understood  it« 
are  addressed  solely  to  the  consideration  of  the  jury,  and  are  not  to  be 
eonsidered  on  appeal  in  determinini;  whether  a  nonsuit  should  have 
been  granted. 

Wasco  County:  W.  L.  Bradshaw,  Judge. 

This  is  an  action  brought  by  George  Herbert,  sheriff 
of  Wasco  County,  against  E.  B.  Dufur  to  recover  money 
for  services  performed  and  moneys  advanced  and  ex- 
pended at  the  instance  and  request  of  the  defendant  in  a 
certain  proceeding  pending  in  the  circuit  court  between 
8.  C.  Burton  and  John  Coldwell.  The  defendant  denies 
the  promise  to  pay  for  such  services  or  moneys  expended, 
and  as  a  defense  alleges  that  the  services  were  not 
properly  rendered,  and  that  unnecessary  expenses  were 
incurred,  etc.  The  new  matter  alleged  is  denied.  The 
trial  resulted  in  a  verdict  for  the  plaintiff,  upon  which 
judgment  was  rendered  for  the  plaintiff,  and  from  which 
the  defendant  appeals.    Affirmed. 
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E.  B,  Thifwr  in  pro.  per.  (Frank  Menafee  on  the  brief), 
for  Appellant 

J.  L.  Story,  and  Beta  8.  Huntington  ( Maya  db  Wilson  on 
the  brief),  for  Respondent 

Lord,  C.  J. —  1.  In  the  notice  of  appeal  there  are 
several  assignments  of  error,  some  of  which  are  not 
reviewable  in  this  conrt  and  require  no  further  notice, 
while  all  the  others,  with  possibly  one  exception,  are 
met  with  the  objection  that  they  fail  to  specify  with 
reasonable  certainty  the  grounds  of  error  upon  which  the 
defendant  intends  to  rely  upon  the  appeal.  As  indicating 
fhe  character  of  such  assignments  of  error,  the  following 
will  furnish  a  sufficient  illustration  for  the  purposes  of 
this  case:  ''Upon  the  ground  that  the  court  erred  in 
overruling  all  of  defendant's  objections  to  evidence  on 
the  trial  offered  by  the  plaintiff,  and  in  not  sustaining 
each  and  all  of  such  objections.**  ''Upon  the  ground 
that  the  court  erred  in  sustaining  each  and  all  of  plain- 
tiff's objections  to  evidence  upon  the  trial,  and  in  not  over- 
ruling each  and  all  of  such  objections." 

The  statutory  requirement  that  the  notice  of  appeal 
shall  specify  the  grounds  of  error  with  reasonable  cer- 
tainty, upon  which  the  appellant  intends  to  rely  upon 
the  appeal  (section  537,  Hill's  Code),  has  been  enforced 
in  several  cases  in  this  court :  Thompson  v.  N.  Y.  L.  Ins. 
Go.  21  Or.  466  (28  Pac.  Rep.  268);  Swift  v.  Mulkey,  17  Or. 
532  (21  Pac.  Rep.  871);  N.  P.  Ter.  Co.  v.  Loewenberget  al. 
11  Or.  287  (3  Pac.  Rep.  683);  State  v.  McKinmm,  8  Or. 
490.  Nor  are  our  decisions  under  the  statute  peculiar  or 
exacting  in  this  regard.  In  other  states,  wherever  a 
statute  has  provided  for  a  specific  assignment  of  error 
on  appeal,  it  has  been  held  necessary  to  comply  with 
such  requirement:  Dale  v.  Purvis,  78  Cal.  113  (20  Pac. 
Rep.  296);  Blizzard  v.  Riley,  83  Ind.  300;  Moffattv.  Fisher, 
47  Iowa,  474;  Derby  v.  Hannin,  15  How.  Pr.  32.  **The 
statutory  requirement,  it  is  said,  that  the  assignment  of 
error  shall  be  specific,  has  been  enforced  in  a  great 
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number  of  cases.     The  rule,  even  in  the  absence  of  a 
statutory  provision  requiring  it,  is  that  errors  shall  be 
specifically  assigned'':  Elliott,  App.  Proc.  §  308.    In  the 
common  law  sense,  an  assignment  of  errors  was  in  the 
nature  of  a  declaration  or  complaint:    Tidd's  Pr.  1168. 
It  was  considered  as  a  pleading  filed  by  the  party  com- 
plaining of  the  errors  of  the  judge,  and  for  that  reason 
it  was  held  that  each  assignment  should  be  single  and 
not  multifarious:  Asso,  Jersey  Co.  v.  Davisson,  29  N.  J.  L. 
418.     Owing  to  its  analogy  to  a  complaint  or  declara- 
tion,  it  has  been   thought    that  logically,    upon  prin- 
ciple, each  specification  in  an  assignment  of  errors,  like 
each  paragraph  of  a  complaint,  should  be  sufficient  m 
itself:    Elliott,  App.  Proc.  §  309.     The  assignments  of 
errors  at  common  law,  and  the  requirement  under  our 
statute  to  specify  the  grounds  of  such  errors  with  reas- 
onable certainty  in  the  notice  of  appeal,  upon  which  the 
appellant  intends  to  rely,  though  differing  in  modes  of 
procedure,  are  intended  to  serve  the  same  purpose.    In 
either  case,  the  object  is  to  notify  the  adverse  party  and 
to  present  to  the  appellate  court  for  review  the  rulings 
of  the  trial  court  which  the  appellant  deems  erroneous. 
It  is  important,  then,  that  each  specification  of  error  should 
be  complete  in  itself  and  so  framed  as  to  clearly  present 
the  question  of  law  upon  which  a  decision  is  sought    In 
Swift  V.  Mulkey,  aupra,  Strahan,  J.,  said:    **The  proper 
rule  of  practice  is,  that  the  appellant  must  put  his  finger 
upon  the  erx'or  complained  of,"  otherwise,  he  said,  •'coun- 
sel need  never  do  more  than  to  say  in  his  assignments  of 
error  that  the  court  erred  in  its  rulings  on  particular 
subjects,  without  in  any  measure  discriminating  or  point- 
ing out  the  specific  errors,  and  then  ask  this  court  to  go 
on  a  voyage  of  discovery  through  record  in  search  of  a 
particular  error  upon  which  counsel  may  be  supposed  to 
have  relied."    And  he  further  observed,  that  the  court 
could  not  ''sanction  such  a  practice;    it  is  at  variance 
with  the  requirements  of  our  Code  and  with  adjudged 
cases  elsewhere."    And  in  Thompson  v.  N.  Y.  Life  Ins. 
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Co.  21  Or.  466  (28  Pac.  Rep.  628),  it  was  said:  *♦  Under 
our  statute,  it  is  not  enough  to  state  in  an  assignment  of 
error  that  the  court  erred  in  doing  so  and  so,  or  in  fail- 
ing to  do  so  and  so,  but  the  appellant  must  point  out  or 
specify  the  ground  upon  which  he  intends  to  rely. " 

Tested  by  these  principles,  the  assignments  are  too 
indefinite  and  general  to  notify  the  respondent,  or  apprise 
the  court,  of  the  error  upon  which  the  appellant  intends 
to  rely  upon  the  appeal.  They  do  not  notify  the  respond- 
ent of,  or  specify  to  the  court,  the  particular  issues  to  be 
tried  upon  the  appeal,  so  as  to  guide  him  in  the  prepara- 
tion of  his  defense  or  aid  the  court  in  the  examination  of 
the  record.  All  that  we  can  learn  from  them  is  that  in 
the  progress  of  the  trial  several  objections  were  made  to 
evidence  offered  by  the  plaintiff,  which,  in  each  instance, 
the  court  overruled;  and,  also,  that  several  objections 
were  made  to  the  evidence  offered  by  the  defendant, 
which  the  court  sustained,  each  and  all  of  which  is 
assigned  as  error  of  the  trial  court.  There  is  do  attempt 
to  specific  any  error,  except  generally,  or  the  grounds  of 
any  error  upon  which  the  appellant  intends  to  rely  on 
the  appeal  No  clue  to  them  is  furnished  us  by  the 
assignment,  but  we  must  grope  our  way  through  the 
record  in  search  of  them  without  chart  or  pilot.  We  can- 
not ignore  the  requirements  of  our  statute  as  to  such 
defects  in  the  assignment  of  errors  when  objection  is 
made  to  them,  but  we  are  bound  to  give  them  due  con- 
sideration, and  if  ill- assigned,  adjudge  them  to  be  so. 
Our  statute  is  plain,  and  imposes  no  technical  hardship. 
It  requires  that  the  notice  of  appeal  shall  specify 
the  grounds  of  error  with  reasonable  certainty  upon 
which  the  appellant  intends  to  rely,  so  that  the  appellant, 
as  well  as  the  appellate  tribunal,  may  know  the  particular 
ruling  which  he  deems  erroneous.  In  such  cases  as 
require  a  specification  of  errors,  the  statute  cannot  be 
disregarded,  but  the  errors  sough,t  to  be  reviewed  must 
be  pointed  out  and  presented  by  the  assignment.  When 
this  is  done  with  reasonable  certainty,  the  purpose  of 
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the  statute  is  served,  and  the  parties  and  court  enabled 
to  discharge  their  respective  duties.  Beyond  this  reason- 
able requirement  our  decisions  have  not  gone  in  the 
enforcement  of  this  provision  of  the  statute.  In  fact, 
the  court  has  not  been,  nor  does  not  wish  to  be,  astute  in 
discovering  defects  in  the  assignment  of  errors,  nor  to 
be  technical  or  exacting  in  determining  its  sufficiency. 
It  is  enough  if  there  is  a  substantial  compliance  with  the 
statutory  requirements.  In  view  of  these  considerations, 
the  assignments  of  errors  already  alluded  to  in  the  case 
at  bar  must  be  disregarded. 

2.  The  next  assignment  of  error  is,  that  the  court 
erred  '*in  not  sustaining  the  defendant's  motion  for  a 
nonsuit."  This  motion  was  made  on  the  ground  '*that 
the  plaintiff  had  failed  to  prove  a  case  sufficient  to  be 
submitted  to  the  jury."  In  bis  brief,  counsel  says  he 
does  not  care  to  discuss  any  other  matters  than  the  court 
is  required  to  consider  under  such  a  motion.  As,  in  his 
view,  this  imposes  the  duty  upon  the  court  to  examine 
all  the  evidence  submitted,  (1)  to  ascertain  how  much 
and  what  part  of  it  is  admissible,  and  (2)  to  then  weigh 
it  and  determine  its  sufficiency  to  authorize  the  verdict, 
he  can  well  afford  to  ignore  the  other  errors  assigned 
and  adjudged  to  be  ill,  and  confine  his  discussion  to  the 
limits  indicated.  It  is  laid  down  as  a  general  rule  by 
which  courts  should  be  guided  in  determining  whether  a 
nonsuit  when  applied  for  should  be  ordered,  that  if  the 
evidence  would  not  authorize  the  jury  to  find  a  verdict 
for  the  plaintiff,  or  if  the  court  would  set  it  aside  if  so 
found  as  contrary  to  evidence,  it  is  the  duty  of  the  court 
to  nonsuit  the  plaintiff:  Stuart  v.  Simpson,  1  Wend.  376; 
Eudd  V.  Davis,  3  Hill.  287;  Stevens  v.  O.  (^  S.  E.  B.  Co.  18 
N.  Y.  422.  Whenever  a  motion  for  nonsuit  is  made,  every 
intendment,  and  every  fair  and  legitimate  inference  which 
can  arise  from  the  evidence,  must  be  made  in  favor  of  the 
plaintiff:  Fairfax  v.  N.  Y.  etc  E.  E.  Co.  40  Super.  Ct  128; 
Glemence  v,  aty  of  AvJtmm,  66  N.  Y.  338.  If  there  is  a 
fair  conflict  of  evidence  arising  from  contradictory  testi- 
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mony,  or  if  the  inferences  to  be  drawn  from  the  testimony 
are  conflicting,  or  if  the  witnesses  are  neither  indifferent 
to  the  result  nor  consistent  in  their  statements,  so  that 
there  is  a  question  as  to  the  credit  to  be  given  to  them, 
the  case  must  go  to  the  jury:  WTiecUon  y.  Netocombe,  48 
N.  Y.  Super.  Ct  215;  SmUh  v.  Cbe,  5iN.  Y.  678. 

In  deciding  a  motion  for  nonsuit,  the  court  should 
assume  those  facts  as  true  which  a  jury  could  properly 
find  under  the  evidence ;  and  if  in  any  view  of  the  evi- 
dence, taken  in  its  most  favorable  light,  a  verdict  may  be 
rendered  for  the  plaintiff,  or  if  there  are  questions  of  fact 
which  may  be  determined  for  the  plaintiff,  and  if  deter- 
mined in  his  favor  will  entitle  him  to  recover,  the  case 
should  not  be  taken  from  the  jury  by  a  nonsuit :  Gleni' 
ence  v.  City  of  Auburn,  66  N.  Y.  338 ;  Carl  v.  Ayres,  53  N. 
Y.  14;  Bickell  v.  Taylor,  55  How.  Pr.  126.  But,  as  the 
court  said  in  Mateer  v.  Brown,  1  Cal.  222,  where  the  de- 
fendant moved  for  a  nonsuit  ''on  the  ground  that  the 
plaintiff  had  not  proven  by  competent  testimony  the 
*loss  of  any  property  of  definite  value* ";  **The  question 
of  the  admissibility  of  the  evidence  is  one  with  which, 
in  determining  the  point  now  under  consideration,  we 
have  nothing  to  do,"  but  '*  assuming  that  the  evidence 
was  admissible  for  the  purpose  of  affecting  the  defend* 
ant,  was  it  of  such  weight  that  a  jury  might  legally  and 
properly  infer  from  it  that  the  plaintiff  had  'lost  any 
property  of  definite  value  ?' "  Before  a  court  is  author- 
ized to  grant  a  nonsuit  for  insuflSciency  of  evidence,  it 
must  api)ear  that,  admitting  the  testimony  of  the  plain- 
tiff to  be  true,  and  giving  him  the  benefit  of  every  infer- 
ence that  is  fairly  deducible  from  it,  the  plaintiff  has  still 
failed  to  support  his  action.  In  fact,  it  is  enough  if  the 
evidence  offered  tends  to  show  facts  sufficient  to  sustain 
the  action,  though  remotely. 

The  simple  question,  then,  which  we  have  to  determine 
here  is,  whether  there  is  any  testimony  from  which  the 
jury  can  reasonably  conclude  that  the  facts  sought  to  be 
proven  are  established.     We  shall  refer  to  the  facts  quite 
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briefly,  and  merely  to  show  the  tendency  of  the  evidence 
to  sustain  the  allegations.  In  substance,  the  evidence 
for  the  plaintiff  tends  to  prove  that  in  the  case  of  Bur- 
ton  V.  Coldtvell,  that  he  had  an  agreement  with  the  defend- 
ant in  respect  to  the  fees  and  expenses  which  would 
necessarily  be  incurred  in  the  attachment  proceedings 
in  that  case ;  the  plaintiff  was  sheriff,  and  the  defendant 
an  attorney  for  Burton;  that  before  any  services  were 
rendered,  or  expenses  incurred,  the  defendant  agreed  to 
pay  the  fees  and  expenses  of  the  proceedings;  that  be- 
fore the  attachment  was  made  or  any  services  performed, 
or  expenses  incurred,  that  the  defendant  said:  "Go 
ahead,  and  I  will  pay  you  myself.*'  And  again,  in  an- 
other conversation,  as  disclosed  by  the  bill  of  exceptions, 
he  said:  ''Gro  ahead  and  serve  the  papers  and  attach 
everything  in  sight,  and  that  he,  the  defendant,  would 
pay  him  his  fees  and  expenses,  and  that  he,  the  plaintiff, 
rendered  the  services  and  incurred  the  expenses  in  the 
case  for  the  defendant,  and  looked  to  him  for  the  pay.** 
This  evidence  receives  some  corroboration  from  the  tes- 
timony of  the  witness  Schultz.  The  testimony  further 
tends  to  show,  that  in  pursuance  of  this  understand- 
ing and  agreement,  the  plaintiff  proceeded  to  attach  a 
band  of  horses,  through  the  direction  of  the  defendant, 
etc. ;  when  and  what  was  done  with  them,  etc. ;  that  the 
defendant  paid  some  of  the  bills,  admitted  his  liability, 
and  never  made  any  objection  to  their  reasonableness 
until  a  short  time  before  the  commencement  of  this  action. 
It  is  not  necessary  to  encumber  the  record  with  the  state- 
ment of  matters  in  detail. 

3.  Conceding  his  liability  in  the  ptremises,  the  defend- 
ant claims  and  argues  that  the  testimony  of  the  plaintiff  is 
inconsistent;  that  his  conduct  in  the  matter  and  his  testi- 
mony as  to  the  agreement  are  irreconcilable;  and  that  a 
fair  consideration  of  it  would  lead  to  the  conclusion  that 
the  defendant  never  made  the  promise,  nor  that  tLe  plain- 
tiff ever  so  understood  it.  But  these  matters  are  not  for 
us;  they  are  addressed  solely  to  the  consideration  of  the 


r 


Feb.  1893.]  McAtee  v.  McAtee.  469 

Opinion  of  the  court — Bkak,  J. 

jury.  The  inferences  to  be  drawn  from  the  evidence,  or 
where  it  is  conflicting,  must  be  settled  by  the  jury.  The 
principle  is,  in  case  of  a  conflict  in  the  evidence  that  the 
court  will  adopt  the  view  of  the  contested  facts  as  claimed 
by  the  plaintiff.  The  credibility  of  a  witness  and  the 
weight  to  be  attached  to  his  testimony,  are  matters  to  be 
determined  by  the  jury,  and  not  the  court.  Applying 
these  principles  to  the  case  at  bar,  we  are  unable  to  see 
that  there  was  any  error  in  refusing  to  grant  the  non- 
suit.    The  judgment  must  be  affirmed. 


[Arpied  January  31, 1893;   decided  February  13, 1808.] 

SARAH  McATEE  v.  B.  C.  McATEE,  Admr. 

[8.  C.  82  Pac  Rep.  297.] 

PaoBATB— Code,  i  1127— Alix)wahcb  to  Widow.— Under  Hill's  Code,  1 1127, 
making  it  the  duty  of  the  county  oourt,  on  filing  the  inventory  of  an 
estate,  to  make  an  order  setting  apart  for  the  widow  all  the  property  of 
the  estate  exempt  from  execution,  the  court  may  appoint  a  commissioner, 
with  the  consent  of  the  widow,  to  make  a  selection,  and,  on  apptx^ral  of 
such  selection,  it  becomes  tlie  act  of  the  court ;  and  If  the  widow  is  satis- 
fied, and  the  selected  property  is  exempt  from  execution,  the  adminis- 
trator cannot  complain. 

Wasco  (bounty:  James  A.  Fee,  Judge. 

Defendant  appeals.     Affirmed. 

Alfred  8.  Bennett,  and  J,  L,  Story,  for  Appellant 

Bela  8.  Huntington  (Maya  &  Wilson  on  the  brief),  for 
Respondent. 

Bean,  J.— Upon  the  filing  of  the  inventory  of  the 
estate  of  William  H.  McAtee,  deceased,  his  widow  filed 
her  petition,  asking  that  all  the  property  of  the  estate 
exempt  from  execution  be  set  apart  to  her.  Upon  the 
hearing  of  this  petition,  the  county  court  allowed  the  same 
and  made  an  order  setting  apart  to  her  all  the  property 
exempt   from  execution,  namely,  books,  pictures   and 
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musical  instruments,  to  the  value  of  seventy-five  dollars; 
tools,  implements,  apparatus,  team  not  exceeding  two 
horses,  vehicles  and  harness,  to  the  value  of  four  hundred 
dollars;  also  food  sufficient  to  support  such  team  for 
sixty  days;  two  cows,  five  swine,  household  goods,  fur- 
niture and  utensils,  to  the  value  of  three  hundred  dollars, 
and  also  food  to  support  such  animals  for  three  months; 
and  appointed  one  Robert  Mays  as  a  commissioner  to 
make  a  selection  of  such  exempt  property  from  the  other 
property  belonging  to  the  estate,  and  report  the  same  to 
the  court.  Upon  the  coming  in  of  his  report,  in  which 
the  property  selected  by  him  was  particularly  listed  and 
described,  the  court  ratified  and  confirmed  the  same,  and 
ordered  the  property  so  described  to  be  delivered  by  the 
administrator  to  the  widow  as  her  property,  which  she 
accepted,  and,  so  far  as  this  record  discloses,  is  entirely 
satisfied  with  the  order  and  action  of  the  county  court 
in  the  premises.  The  administrs^tor,  however,  filed  ob- 
jections to  the  report  of  the  commissioner,  which  were 
overruled,  and  he  appeals,  claiming  that  the  action  of 
the  county  court  in  appointing  Mr.  Mays  to  make  the 
selection  of  the  property  was  unauthorizo  1  by  law,  and 
that  all  action  had  therein  is  void.  By  section  1127,  Hiirs 
Code,  it  is  made  the  duty  of  the  county  court  or  judge 
thereof,  upon  the  filing  of  the  inventory  of  an  estate, 
to  make  an  order  setting  apart  for  the  widow  of  the 
deceased,  if  any,  all  the  property  of  the  estate  by  law 
exempt  from  execution,  and  we  can  conceive  of  no  valid 
objection  to  the  county  court  appointing  a  commissioner, 
with  the  consent  of  the  widow,  to  make  a  selection  of 
such  exempt  property  from  the  other  property  belonging 
to  the  estate,  subject,  of  course,  to  the  approval  of  the 
court.  When  such  selection  is  made  by  the  commissioner 
and  approved  by  the  court,  it  becomes  the  act  of  the 
court,  and  if  the  widow  is  satisfied,  the  administrator  has 
no  cause  of  complaint,  provided  the  property  so  selected 
is  in  fact  exempt  by  law  from  execution.  Under  the  law, 
the  widow  is  entitled  to  all  the  property  belonging  to  the 
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estate  exempt  from  execution,  and  the  method  or  pro- 
cedure adopted  by  the  court  to  ascertain  the  particular 
property  so  exempt  is  not  very  material  so  long  as  the 
provisions  of  the  statute  are  not  disregarded  and  the 
widow  is  satisfied.  In  this  case  it  is  not  claimed  that  the 
property  selected  by  the  commissioner,  and  by  the  court 
set  apart  for  the  widow,  is  not  in  fact  exempt  by  law 
from  execution;  but  the  only  objection  is  as  to  the  pro- 
cedure adopted  by  the  court  to  ascertain  the  description 
of  the  property  so  exempt,  and  this  objection  is,  we 
think,  not  well  taken.  Counsel  for  appellant  in  their 
brief  say:  '*The  single  question  presented  is,  whether 
the  widow  of  a  deceased  person  can  take  under  the  will, 
and  at  the  same  time  claim  and  take  the  benefit  of  an 
allowance  of  exempt  property  inconsistent  therewith.'* 
Although  this  question  was  argued  at  length  by  appell- 
ant's counsel  at  the  hearing,  and  is  the  only  question 
noted  in  their  brief,  it  is  not  presented  in  this  case,  because 
the  record  before  us  does  not  show  even  the  existence  of 
a  will,  much  less  its  terms  and  provisions,  and  until  the 
question  is  properly  presented  we  must  decline  to  con- 
sider or  decide  it. 

The  decree  of  the  court  below  is  therefore  affirmed. 


[Decided  February  13,  1893.] 

K  P.  PARKHURST  v.  CAPITAL  CITY  RY.  CO. 

[8.  a  32  Pac.  Bep.  304.] 

LiGisLATiYE  PowBB  TO  Gbant  EXCLUSIVE  Pbivilegs. —  The  legislature  has 
the  power,  subject  to  constitutional  limitations,  to  grant  exclusive  privi- 
leges or  franchises,  and  it  may  delegate  to  municipal  corporations  the 
power  to  grant  exclusive  franchises  in  purely  municipal  matters,  but  the 
power  in  the  municipal  corporation  to  make  such  a  contract  must  be  free 
from  doubt. 

XxJHiGiPAL  Corporations  —  General  Powers.—  A  general  grant  of  power  ' 
to  a  municipal  corporation  carries  with  it  all  such  powers  as  are  clearly 
necessary  for  the  convenient  and  proper  exercise  of  the  authority  that  is 
expressly  given,  but  a  general  grant  will  not  authorize  the  bestowing  of 
exclusive  privileges. 
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Municipal  Powewi — Monopoly. —  It  is  i»ettlcd  that  *  municipal  corporation 
cannot  create  a  monopoly  by  granting  exclusive  privileges  to  persons  or 
corporationH  witliout  expiTss  legislative  authority  90  to  do,  and  tliis 
power  must  be  plainly  conferred  in  express  words,  or  by  implication  so 
direct  as  to  amount  to  the  same  thing.  Sewpttrt  v.  LiglU  Co.  84  Ky.  167, 
and  Des  Maine*  Ry.  Co,  v.  City  of  Det  Moines,  73  Iowa,  513  (  36  N.  W.  Rep. 
602 ),  disapproved. 

Idem. —  A  general  grant  to  a  city  '*  of  exclnsive  power  to  permit,  allow  and 
regulate  the  laying  down  of  tracks  for  street  cars,  upon  such  terms  and 
conditions  &s  the  council  may  prescribe,"  does  not  empower  it  to  grant 
for  a  term  of  years  an  exclusive  franchise  to  occupy  its  streets  with  street 
railways. 

Marion  County:    Reuben  P.  Boise,  Judge. 

Suit  in  equity  by  E.  F.  Parkhurst  to  enjoin  the  Cap- 
ital City  Railway  Company  from  building  or  operating 
a  street  railway  in  or  along  certain  streets  in  the  city  of 
Salem.  The  plaintiff  claimed  that  in  1889  the  common 
council  of  Salem  granted  to  his  assignor  (The  Salem 
Street  Railway  Company  of  Salem,  Oregon),  the  exclu- 
sive right  to  lay  down  and  maintain  a  street  railway  track 
on  certain  streets  in  said  city  for  thirty  years ;  that  he 
and  his  assignor  had  fully  complied  with  all  the  terms  of 
said  grant,  and  were  fully  supplying  the  requirements  of 
the  traveling  public ;  and  that  there  was  not,  and  would 
not  be  for  many  years,  sufficient  patronage  to  pay  the 
actual  expenses  of  operating  the  line  already  built ;  that 
in  June,  1892,  the  common  council  of  said  city  granted  to 
the  Capital  City  Railway  Company  permission  to  build 
and  operate  a  street  railway  on  the  same  streets  on  which 
plaintiff  was  already  operating  his  lines,  and  said  com- 
pany was  about  to  parallel  his  lines  on  the  same  street; 
that  the  sole  object  of  the  said  company  was  to  injure  and 
destroy  plaintiff's  business.  Plaintiff  therefore  prayed 
an  injunction  prohibiting  defendant  from  building  the 
proposed  lines  on  streets  already  occupied  by  plaintiff 
until  the  expiration  of  his  exclusive  franchise  for  thirty 
years.  The  court  sustained  a  demurrer  and  dismissed 
the  suit,  from  which  ruling  this  appeal  is  taken.  Af- 
firmed. 
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William  M.  Kaiser  (  TUmon  Ford  on  the  brief),  for  Ap- 
pellant 

Osmrni  Franklin  Paxton  (J,  <7.  Shaw,  and  W.  M.  Hunt 
on  the  brief),  for  Respondent. 

Bean,  J. — This  is  a  suit  to  enjoin  the  defendant  cor- 
poration from  constructing,  maintaining  or  operating  an 
electric  street  railway  under  a  franchise  granted  to  it  by 
the  city  of  Salem,  on  certain  of  its  streets,  on  the  ground 
that  the  city  had  previously  granted  to  plaintiff's  assignor 
an  exclusive  franchise  for  thirty  years  for  a  similar  rail- 
way on  the  same  streets,  which  plaintiff  and  his  assignors 
had  constructed  and  had  in  operation  at  the  time  the 
franchise  was  granted  to  defendant.  The  construction 
and  operation  of  defendant's  road,  although  on  the  same 
streets,  does  not  in  any  way  interfere  with  or  prevent 
the  maintenance  and  operation  of  the  road  belonging  to 
plaintiff,  except  that  it  may  lessen  the  amount  of  traffic 
thereon ;  and  hence  the  only  question  presented  at  the 
argument,  noted  in  the  briefs,  or  necessary  to  be  consid- 
ered, is  whether  the  city  of  Salem  had  the  power  to  grant 
to  plaintiffs  assignor,  for  a  term  of  years,  or  at  all,  the 
exclusive  right  to  occupy  its  streets  for  the  purposes  of 
a  street  railway.  This  depends  upon  the  power  granted 
to  the  city  by  its  charter.  By  section  6  of  the  act  incor- 
porating the  city  of  Salem,  it  is  provided  that  **  the  mayor 
and  aldermen  shall  compose  the  common  council  of  said 
city,  and  at  any  meeting  shall  have  exclusive  power" 
to  exercise  certain  enumerated  granted  powers,  such  as 
''to  provide  for  lighting  the  streets,  and  furnishing  the 
inhabitants  with  gas,  or  other  light,  and  with  pure  and 
wholesome  water ;  to  establish  hospitals,  to  license,  tax 
and  regulate  auctioneers,  and  to  license,  tax  and  regulate 
hacks,  cabs,  wagons,  carts,  and  to  provide  for  the  estab- 
lishment of  market  houses  and  places'';  and  **to  permit, 
allow  and  regulate  the  laying  down  of  tracks  for  street 
cars  and  other  railroads  upon  such  streets  as  the  council 
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may  designate,  and  upon  such  terms  and  conditions  as 
the  council  may  prescribe":  Laws  1889,  528. 

The  precise  question  then  is,  had  the  city  of  Salem, 
under  the  grant  of  an  exclusive  power  **to  permit,  allow, 
and  regulate  the  laying  down  of  tracks  for  street  cars** 
upon  such  terms  and  conditions  as  it  may  prescribe,  the 
power  to  grant  for  a  term  of  years  the  exclusive  right 
to  occupy  its  streets  with  street  railroads?  At  the  outset 
it  may  be  conceded  that  the  legislature  has,  as  the  gen- 
eral representative  of  the  public,  the  power,  subject  to 
specific  constitutional  limitations,  to  grant  exclusive  priv- 
ileges or  franchises  of  the  character  under  consideration, 
and  that  it  may,  subject  to  similar  limitations,  authorize 
the  exercise  of  like  powers  by  a  municipal  corporation  as 
to  all  matters  of  •a  purely  municipal  nature:  2  Dill.  Mun. 
Corp.  §  701;  New  Orleans  Oaa  Co,  v.  Louisiana  Light  Co. 
115  U.  S.  650  (6  Sup.  Ct.  Rep.  252);  New  Orleans  Water 
Works  Co.  V.  Rivers,  115  U.  S.  674  (6  Sup.  Ct.  Rep.  273); 
LouisvUle  Gas  Co.  v.  Citizens  Gas  Co.  115  U.  S.  683  (6  Sup. 
Ct.  Rep.  265);  Citizens  Street  By.  Co.  v.  Jones,  34  Fed.  Rep. 
579.  ''But,*'  says  Mr.  Justice  Brewer,  in  Horse  By.  Co. 
V.  Interstate  Transit  By.  Co.  24  Fed.  Rep.  307,  ''as  the 
possession  by  one  individual  of  a  privilege  not  open  to 
acquisition  by  others,  apparently  conflicts  with  that 
equality  of  rights  which  is  the  underlying  principle  of 
social  organization  and  popular  government,  he  who 
claims  such  exclusive  privilege  must  show  clear  warrant 
of  title,  If  not  probable  corresponding  benefit  to  the 
public."  Hence,  the  well  settled  rule  of  construction, 
applicable  alike  to  both  legislative  grants  and  to  those 
made  indirectly  through  the  action  of  municipal  corpo 
rations,  that  exclusive  franchises  or  privileges  are  not 
favored,  and  are  always  construed  most  strongly  in  favor 
of  the  state  and  against  the  grantee.  If  there  Is  any 
ambiguity  or  doubt  arising  out  of  the  language  used,  as 
to  whether  an  exclusive  franchise  has  been  conferred  or 
authorized  to  be  conferred,  it  must  be  resolved  against 
the  person  or  corporation  claiming  such  grant:    1  DHL 


Feb.  1898.]    Parkhurst  v.  Capital  Ofty  Ry.  Co.    475 

Opinion  of  the  oonrt— Bbak,  J. 

Man.  Corp.  §  89.  ••Public  grants/'  says  Bradley,  J., 
••are  to  be  so  strictly  construed  as  to  operate  as  a  sur- 
render by  them  of  the  sovereignty  no  further  than  is 
expressly  declared  by  the  language  employed  for  the 
purpose  of  their  creation.  The  grantee  takes  nothing  in 
that  respect  by  inference.  Such  is  deemed  the  legal 
intent  of  the  state  in  imparting  to  its  citizens  or  corpora- 
tions powers  and  privileges  of  a  public  character  " :  Syra- 
cuse Water  Co.  v.  aty  of  Syracuse,  116  N.  Y.  167  (22  N.  E. 
Rep.  381;  5  L.  R.  A.  546). 

The  legislature  has,  as  the  general  representative  of 
the  public,  plenary  powers  over  the  streets  and  highways 
within  the  limits  of  a  municipality,  and  ••has,  unless 
specially  restricted  by  the  constitution,"  says  Mr.  Dillon, 
••the  power  to  authorize  the  building  of  a  railroad  on  a 
street  or  highway  without  the  consent  of  the  municipal 
authorities,  and  may  directly  exercise  this  power  or  de- 
volve it  upon  the  local  or  municipal  authorities":  2  Dill. 
Mun.  Corp.  §  701.  But  a  general  grant  of  power  to  a 
municipal  corporation,  which  is  but  a  mere  local  agency, 
to  authorize  the  use  of  its  streets  for  such  purposes, 
while  it  carries  with  it,  by  implication,  all  such  powers 
as  are  clearly  necessary  for  the  convenient  and  proper 
exercise  of  the  authority  expressly  granted,  does  not 
authorize  the  city  to  grant  an  exclusive  franchise  for  that 
purpose.  When  an  exclusive  privilege  or  franchise  to 
use  the  streets  of  the  city  for  the  puri>ose  of  a  street 
railway  is  drawn  in  question,  and  is  claimed  to  be  derived 
through  a  municipal  ordinance  or  contract,  the  power  of 
the  municipal  authorities  to  pass  the  ordinance  or  enter 
into  the  contract  must  be  free  from  doubt.  As  was  said 
in  State  v.  Gincinnati  Oas  Light  and  Coke  Go.  18  Ohio  St. 
293,  ••it  must  be  found  on  the  statute  books  in  express 
terms,  or  arise  from  the  terms  of  the  statute  by  implica* 
tion  so  direct  and  necessary  as  to  render  it  equally 
clear."  Nothing  short  of  express  legislative  authority 
will  authorize  a  municipality  to  grant  such  a  privilege  or 


478     Parkhurst  v.  Capital.  City  Ry.  Go.     [  Sup.  Ct 

opinion  of  the  coart — BsAir,  J. 

enter  into  such  a  contract:     15  Am.  &  Eng.  Enc.  1055;  16 
Albany  Law  Jour.  104;  26  Am.  L.  Rev.  675. 

Now,  the  charter  of  the  city  of  Salem  does  not  in  ex- 
press terms  confer  upon  the  city  the  power  to  grant  an 
exclusive  franchise  for  a  street  railway,  nor  can  such 
power  be  implied,  because  it  is  not  essential  to  carry  into 
effect  the  powers  expressly  given :  Bamett  v.  Denniwn, 
145  U.  S.  135  (12  Sup.  Ct.  Rep.  819);  OommonweaUh  y. 
Erie  Ry,  Co.  27  Pa.  St  339  (67  Am.  Dec.  471).  The  only 
power  given  is  ''to  permit,  allow  and  regulate,"  and  this 
must  be  taken  as  the  measure  of  its  powers  in  the  prem- 
ises ;  and  by  all  the  authorities  this  is  not  sufficient  to 
authorize  the  granting  of  exclusive  franchises  or  privi- 
leges. It  is  true,  this  power  so  far  granted  is  by  the 
charter  made  exclusive;  that  is,  the  city  alone  has  tiie 
right  and  power  to  permit,  allow  and  regulate  the  use  of 
its  streets  for  the  purpose  indicated.  To  this  extent  it 
is  endowed  with  complete  legislative  sovereignty ;  that 
sovereignty  has  no  limit  so  long  as  the  city  keeps  within 
the  powers  granted.  But  the  exclusive  power  '*  to  per- 
mit, allow  and  regulate"  the  laying  down  of  car  tracks 
is  quite  a  different  thing  from  the  power  to  grant  an  ex- 
clusive permit  for  that  purposa  The  one  case  presup* 
poses  a  continuing  right  and  power  in  the  city  to  be 
exercised  whenever  in  the  opinion  of  the  council  the 
public  convenience  or  necessity  may  require,  while  the 
other  is  a  right  to  delegate  to  some  private  individual  or 
x^orporation  a  portion  of  the  municipal  authority  over  the 
streets,  and  vest  the  exclusive  power  in  its  grantee  to 
permit  the  use  of  the  streets  by  another  railway.  If  the 
city  has  the  power  to  grant  an  exclusive  privilege  for  a 
street  railway,  it  has,  under  the  same  section  of  the  char- 
ter, like  powers  in  reference  to  water  and  gas  pipes, 
electric  licrht  and  telef)hone  wires  and  poles,  and  many 
other  enumerated  powers.  And,  as  Mr.  Justice  Cooley 
said,  in  Oale  v.  Kalamazoo,  23  Mich.  344  (9  Am.  Rep.  80): 
'*If  it  might  do  these  things,  it  is  easy  to  perceive  that  it 
might  not  be  long  before  the  incorporation  itself,  instead 
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of  being  a  convenience  to  its  citizens,  would  have  been 
used  in  various  ways  to  compel  them  to  submit  to  innumer- 
able inconveniences,  and  would  itself  constitute  a  public 
nuisance  of  the  most  serious  and  troublesome  description. 
Individual  citizens,  looking  only  to  the  furtherance  of 
their  private  interests,  might,  in  various  directions,  en- 
gage it  in  permanent  contracts,  which,  while  ostensibly 
for  the  public  benefit,  should  impose  obligations  preclud- 
ing further  improvements,  and  depriving  the  town  pros- 
pectively of  those  advantages  and  conveniences  which 
the  municipality  was  created  to  supply,  and  without 
which  it  is  worthless." 

The  charter  of  the  city  of  Salem  only  confers  upon 
the  municipality  the  general  power  to  permit  or  allow 
the  use  of  its  streets  for  street  railway  purposes,  and, 
under  such  a  power,  the  adjudged  cases  are  practically 
unanimous  that  the  city  cannot  grant  exclusive  privi- 
leges. Thus,  when  a  city,  having  a  general  power  to 
permit  a  street  railway  company  to  lay  its  track  in  the 
streets,  granted  an  exclusive  right  for  a  certain  number 
of  years,  the  exclusive  part  of  the  grant  was  held  void. 
Brewer,  J.,  delivering  the  opinion  of  the  court,  in 
speaking  of  the  effect  of  such  power  in  a  municipality, 
says:  ** That  it  furnishes  no  authority  for  surrendering 
its  constant  supervision  and  management  to  any  other 
corporation  or  individual.  It  implies  that  the  city  today, 
tomorrow,  and  so  long  as  the  grant  remains,  shall  exercise 
its  constant  judgment  as  to  the  needs  of  the  public  in  the 
streets,  and  not  that  it  may  today  surrender  the  right  of 
determining  a  score  of  years  hence  what  the  public  may 
then  need.  The  city  may  today  determine  that  one  street 
railroad  will  answer  all  the  wants  of  the  public,  and  so 
give  the  privilege  of  occupying  the  streets  to  but  a  single 
company.  Ten  years  hence  its  judgment  may  be  that 
two  railroads  are  needed.  Where  is  the  language  in  the 
charter  which  restricts  it  from  carrying  such  judgment 
into  effect  by  giving  a  like  privilege  to  a  second  company? 
m    *    •    When  the  legislature  deems  that  public  interests 
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require  that  cities  should  be  invested  with  power  to  grant 
exclusive  privileges,  it  will  say  so  in  unmistakable  terms, 
as  it  already  has  in  some  instances.  Till  then  the  coartB 
must  deny  the  possession  of  such  powers."  So  also  in 
Davis  V.  The  Mayor,  14  N.  Y.  506  (67  Am.  Dea  186), 
under  a  like  power  the  city  undertook  by  resolution  to 
confer  upon  an  association  of  persons  the  exclusive  right 
to  construct  and  maintain  for  a  term  of  years  a  railway 
in  Broadway  for  the  transportation  of  passengers  for 
profit.  The  court  of  appeals  held  the  resolution  void,  and 
that  the  city  had  no  power  to  make  such  a  grant  Mr. 
Dillon,  in  commenting  on  this  case,  says  that  it  "rests 
upon  the  sound  principle  that  the  powers  of  a  corpora- 
tion in  respect  to  the  control  of  its  streets  are  held  in 
trust  for  the  public  benefit,  and  cannot,  unless  clearly 
authorized  by  a  valid  legislative  enactment,  be  surren- 
dered  to  private  parties,  either  corporate  or  natural  In 
this  case  there  was  no  such  authority,  and  hence  the 
resolution  of  the  council  of  Salem  authorizing  private 
persons  to  construct  and  operate  a  railroad  upon  certain 
terms,  without  power  of  revocation  and  without  limit  as 
to  time,  was  not  a  license  or  act  of  legislation,  but  a  con- 
tract; void,  however,  because  if  valid  it  would  deprive 
the  corporation  of  the  control  and  regulation  of  its 
streets":  2  Dill.  Mun.  Corp.  §  716.  See  also  to  the  same 
effect  Milhau  v.  Sharp,  27  N.  Y.  611  (84  Am.  Dea  314); 
By.  Co.  V.  Ry.  Co.  79  Ala.  465  (58  Am.  Rep.  615);  lUtw 
Orleans  R.  R.Co.y.  Crescent  City  Ry.  Co.  12  Fed.  Rep.  308; 
People's  R.  R.  Co.  v.  Memphis  R.  R.  Co.  10  Wall.  52;  Cindn- 
nati  R.  R.  Co.  v.  Smith,  29  Ohio  St  291;  Cooley,  CJonst 
Lim.  207,  208;  2  Dill.  Mun.  Corp.  (4  ed.)  727,  and  cases 
oited;  and  the  recent  case  of  New  Orleans  S.  R.  Co.  v.  City 
of  New  Orleans,  (44  La.  Ann.  — )  11  So.  Rep.  78. 

In  harmony  with  these  authorities,  and  resting  upon 
the  same  general  principles  which  they  announce,  are 
the  cases  denying  to  municipalities,  under  the  grant  of 
power  to  establish  and  regulate  ferries  within  their 
limits,  the  power  to  confer  exclusive  privileges  or  fran- 
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chises  for  that  purpose:  EcLst  Hartford  v.  Bridge  Co.  10 
How.  511;  Minium  v.  Larue,  23  How.  435;  Wright  v.  Nagle^ 
101  U.  S.  796;  1  Dill.  Mun.  Corp.  (4  ed.)  §  114,  and  cases 
cited.  So,  although  supplying  water  and  light  for  city 
purposes  is  now  recognized  to  be  one  of  the  most  im< 
portant  functions  of  municipal  government,  in  which 
private  persons  or  corporations  would  not  be  likely  to 
engage  without  some  assurance  of  a  return  upon  their 
outlay,  (hence,  the  apparent  reason  for  permitting  a  city 
to  grant  exclusive  privileges  for  such  purposes);  yet  by 
the  decided  weight  of  authority,  a  municipality  cannot 
under  a  general  power  on  the  subject,  such  as  the  city  of 
Salem  possesses  over  street  railways,  grant  to  a  corpora- 
tion or  individual  the  exclusive  right  to  use  its  streets  for 
such  purpose:  State  v.  Gin.  Oas  Co,  18  Ohio  St.  262;  Grand 
Rapids  E.  L.  d  P.  Co.  v.  Q.  B.  E.  E.  L.  d  F.  Co.  33  Fed.  Rep. 
659;  Saginaw  Oas  Light  Co.  v.  Saginaw,  28  Fed.  Bep.  536; 
Syracuse  Water  Co.  v.  Syracuse,  116  N.  Y.  167(22  N.  E. 
Rep.  381;  5  L.  R.  A.  546);  Hamilton  Gas  Light  Co.  v.  City 
ofHamilUm,  87  Fed.  Rep.  832;  East  SL  Louis  v.  Gas  Light 
Co.  10  Reporter,  109;  City  of  Brenham  v.  Brenham  Water 
Co.  67  Tex.  542  (4  S.  W.  Rep.  143);  Norwich  Gas  Light  Co. 
V.  Norwich  City  Gas  Co.  25  Conn.  19;  Lehigh  Water  Co,'s 
Appeal,  102  Pa.  St  525;  Davenport  v.  Kleinschmidt^  6 
Mont  502  (13  Pac.  Rep.  249);  Long  v.  City  of  Duluth, 
Minn.  51  N.  W.  Rep.  913;  2  DiU.  Mun.  Corp.  (4  ed.), 
%  692  et  seq.  and  cases  cited. 

We  take  it,  therefore,  to  be  settled  by  the  decided 
weight  of  authority,  that  a  municipal  corporation  can- 
not create  a  monopoly  by  granting  the  exclusive  privilege 
to  any  person  or  corporation  to  use  its  streets  for  laying 
street  railway  tracks,  without  express  legislative  authority 
so  to  do,  and  this  power  must  be  plainly  conferred  in 
express  words,  or  arise  from  the  language  used  by  impli- 
cation so  direct  as  to  amount  to  the  same  thing.  The 
mere  general  power  to  permit  or  allow  the  use  of  the 
streets  for  such  purposes,  is  not  sufficient  to  authorize 
the  granting  of  exclusive  privileges.     The  only  cases  to 


480     Parkhurst  v.  Capital  City  By.  Co.    [  Sup.  Ct 

Opinion  of  the  court  —  Bean,  J. 

which  we  have  been  cited,  or  have  been  able  to  find, 
apparently  holding  a  contrary  doctrine,  are  City  of  New- 
port  V.  Light  Go.  84  Ky.  167,  and  Des  Moines  Ry.  Go,  v.  OUy 
ofDes  Moines,  73  Iowa,  513  (33  N.  W.  Rep.  610;  35  N.  W. 
Rep.  602),  both  of  which  have  been  criticised  and  de- 
clared to  be  contrary  to  the  decided  weight  of  authority  by 
Brown,  J.,  in  Ods  Light  Go.  v.  Saginaw,  28  Fed.  Rep.  536, 
and  Jackson,  J.,  in  Orand  Rapids  L.  &  P.  Go.  v.  Grand 
Rapids,  etc.,  33  Fed.  Rep.  659,  and  are  considered  by  Mr. 
McKinley,  author  of  the  article  on  **  Municipal  Corpora- 
tions*' in  the  Am.  &  Eng.  Enc,  to  be  out  of  line  wit^  the 
authorities  on  the  subject  As  the  charter  of  the  city  of 
Salem  does  not,  in  express  words,  or  by  necessary  impli- 
cation equivalent  thereto,  confer  upon  the  city  the  power 
to  grant  the  exclusive  privilege  to  one  person  or  corpora- 
tion to  occupy  its  streets  with  a  street  railway,  but  only 
contains  a  general  grant  of  a  continuing  power  *'to  per- 
mit, allow,  and  regulate  the  laying  down  of  tracks  there- 
on," it  seems  clear  that  it  did  not  authorize  the  city  to 
grant  an  exclusive  franchise  to  plaintiff's  assignor,  and 
thereby  disable  itself  from  granting  a  similar  privilege 
to  defendant  over  the  same  streets. 

It  is  earnestly  urged  that  the  construction  of  street 
railways  necessarily  requires  the  expenditure  of  a  large 
sum  of  money,  usually  without  the  prospect  of  an  imme- 
diate return,  and  hence  private  persons  would  not  be 
likely  to  engage  in  such  enterprises  without  an  assurance 
that  they  would  be  protected  from  competition  for  a  suffi- 
cient length  of  time  to  remunerate  them  for  the  outlay. 
This  argument,  which  is  not  without  force,  suggests 
considerations  of  policy  which  might  influence  the  legis- 
lature to  grant,  or  authorize  the  granting  of,  exclusive 
franchises,  or  induce  a  municipality  to  make  a  franchise 
practically  exclusive  by  withholding  a  like  privilege  from 
a  competing  enterprise,  but  a  reference  to  the  cases  cited 
will  show  that  it  has  often  been  urged,  but  without  effect, 
when  a  court  is  called  upon  to  construe  particolar  l^gis* 
lation. 
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It  follows  that  the  decree  of  the  court  below  most  be 
affirmed  and  the  complaint  dismissed. 


[Argued  Jan.  23. 1893;  decided  Feb.  13, 1893;  rehearing  denied  Mar.  18, 1898.]        ^  ^^il 
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1.  ELKcmox  Contest — Practick  on  Appeal. —  Election  conteBts  are  tried 

by  the  court  without  the  intervention  of  a  jury,  but  they  are  not  equity 
cases,  and  not  to  be  tried  <U  novo  on  appeal. 

2.  Idem  — Ballots — CKBTincATx  of  Board  of  Canvashers.— The  ballots 

cast  are  always  the  primary  evidence  of  the  will  of  the  electors,  and 
while  the  returns  of  the  canvassing  board  Are  prima  facie  evidence  of  the 
result  of  the  election,  the  result  of  a  recount  must  prevail  over  the  pre- 
sumption of  the  correctness  of  such  returns. 
8.  Custody  of  Ballots  —  Admissibility  of  Ballots  as  Evidence. —  When 
the  ballots  offered  are  shown  to  have  been  in  the  custody  of  the  proper 
officers  fh)m  the  tinie  they  were  cast  until  recounted,  and  to  have  been 
kept,  though  insecurely,  in  the  manner  prescribed  by  law,  they  are  ad- 
missible in  evidence  in  an  election  contest,  and  their  identity  becomes  a 
question  of  &ct  for  the  trial  court ;  but  when  it  is  shown  that  the  ballots 
offered  in  evidence  have  not  been  kept  in  the  custody  of  the  proper  offi- 
cers, and  have  been  left  in  an  exposed  and  improper  place  where  there 
was  opportunity  to  tamper  with  them,  they  should  not  be  received. 

Multnomah  County :  E.  D.  Shattuck,  Judge. 

Election  contest  by  Joseph  A.  Hughes  against  Edward 
Holman  to  determine  who  was  legally  elected  coroner  of 
Multnomah  County  at  the  election  in  June,  1892.  Judg- 
ment for  plaintiff  and  defendant  appeals.     Affirmed. 

Alfred  F.  Sears,  Jr,  (McGinn  d;  Simon  on  the  brief),  for 
Appellant. 

Daniel  E,  Murphy,  and  Francis  A.  E.  Starr  (Silvestone  d 
Brodie,  and  W,  E.  Thomas  on  the  brief),  for  Respondent 

Moore,  J. — This  was  a  special  proceeding  under  the 
provisions  of  sections  2544,  2548,  Hill's  Code,  to  contest 
the  right  of  the  defendant  to  the  office  of  coroner  of 
Multnomah  County,  to  which  he  was  declared  elected  by 
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the  ootmty  board  of  canvassers.  The  material  facts 
alleged  are,  that  at  the  general  election  held  in  June, 
1892,  plaintiff  was  the  democratic,  and  defendant  the 
republican,  candidate  for  the  office  of  coroner ;  that  the 
board  of  canvassers  returned  defendant  as  elected  by  a 
small  plurality ;  that  a  certificate  of  election  was  issued 
to  him,  and  that  he  ever  since  has  been  such  officer.  As 
a  ground  for  a  recount  of  the  votes  the  plaintiff  alleges 
upon  information  and  belief  that  small  errors  occurred 
in  the  count  of  each  of  the  sixty  precincts  of  the  county, 
and  such  alleged  misconduct  of  the  judges  and  clerks  of 
election  of  one  precinct  as  to  authorize  the  court  to  reject 
the  returns  therefrom.  The  defendant  appeared  after  the 
service  of  the  summons,  and  a  stipulation  was  filed  in  lieu 
of  an  answer,  whereby  it  was  agreed  that  all  the  material 
allegations  of  the  complaint  should  be  denied,  except  that 
each  was  an  elector  of  the  county  and  a  candidate  for  the 
office  of  coroner.  The  issues  having  been  completed,  the 
cause,  by  stipulation  of  the  parties,  was  referred  to  Chas. 
N.  Wait,  Esq.,  to  take  and  report  the  testimony.  The 
recount  of  the  votes  resulted  in  no  material  change  from 
the  official  count  in  any  of  the  precincts,  except  No.  15, 
North  Portland,  where  the  following  change  occurred: 
The  official  count  showed  one  hundred  and  six  votes  for 
defendant,  and  seventy-five  for  plaintiff;  the  recount 
showed  one  hundred  and  seven  votes  for  plaintiff,  and 
seventy- three  for  defendant.  Some  slight  changes  were 
discovered,  and  a  few  votes  cast  were  rejected,  in  other 
precincts,  but  they  do  not  disturb  the  result  The  de- 
termination of  the  vote  in  precinct  No.  15,  North  Port- 
land, is  decisive  of  the  contest  The  testimony  was  | 
taken  before  the  referee  and  reported  back,  and  the  | 
defendant  at  the  proper  time  moved  the  court  for  a  judg- 
ment of  nonsuit  upon  the  ground  that  the  evidence  showed  | 
that  the  ballots  had  not  been  securely  kept  by  the  proper 
officer;  that  opportunity  had  been  offered  for  tampering 
with  them,  and  that  there  was  no  evidence  offered  to 
show  that  the  ballots  recounted  were  the  identical  ones 
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cast  at  the  election.  The  court  denied  this  motion,  and 
prepared  and  filed  findings  of  fact  and  conclusions  of  law, 
to  which  the  defendant  excepted,  and  judgment  was  ren- 
dered in  favor  of  plaintiff,  awarding  the  office  to  him  and 
directing  the  county  clerk  to  issue  and  deliver  to  him  a 
certificate  of  election,  from  which  judgment  the  defend- 
ant appeals.  He  contends  that  there  was  no  evidence 
before  the  trial  court  to  sustain  a  verdict  or  findings  of 
fact,  and  that  if  the  motion  for  a  judgment  of  nonsuit 
were  made  at  the  proper  time,  the  appellate  court  should 
review  the  testimony. 

1.  In  the  case  at  bar  the  testimony  was  taken  before 
a  referee,  and  upon  this  evidence  the  cause  was  tried  by 
the  judge,  and  because  that  court  had  no  advantage  over 
this,  in  that  it  did  not  hear  the  witnesses  nor  observe 
their  deportment,  the  appellant  contends  that  it  should 
now  be  tried  de  novo.  In  proceedings  of  this  character 
the  statute  contemplates  that  it  shall  be  tried  as  an  action 
at  law,  without  the  intervention  of  a  jury:  Eartman  v. 
Young,  17  Or.  155  (11  Am.  St.  Rep.  787;  20  Pac.  Rep.  17); 
Fenton  v.  Soott,  17  Or.  190  (11  Am.  St.  Rep.  801;  20  Pa3. 
Rep.  95).  The  object  of  the  statute,  probably,  was  to 
place  the  trial  of  an  election  cont<est  with  the  court  in- 
stead of  a  jury,  for  the  reason  that  the  former  would  be 
less  liable  to  party  influences  and  political  motives  than 
the  latter.  Party  spirit,  political  bias  and  local  prejudice 
might  influence  a  jury  in  passing  upon  such  questions, 
which  would  not  affect  a  court;  and  for  this  reason,  and 
in  order  to  facilitate  a  speedy  trial,  the  statute  has  wisely 
placed  the  trial  of  such  causes  within  the  jurisdiction  of 
the  circuit  courts  without  the  intervention  of  juries;  but 
this  would  not  make  the  cause  equitable  in  its  character, 
nor  change  the  rules  of  practice  upon  appeal. 

The  determination  of  this  cause  rests  upon  the  identity 
of  the  ballots  recounted.  The  important  findings  of  fact 
of  the  trial  court  are  as  follows:  29.  That  during  the 
time  the  ballots  were  in  the  room  opposite  the  clerk's 
office  the  derk  of  the  county  court  paid  close  attention 
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that  no  one  should  have  an  opportunity  of  tampering 
with  or  handling  the  ballots  during  the  day,  and  in- 
structed the  night  watchman  of  the  court-house  to  keep 
strict  watch  over  said  room  during  the  night.  30.  That 
the  night  watchman  of  the  court-house  kept  strict  watch 
over  the  room  in  which  the  ballots  were  stored  during 
the  night.  31.  That  said  room  is  on  what  is  known  as 
the  ground  floor  of  the  court-house ;  the  door  to  said 
room  is  furnished  with  a  spring  lock,  and  during  the 
time  said  ballots  were  in  the  room  the  door  of  said 
room  was  locked.  32.  That  said  room  has  two  windows, 
which  are  not  furnished  with  locks,  and  are  distant  from 
the  ground  about  twelve  feet.  33.  That  the  vault  used 
by  the  clerk  of  the  county  court  is  situate  between  the 
county  clerk's  office  and  the  recorder  of  conveyances' 
office,  and  can  be  entered  by  a  door  either  from  the 
recorder's  office  or  from  the  office  of  the  clerk  of  the  county 
court  34.  That  during  the  night  said  vault  was  locked, 
and  it  would  be  impossible  for  anyone  to  enter.  35.  That 
during  the  day  the  county  clerk,  or  his  deputies,  never 
left  the  county  clerk's  office.  36.  That  certain  members 
of  the  bar  were  permitted  to  enter  the  vault  during  the 
day,  but  no  one  entered  the  vault  unless  it  was  members 
of  the  bar,  or  persons  of  standing  with  whom  the  county 
clerk  was  acquainted.  37.  That  when  the  recount  began 
by  the  referee,  the  respective  packages  of  ballots  cast 
by  the  electors  in  the  different  precincts  of  Multnomah 
County,  Oregon,  were  handed  to  him  by  the  clerk  of  the 
county  court.  38.  That  the  two  packages  of  ballots  of 
precinct  No.  15,  North  Portland,  were  so  handed  co  the 
referee  by  the  clerk  of  the  county  court,  and  were  at 
that  time  sealed;  that  said  seals  were  broken  by  the 
referee  and  the  ballots  recounted  by  him,  from  which 
count  it  appears  that  Hughes  received  one  hundred  and 
seven  votes,  and  Holman  received  seventy-three  votes. 
39.  That  said  packages  of  ballots  so  handed  by  the  clerk 
of  the  county  court  to  the  referee  were  the  actual,  iden- 
tical ballots  as  cast  by  the  electors  for  precinct  No.  15, 
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North  Portland,  and  were  not  in  any  manner  altered, 
erased,  changed  or  tampered  with  by  anyone. 

The  one  question  presented  by  this  appeal  is,  was 
there  any  admissible  evidence  offered  in  the  court  below 
to  support  the  findings  of  fact  therein  reached?     Section 
220,  Hiirs  Code,  provides  that  **the  order  of  proceeding 
on  a  trial  by  a  court  shall  be  the  same  as  provided  in 
trials  by  jury.     The  findings  of  the  court  upon  the  facts 
shall  be  deemed  a  verdict,  and  may  be  set  aside  in  the 
same  manner  and  for  the  same  reasons,  as  far  as  appli- 
cable, and  a  new  trial  granted."     The  findings  of  the 
trial  court  must  stand  as  the  verdict  of  a  jury  if  there 
be  any  admissible  evidence  to  support  them,  unless  we 
can  say,  as  a  matter  of  law,   that  they  are  manifestly 
wrong.     In  Fenstermacher  v.   State,   19  Or.   508  (25  Pac. 
Rep.  142),  LoKD,  J.,  after  reviewing  the  authorities  in 
support  of  this  legal  proposition,  says:     **The  weight  of 
evidence  is  for  that  court,  and  not  for  us,  to  determine, 
however  much  we  might  feel  disposed  to  differ  from  it. " 
The  evidence  is  all  set  out  in  the  bill  of  exceptions,  and 
is  reviewable  on  the  motion  for  a  nonsuit,  not  as  a  trial 
d4i  novo,  but  to  deteimine  if  there  was  any  admissible 
evidence  to  support  the  findings.     The  election  was  con- 
ducted in  pursuance  of  the  requirements  of  an  act  of  the 
legislative  assembly,  approved  February  13,  1891,  and 
commonly  known  as  the  •*Australian  Ballot  Law."    This 
act  requires  the  county  clerk  to  print  the  ballots  upon 
white  paper,   and  to  deliver  them  to  the  sheriff,   who 
transmits  them  to  the  judges  of  election.     These  ballots, 
w^hen  printed,  shall  state  the  number  and  name  of  the 
precinct  they  are  intended  for,  and  the  date  when  the 
election  will  be  held,  and  shall  contain  the  names  of  all 
the  candidates  for  office  to  be  filled  at  the  election.     The 
ballots  for  each  precinct  shall  be  in  a  package  by  them- 
selves, properly  marked  with  the  number  contained  in 
the  package,  and  addressed  to  the  judges  of  election, 
whoso  duty  it  is  to  deliver  one  of  them  to  each  elector  to 
be  prepared  by  him  for  voting,  and  after  the  polls  are 
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closed,  the  law  makes  it  the  duty  of  the  judges  of  electioa 
to  destroy  the  remaining  white  ballots. 

The  evidence  in  the  bill  of  exceptions  shows  that  one 
thousand  and  two  hundred  white  ballots  were  printed  for 
precinct  No.  15,  North  Portland;  that  several  days  before 
election  they  were  sent  by  the  printer  to  the  county  clerk 
in  a  package  by  themselves;  that  the  county  clerk,  upon 
receiving  this  package,  placed  it  with  others  in  a  vacant 
room  of  the  court-house,  across  the  hall  from  his  office; 
that  the  door  of  this  room  was  fastened  by  a  spring  lock, 
for  which  there  were  four  keys;  that  the  clerk  had  one, 
the  janitor  one,  and  each  of  the  two  watchmen  one;  that 
this  room  had  windows  about  ten  feet  from  the  ground, 
which  were  unlocked;  that  after  these  ballots  had  re- 
mained in  this  room  several  days,  the  county  clerk  sealed 
the  package  for  precinct  No.  15,  North  Portland,  by  past- 
ing a  certificate  over  the  string  which  was  tied  around  it, 
and  on  Saturday  preceding  the  election  on  Monday,  he 
delivered  this  package  to  the  sheriff;  that  the  sheriff  was 
unable  to  transmit  it  to  the  judges  of  election  till  the 
morning  of  the  election,  and  that  it  remained  in  the  court- 
house during  that  time;  and  when  the  package  was  de- 
livered to  the  judges,  they  broke  the  seal,  and  two  hun- 
dred and  thirty -two  ballots  were  cast;  that  the  judges 
think  they  destroyed  all  the  remaining  white  ballots  as 
soon  as  the  polls  were  closed;  that  the  votes  cast  were 
canvassed  by  the  judges  and  clerks  of  election  in  the 
presence  of  several  persons  of  all  political  parties,  and 
the  returns  thereof  were  made  out  and  certified  to  by  the 
proper  officers,  showing  the  result  to  be  one  hundred  and 
six  votes  for  Holman  and  seventy-five  for  Hughes;  that 
the  bystanders  who  were  present  at  the  canvass  agreed 
with  the  judges  and  clerks  upon  the  tally  of  the  votes 
cast  and  reported;  that  when  the  canvass  of  the  votes 
polled  was  completed,  the  ballots  counted  were  arranged 
in  two  packages,  with  strings  run  through  each  and  tied; 
that  they  were  then  wrapped  in  paper  and  sealed,  and 
addressed  to  the  county  clerk;  that  these  sealed  ballots 
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were  then  placed  in  a  smaller  ballot-box  with  the  certified 
returns,  and  this  box  placed  in  a  larger  one,  which  was 
then  locked,  and  so  returned  by  one  of  the  judges  to  the 
county  clerk.  The  county  clerk  placed  this  box  with  its 
contents,  together  with  the  ballot-boxes  of  the  other 
precincts,  in  the  vacant  room  where  the  white  ballots 
bad  been  kept,  and  wrote  with  chalk  on  each  box  the 
name  and  number  of  the  precinct  from  whence  it  came, 
and  these  boxes  remained  in  this  room  from  Tuesday  till 
Saturday,  when  the  clerk,  considering  this  room  unsafe, 
removed  the  contents  of  the  boxes  and  placed  them  in  a 
vault  in  his  office,  where  they  remained  till  they  were 
delivered  by  him  to  the  referee  who  took  the  testimony 
in  this  cause. 

The  evidence  also  showed  that  the  clerk  did  not  have 
sufficient  room  in  his  office  to  store  these  ballot-boxes, 
and  that  he  adopted  this  vacant  room  as  an  office  for  that 
purpose;  that  he  frequently  went  into  this  room  while 
the  ballots  remained  there,  for  the  purpose  of  receiving 
the  returns  from  other  precincts,  some  of  which  did  not 
arrive  till  Thursday ;  that  he  instructed  the  janitor  and 
watchman  to  carefully  guard  this  room,  which  they  did 
so  far  as  they  were  able ;  that  it  was  possible  for  a  person 
with  a  key  to  have  entered  the  room  at  night  unobserved 
by  the  watchman,  while  he  was  on  his  round  of  duties  in 
the  upper  rooms,  but  he  does  not  think  it  probable ;  that 
when  the  ballots  were  carried  to  the  vault  they  were  put 
into  boxes  and  record  books  put  over  them ;  that  persons 
acquainted  with  the  clerk  could  have  passed  through  the 
vault  from  the  clerk's  office  to  the  recorder's  office ;  that 
the  vault  was  locked  each  night;  that  during  the  day 
some  i)erson  connected  with  the  clerk's  office  was  on  duty 
all  the  time ;  that  when  the  clerk  delivered  the  ballots  to 
the  referee  they  did  not  appear  to  have  been  disturbed, 
and  the  clerk  testified  that  they  had  been  in  his  possession 
from  the  time  he  received  them  till  he  delivered  them  to 
the  referee.  The  evidence  further  showed  that  when  the 
testimony  was  being  taken  before  the  referee,  the  wit* 
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nesses  reached  through  a  transom  and  unlocked  the  door 
to  this  vacant  room  with  a  broom.  The  appellant  claims 
that  this  state  of  facts  shows  that  these  ballots  were  not 
in  the  custody  of  the  county  clerk  from  Tuesday  till  Sat- 
urday ;  that  during  that  time  there  was  afforded  an  ample 
opportunity  for  abstracting  ballots  from  those  returned 
by  the  officers  and  substituting  others  therefor;  that 
while  none  but  official  white  ballots  could  have  been  sub- 
stituted without  detection,  there  was  an  opportunity  to 
procure  them  from  three  sources :  First,  from  the  print- 
ing office  where  printed ;  second,  from  the  package  while 
It  remained  in  the  vacant  room  before  it  was  sent  out  to 
the  judges;  and,  tfiird,  that  the  ballots  remaining  after 
the  polls  were  closed  at  precinct  No.  15,  North  Portland, 
might  not  have  been  destroyed,  and  they  might  have  been 
obtained  from  that  place ;  that  the  recount  showing  such 
a  material  change  from  the  official  returns  in  this  pre- 
cinct conclusively  proves  that  the  ballots  had  been  tam- 
pered with,  and  therafore  the  proof  of  their  identity 
could  not  be  established. 

2.  In  the  contest  of  an  election  under  the  statute, 
two  presumptions  arise :  First,  that  the  returns  of  the 
judges  and  clerks  are  correct;  and,  second,  that  the  ballots 
have  not  been  tampered  with.  The  ballots  cast  consti- 
tute the  primary  evidence,  in  all  cases,  of  the  expressed 
will  of  the  electors,  while  the  returns  are  but  secondary, 
and  must  always  yield  to  the  primary  evidence.  The  cer- 
tificate of  a  board  of  canvassers  is  merely  evidence  prima 
facie,  showing  for  whom  a  majority  of  the  votes  appears 
to  have  been  given,  and  it  is  now  a  well  established  doc- 
trine that  in  a  proceeding  to  test  title  to  a  public  office, 
the  certificate  is  not  conclusive  as  to  the  result  shown 
thereby,  but  the  courts  will  investigate  the  facts  of  the 
election  to  ascertain  the  number  of  votes  and  for  whom 
cast:  High,  Extr.  Rem.  §§  61,  638,  639;  Cooley,  Const 
liim.  §  623.  When  the  identity  of  the  ballots  has  been 
established,  the  result  of  a  recount  thereof  differing  from 
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the  official  returns  must  prevail  over  the  presumption  of 
the  correctness  of  such  returns. 

3.  When  the  ballots  are  shown  to  have  been  in  the 
custody  of  the  proper  officers  from  the  time  they  were 
cast  until  recounted  and  kept  as  prescribed  by  law, 
although  insecure,  they  are  admissible  in  evidence  in  an 
election  contest,  and  their  identity  becomes  a  question  of 
fact  for  the  trial  court;  but  when  it  is  shown  that  they 
have  not  been  kept  in  the  custody  of  the  proper  officers, 
and  have  been  left  in  an  exposed  and  improper  place, 
where  opportunity  has  been  given  for  tampering  with 
them,  they  should  not  be  received  in  evidence  to  over- 
come the  official  count  made  by  the  election  officers. 
Before  any  evidence  should  be  received  to  overcome  the 
prima  facie  correctness  of  the  returns,  the  identity  of  the 
ballots  should  be  established  beyond  a  reasonable  doubt. 
If  this  can  be  done,  the  fact  that  the  ballots  have  for  a 
moment,  an  hour,  or  a  day,  been  in  the  custody  of  an  un- 
authorized person,  ought  not  to  thwart  the  expressed 
will  of  the  electors.  It  is  true  that  the  returns  should  be 
guarded  with  jealous  care,  and  all  the  forms  of  law  should 
be  observed,  but  these  rules  are  only  directory:  OOor- 
man  v.  Richter,  31  Minn.  29  (16  N.  W.  Rep.  416).  If  the 
rule  were  otherwise,  and.  all  the  statutory  provisions 
mandatory,  the  precinct  canvassing  board  might  falsify 
the  returns,  and  by  that  means  perpetuate  in  office,  or 
elect,  any  person  whom  they  chose.  The  only  act  neces- 
sary upon  the  part  of  the  judges  and  clerks  of  election 
for  this  purpose,  would  be  to  send  the  ballots  cast  by  some 
unauthorized  person  to  the  county  clerk,  and  it  would 
not  matter  if  it  could  be  shown  by  the  testimony  of  a 
multitude  of  unimpeachable  witnesses  that  such  person 
had  exercised  the  greatest  care ;  that  the  ballots  when 
delivered  to  the  county  clerk  were  in  the  exact  condition 
as  when  received;  such  evidence  could  not  be  admitted  to 
overcome  the  prima  facie  correctness  of  the  returns. 
There  would  be  neither  reason  nor  justice  in  such  a  rule. 
The  identity  of  the  ballots  recounted  is  a  question  of 
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fact  which  the  court  must  find  from  the  evidence:  People 
V.  Livingstone,  79  N.  Y.  283.  The  testimony  of  the  three 
judges  of  election  in  precinct  No.  15,  North  Portland, 
shows  that  the  ballots  were  divided  into  two  separate 
packages  when  the  canvass  was  completed,  and  that  a 
string  was  run  through  each  package  and  then  tied;  that 
these  packages  were  separately  sealed  and  then  addressed 
to  the  county  clerk;  that  one  of  the  judges  delivered 
them  to  the  clerk,  and  that  he  received  them  in  that  con- 
dition ;  that  they  had  been  in  the  clerk's  possession  and 
custody,  as  heretofore  indicated,  from  that  time  till  he 
delivered  them  to  the  referee,  and  that  at  such  delivery 
the  seals  upon  the  packages  of  ballots  had  not  been 
broken.  This  evidence  certainly  tended  to  establish  the 
identity  of  the  ballots,  and  the  only  question  to  be  oon- 
sidered  is  whether  such  evidence  was  admissible.  In 
Hartman  v.  Young,  17  Or.  160  (11  Am.  St.  Rep.  787;  20  Pac. 
Rep.  17),  the  evidence  showed  that  the  ballots  had  been 
properly  sealed  and  placed  in  the  ballot-box,  which  was 
duly  delivered  to  the  county  clerk,  who  kept  it  in  a  vault 
from  the  fifth  day  of  June  to  the  twelfth  day  of  that 
month,  when  he  took  it  from  the  vault  and  carried  it 
into  the  main  office,  where  the  vote  was  being  canvassed, 
and,  in  the  presence  of  the  other  members  of  the  board, 
opened  it  for  the  purpose  of  finding  the  poUbook ;  that 
he  immediately  returned  the  ballots  to  the  ballot-box, 
relocked  it  and  returned  it  to  the  vault,  which  stood  open 
during  the  day;  that  no  one  had  a  key  to  the  ballot-box 
but  himself,  and  that  he  and  his  deputy  had  a  key  to  the 
vault;  that  various  persons  acquainted  with  the  clerk 
were  permitted  to  enter  the  vault  and  to  remain  there 
one  or  two  hours;  that  the  box  remained  in  the  vault  un- 
disturbed till  called  for  in  the  contest,  and  had  been 
safely  kept,  and  had  not  been  exposed  to  the  public  nor 
tampered  with.  •  Prom  this  evidence  the  trial  court  found 
that  the  ballots  had  at  all  times  been  in  the  custody  of 
the  proper  officer,  and  were  the  identical  ballots  cast  at 
the  election.     Lord,  J.,  conceding  that  these  ballots  had 
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at  all  times  been  in  the  custody  of  the  proper  officer,  and 
speaking  of  the  admissibility  of  such  evidence  to  prove 
their  identity  while  so  kept,  says:  *'0n  the  other  hand, 
if  it  is  shown  that  they  had  not  been  kept  or  protected 
with  that  zealous  care  which  the  statute  contemplates,  or 
so  as  to  preclude  opportunity  from  intermeddling  with 
them,  they  are  the  weakest  and  most  unreliable  evidence. 
But  this  only  goes  to  the  credibility  of  such  evidence, 
and  not  to  its  competency.  Evidence  may  be  extremely 
weak,  and  in  fact,  as  against  other  evidence,  entitled  to 
no  credit;  yet  that  does  not  affect  its  admissibility.  The 
weight  to  be  given  to  the  evidence  and  its  admissibility 
are  diverse  matters. " 

Some  authorities  hold  that  where  the  ballots  have 
been  handled  by  unauthorized  persons,  or  where  there 
has  been  an  opportunity  to  meddle  with  them,  that  they 
cannot  be  received  in  evidence:  McCrary,  Elect.  §  278. 
In  Powell  V.  Holman,  50  Ark.  85  (6  S.  W.  Rep,  506),  the 
evidence  showed  that  one  of  the  clerks,  on  the  night  of 
the  election,  before  the  canvass  was  completed,  took  the 
ballots  in  a  sack,  unsealed,  and  the  pollbooks  and  the 
tally-sheets,  and  put  them  in  a  wardrobe  of  the  Odd  Fel- 
low's Hall,  under  a  combination  lock;  that  other  orders 
held  meetings  in  the  same  hall;  that  no  one  remained 
with  the  election  returns  and  ballots,  and  that  on  the 
next  morning  the  clerk  returned  the  tally-sheets  and  bal- 
lots to  the  polling  place,  when  the  canvass  was  completed. 
The  returns  and  ballots  were  then  sent  to  the  county 
clerk,  who  put  them  in  a  room  called  the  ** library," 
where  they  remained  a  week  or  more,  and  while  there, 
the  court  finds  that  access  could  have  been  had  to  them 
through  the  insecure  fastenings  of  the  office,  and  for 
that  reason  held  that  the  ballots  were  unworthy  of  credit 
as  evidenca  So,  in  Kingery  v.  Berry,  94  111.  518,  the  evi- 
dence showed  that  some  twenty  days  after  the  election, 
the  town  clerk,  in  whose  keeping  the  ballot-box  was  in- 
trusted, with  eleven  other  persons,  one  of  whom  was  the 
petitioner,  opened  the  box  and  handled  the  ballots ;  that 
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they  took  the  ballots  out  of  the  box,  unstrung  them  from 
the  thread  they  were  on,  and  placed  them  in  a  pile  on  the 
table ;  that  they  were  then  counted  and  strung  again,  and 
upon  this  state  of  facts  the  court  held  that  there  had 
been  an  improper  handling  of  the  ballots,  and  that  they 
were  not  admissible  in  evidence.  Here  the  direct  proof 
of  the  unlawful  handling  of  the  ballots  and  the  reasons 
for  rejecting  them  were  much  more  apparent  than  in  FoicrU 
V.  Holman,  supra.  In  Dorey  v.  Lynn,  31  Kan.  758  (3  Pac. 
Rep.  557),  the  court  held  that  the  ballots  were  admissible 
in  evidence  when  it  appeared  that  they  had  been  open&l 
and  canvassed  by  the  city  council,  and  had  been  kept  by 
the  city  clerk,  when  they  should  have  been  in  the  custody 
of  the  county  clerk.  So,  in  People  v.  Livingstone,  79  N.  Y. 
283,  the  evidence  showed  that  the  ballots  had  been  kep! 
at  the  police  department  under  the  general  supervision 
of  the  police  officers,  when  they  should  properly  have 
been  deposited  with  the  police  commissioners,  and  yet 
the  court  admitted  them  in  evidence  upon  proof  that 
they  had  not  been  disturbed.  In  the  case  at  bar,  it  would 
seem  that  the  evidence  tended  to  show  that  the  ballots 
were  sealed  when  the  canvass  was  completed ;  that  so 
sealed  they  were  delivered  to  the  county  clerk ;  that  they 
remained  in  the  custody  of  the  county  clerk,  in  a  room 
adopted  as  his  office,  and  in  the  vault,  till  he  delivered 
them  to  the  referee,  and  that  when  he  delivered  them  to 
the  referee  the  seals  were  unbroken.  These  constitute  a 
chain  of  facts  from  which  the  trial  court  might  reasonably 
infer  that  they  were  the  identical  ballots  cast  at  the  elec- 
tion, though  there  might  possibly  have  been  an  opportu- 
nity to  meddle  with  them.  Such  evidence,  under  the  rule 
in  Hartman  v.  Young,  17  Or.  150  (20  Pac.  Rep.  17).  was 
admissible,  and  it  was  the  province  of  the  trial  court  to  find 
in  accordance  with  the  dictates  of  its  judgment  upon  the 
facts  presented;  and  while  this  court  might,  from  the 
same  evidence,  have  reached  a  different  conclusion,  it  is 
not  in  the  power  of  an  appellate  court  to  review  the  find- 
ings of  the  trial  court  where  there  is  evidence  properly 
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admissible  to  establish  such  findings:    Hayne,  New  Trial, 

:1288. 

The  fact  that  the  ballots  were  sealed  when  the  referee 
received  them  does  not  necessarily  nor  conclusively  prove 
that  the  seals  had  not  been  disturbed.  Any  person  who 
could  abstract  the  votes  cast  and  substitute  others  therefor, 
could  reseal  them  in  such  manner  as  to  avoid  detection ; 
and  yet,  it  was  such  a  fact  as  the  trial  court  had  a  right 
to  consider,  and  its  conclusion  should  be  binding  upon 
this  court. 

The  jud.^ment  is  therefore  affirmed. 


[Ar^ed  February  1,  189;; ;  decided  February  20,  1893.] 
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.  Injury  to  Trackwalker  —  SuFFiriENcv  or  Ritlr*?.— Where  a  trackwalker 
of  defendant  railroad,  while  crossing  its  bridge,  saw  an  approaching  en- 
gine half  a  mile  away,  and  thinking  he  could  get  acroi<8,  started  to  run, 
and  fell  and  hurt  his  leg,  and  then  stepped  on  one  of  the  bridge  ca^is 
placed  along  the  bridge  for  that  purpose,  where  he  remuiiied  in  safety, 
and  he  had  ample  time  after  sighting  the  train  to  retreat  or  step  on  a 
cap,  he  cannot  recover  on  the  ground  of  the  insufficiency  of  the  rules  of 
the  company  to  protect  trackwalkers  in  not  providing  for  the  frequent 
whicitling  of  engines  before  approaching  bridges,  his  injury  not  having 
been  caused  by  the  want  of  such  rules. 

.  Mastkb  and  Sbrvant— Risk  of  Employment.— It  is  a  general  rule  that 
a  servant  assumes  the  risks  incident  to  his  employment,  when  he  pos- 
sesses sufficient  intelligence  and  knowledge  to  comprehend  them,  and  if 
he  is  an  adult,  the  presumption  is  that  he  has  such  knowledge ;  yet,  if 
the  work,  or  the  manner  of  doing  it,  is  dangerous,  and  the  servant,  from 
youth,  inexperience,  or  incapacity,  fails  to  comprehend  the  danger,  it  is 
the  duty  of  the  master  to  point  out  and  explain  the  danger. 
Injury  to  Employk— Assuming  Risk.— Where  plaintiff  was  an  adult  of 
ordinary  intelligence,  without  any  previous  experience  in  track  walking, 
but  lived  near  the  railroad,  and  had  several  times  been  over  the  section 
on  which  he  worked,  and  knew  the  bridges  on  it,  and  that  the  project- 
ing caps  were  at  frequent  intervals  on  such  bridges,  and  furnished  con- 
spicuous places  of  safety  against  passing  trains,  defendant  had  a  right  to 
assume  that  plaintiff  would  comprehend  and  avoid  the  risk  incident  to 
bis  employment,  and  the  company  is  not  liable  for  a  failure  to  specially 
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instmct  plain tifT  to  resort  to  the  caps  when  caught  on  the  btidge  by  aa 

approaching  train. 

Wasco  County:   W.  L.  Bradshaw,  Judge. 

Action  by  S.  B.  Gibson  against  the  Oregon  Short  Line 
&  Utah  Northern  Railway  Company.  Judgment  for 
plaintiff. 

Defendant  appeals.     Reversed. 

Wallace  McOamant  (W,  TV.  Cotton,  and  Zera  Snow  on  the 
brief),  for  Appellant 

Alfred  S.  Bennett,  for  Respondent. 

Lord,  C.  J. — This  is  an  action  to  recover  damages 
for  negligence  of  the  defendant,  causing  an  injury  to  the 
plaintiff  while  at  work  in  the  employment  of  the  defend- 
ant The  negligence  complained  of  is  predicated  upon 
two  grounds:  First,  that  the  defendant  neglected  to  pro- 
vide suitable  rules  or  regulations  for  the  protection  of 
its  trackwalkers,  and  especially  for  the  protection  of  the 
plaintiff;  and,  second,  that  the  defendant  failed  to  instruct 
the  plaintiff  of  the  dangers  known  to  it,  but  unknown  to 
the  plaintiff,  incident  to  the  employment  in  which  he  was 
about  to  engage. 

1.  The  principal  contention  for  the  appellant  is  that 
the  trial  court  erred  in  denying  the  defendant's  motion 
for  a  nonsuit,  and  in  refusing  to  instruct  the  jury  to  find 
for  the  defendant  Briefly  and  substantially,  the  evidence 
shows  that  the  rules  and  regulations  adopted  by  the  de- 
fendant required  the  engineers  of  its  trains  to  whistle  at 
whistling  posts  in  passing  over  the  road;  that  the  plain- 
tiff was  employed  by  a  section  foreman  of  the  defendant 
as  a  trackwalker  on  a  section  of  the  defendant's  road 
lying  between  the  stations  of  Viento  and  Hood  River; 
that  previous  to  such  employment,  the  plaintiff  was  a 
rancher  residing  near  Hood  River  and  in  the  vicinity  of 
the  defendant's  road,  and  had  ridden  over  this  section  of 
it  some  two  or  three  times;   that  there  were  several  high 
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bridges  and  trestles  of  considerable  length,  and  some  of 
them  curved,  on  the  section  over  which  the  plaintiff  had 
engaged  to  walk  as  a  trackwalker;  and  that  at  frequent 
intervals,  the  bent  caps  projected  beyond  the  ties,  to 
which  a  trackwalker  could  repair  as  a  place  of  safely,  or 
means  of  escape  from  a  passing  or  unexpected  train, 
when  caught  on  any  one  of  such  bridges  or  trestles. 
The  plaintiff  testifies  that  before  starting  out  to  walk  the 
track,  he  told  the  section  foreman  that  he  was  inexper- 
ienced and  wished  to  be  fully  instructed  as  to  his  duties, 
but  that  the  section  foreman  failed  to  give  him  any  in- 
structions about  getting  on  the  caps  when  caught  on  the 
bridges  or  trestles  by  an  approaching  train ;  that  while 
he  was  passing  over  the  road,  and  when  on  one  of  these 
bridsres  or  trestles,  he  saw  an  approaching  train  some 
half  mile  distant,  and  thinking  he  saw  the  end  of  the 
bridge  but  a  short  distance  ahead,  he  started  to  run 
toward  it  to  avoid  the  train,  and  that  while  so  running 
he  stumped  his  foot  against  a  spike  in  the  bridge  and 
fell  down,  and  as  the  train  in  the  meantime  was  getting 
nearer  to  him,  he  gathered  himself  up  and  hastily  got 
down  on  a  cap,  wheie  he  remained  until  the  train  passed; 
that  his  leg  was  somewhat  bruised,  but  that  no  bones 
were  broken,  or  other  serious  injury  suffered  by  the  fall; 
that  after  the  train  passed  he  got  up  and  retraced  his 
footsteps  to  Viento,  and  continued  in  the  service  of  the 
defendant  two  or  three  days  thereafter,  when  he  quit  its 
employment. 

As  to  the  insufficiency  of  the  rules  to  protect  track- 
walkers from  the  dangers  of  an  approaching  train  while 
in  the  discharge  of  their  duties,  the  contention  is  that 
they  were  defective  in  not  providing  that  the  engines 
should  whistle  at  frequent  intervals  before  approaching 
bridges  or  trestles  on  which  trackmen  might  be  walking. 
But  the  facts  as  disclosed  by  this  record  do  not  sustain 
this  contention.  The  evidence  shows  that  the  injury  was 
not  caused  by  a  defective  system  of  rules,  or  the  failure 
to  observe  them.    It  was  not  occasioned  either  bacause 
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the  engine  did  not  whistle,  as  required  by  the  rules,  or 
because  the  rules  were  defective  in  not  requiring  the 
engine  to  whistle  at  more  frequent  intervals,  for  the 
plaintiff  saw  the  approaching  train  half  a  mile'  ahead, 
and  had  ample  time  to  retreat  or  step  from  the  bridge 
to  the  caps,  and  there  remain  in  safety  until  the  train 
passed. 

2.  .  As  the  argument  indicated,  it  is  the  other  ground 
of  complaint  upon  which  the  plaintiff  chiefly  relies  to 
sustain  his  action.  This  is,  that  the  foreman  of  the  de- 
fendant failed  to  instruct  the  plaintiff,  who  was  inexperi- 
enced, how  to  avoid  the  danger  incident  to  his  work,  in 
the  event  he  was  caught  on  a  bridge  or  trestle  by  an  ap- 
proaching train.  The  solution  of  this  question  involves 
the  inquiry  whether  the  danger  or  risk  incident  to  such 
employment,  in  view  of  the  plaintiff's  inexperience,  re- 
quired the  defendant  to  give  him  such  instructions  as 
would  enable  him  to  comprehend  such  danger  and  do  his 
work  safely.  The  general  rule  of  law  governing  the 
liability  of  the  master  for  x)ersonal  injuries  received  by 
the  servant  in  the  course  of  his  employment  is  that  the 
servant  assumes  all  the  risks  and  hazards  incident  to 
such  employment,  when  he  possesses  sufficient  intelli- 
gence and  knowledge  to  comprehend  them  ;  and  if  he  be 
an  adult  person,  unless  the  evidence  shows  otherwise, 
the  presumption  is  that  he  has  sufficient  intelligence  to 
comprehend  the  dangers  incident  to  such  service  or  em- 
ployment. But  when  the  master  employs  a  servant  to 
do  work  in  a  dangerous  place,  or  where  the  mode  of 
doing  the  work  is  dangerous,  but  apparent  to  persons  of 
capacity  and  knowledge  of  the  subject,  and  such  servant, 
from  youth  or  inexperience,  or  want  of  capacity,  fails  to 
appreciate  or  comprehend  the  danger  of  working  at  such 
place,  or  the  dangerous  character  of  the  work,  it  is  the 
duty  of  the  master  to  point  out  and  explain  to  such 
servant  the  dangers  or  risks  of  such  employment,  so  as 
to  enable  him  to  comprehend  them  and  do  his  work  safely, 
and  if  the  master  fails  or  neglects  to  do  so,  and  by  reasoH 
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thereof  such  servant  is  injured,  the  master  is  liable. 
This  principle  of  the  law  is  well  stated  by  Devens,  J., 
in  Sullivan  v.  India  Mfg.  Co.  113  Mass.  399,  when  he  said: 
''It  may  frequently  happen  that  the  dangers  of  a  partic- 
ular position  for,  or  mode  of,  doing  work,  are  great,  and 
apparent  to  persons  of  capacity  and  knowledge  of  the 
subject,  and  yet  a  party,  from  youth,  inexperience,  ignor- 
ance, or  general  want  of  capacity,  may  fail  to  appreciate 
them.  It  would  be  a  breach  of  duty  upon  the  part  of  the 
master  to  expose  a  servant  of  this  character,  even  with 
his  own  consent,  to  such  dangers  unless  with  instructions 
or  cautions  sufficient  to  enable  him  to  comprehend  them^ 
and  to  do  his  work  safely  with  proper  care  on  his  own 
part"  From  these  considerations,  it  is  clear  that  the 
servant  does  not  assume  the  risk  incident  to  such  danger- 
ous employment,  when  from  want  of  age  or  experience, 
or  general  capacity,  he  does  not  comprehend  them,  unless 
the  master  gives  him  such  instructions  and  cautions  as 
will  enable  him  to  fully  understand  and  so  avoid  them. 
If,  however,  the  danger  is  apparent,  and  the  servant  is 
of  sufficient  discretion  to  see  and  avoid  it,  the  master  is 
not  liable  for  an  injury  resulting  to  the  servant,  though 
he  did  not  warn  him:  Wood,  Mast.  &  Serv.  §  340.  The 
servant  must  exercise  ordinary  care  to  avoid  injuries;  he 
should  seek  to  inform  himself  of  the  dangers  likely  to 
confront  him  in  the  performance  of  his  duties.  As  Mr. 
Beach  says:  **  He  must  not  go  blindly  and  heedlessly  to 
bis  work  when  there  is  danger.  He  must  inform  him- 
self. This  is  the  rule  everywhere."  Beach,  Contrib.  Neg. 
§138. 

3.  The  evidence  shows  that  the  plaintiff  told  the 
foreman  that  he  knew  nothing  about  the  duties  of  a 
trackwalker,  and  asked  for  instructions.  The  foreman 
gave  him  some  instructions  in  relation  to  his  employment, 
and  such,  perhaps,  as  the  foreman  may  have  considered 
sufficient  to  enable  him  to  understand  his  duties,  in  view 
of  his  age  and  intelligence.  He  did  not,  however,  instruct 
him  that  he  must  get  out  on  the  caps  to  avoid  injury 

XXIILOr.— 32. 
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when  caught  out  on  the  bridges  or  trestles  by  an  ap- 
proaching train.  And  the  failure  to  so  instruct  him, 
unless  the  danger  was  obvious  and  the  plaintiff  was  of 
sufficient  discretion  to  see  and  avoid  it,  was  negligence 
for  which  the  defendant  is  liable.  The  danger  from  an 
approaching  train,  when  the  plaintiff  was  on  the  bridges 
or  trestles,  was  practically  the  only  danger  which  was 
incident  to  his  employment.  The  plaintiff  was  an  adult 
of  ordinary  intelligence,  but  without  any  experience  in 
the  employment  which  he  solicited.  He  lived  near  the 
railroad,  had  been  over  the  section  upon  which  he  worked 
several  times,  and  knew  that  there  were  bridges  and 
trestles  upon  it.  The  danger  was  patent.  The  plaintiS 
saw  the  train  approaching  half  a  mile  away,  and  bis 
conduct  at  that  time  indicates  that  he  appreciated  the 
danger  to  which  he  was  exposed  by  collision,  unless  he 
got  out  of  its  way.  This  danger  is  of  that  sort  which 
every  man  of  ordinary  intelligence,  who  knows  anything 
about  railroads,  comprehends,  and  understands  he  must 
be  ready  to  avoid  when  he  enters  upon  a  railroad  track, 
and  especially  upon  its  bridges  and  trestles,  if  he  would 
escape  injury.  The  plaintiff  knew  and  understood  the 
danger  to  which  he  became  subject  by  the  approaching 
train,  but  he  claims  that  he  should  have  been  instructed 
how  to  avoid  it.  In  other  words,  because  of  his  inex- 
perience or  want  of  general  capacity,  he  should  have 
been  instructed  that,  when,  in  the  course  of  his  employ- 
ment, he  was  caught  by  an  approaching  train  on  a  bridge 
or  trestle,  he  must  step  out  on  the  caps,  and  remain 
until  the  train  passed.  These  caps  projected  out  at  short 
and  frequent  intervals,  some  distance  from  the  ties,  and 
furnished  a  safe  place  to  which  a  trackman  could  repair 
and  remain  until  the  train  passed.  They  were  visible 
and  conspicuous  as  places  of  safety,  because  there  was 
BO  other  place,  except  these  caps,  to  which  one  mi^ht 
resort  to  avoid  collision  with  a  {passing  train,  when  on  the 
bridges  or  trestles.  The  danger  was  obvious,  and  the 
means  of  escape  from  it  apparent  to  any  one  of  ordinary 
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intelligence  in  the  exercise  of  reasonable  care.  The 
plaintiff  could  not  have  failed  to  see  the  caps  in  the  exer- 
cise of  ordinary  inspection  and  carefulness,  and,  know- 
ing the  danger,  to  understand  that  he  must  resort  to 
them  to  avoid  the  train,  unless  he  was  so  near  the  end 
of  the  bridge  that  he  could  get  off  of  it  before  the  train 
came  along,  as  he  seems  to  have  thought  he  could  do. 
In  fact,  his  conduct  shows  that  when  the  train  approached, 
he  realized  the  danger  to  which  he  was  exposed,  and 
possessed  sufficient  intelligence  and  discretion  to  know 
how  to  avoid  it,  for,  after  his  fall,  he  immediately  got 
down  on  the  cap,  and  sat  there  in  safety  until  the  train 
passed.  The  risk  incident  to  the  employment  was  obvi- 
ous, and  such  as  a  man  of  common  intelligence,  by  the 
exercise  of  ordinary  inspection  and  carefulness  on  his 
part,  would  be  able  to  avoid.  In  the  light  of  the  facts, 
the  defendant  had  a  right  to  assume  that  the  plaintiff 
would  avoid  the  risk  incident  to  his  employment,  without 
any  special  instructions. 

The  judgment  must  be  reversed,  and  the  cause  re- 
manded, with  direction  to  the  trial  court  to  enter  a 
judgment  of  nonsuit 


[Argued  February  2, 1893;  decided  February  27, 1803.]  

CONLON  V.   OREGON  SHORT  LINE  RY.  CO.   .  ;|,'^ 

[8.  C.  82  Pac.  Rep.  897.]  '■  32*  40i 
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1.  Hastsb  and  SKBVAifT — R18K  OF  Emplotmkkt.— A  shovcler  employed  by       '*^    ^ 

a  railway  company  to  assist  in  clearing  an  obstructed  track  assumes  the 
risk  of  washed-out  bridges  and  tracks,  when  these  are  caused  by  unusual 
storms  which  could  not  have  been  anticipated  or  provided  against ;  but 
he  does  not  assume  this  risk  when  the  danger  might  have  been  discov- 
ered and  averted  by  reasonable  diligence  and  proper  care. 

2.  Idem — DsFBcrrm  Bbidob — Umitsual  Storm.^A  shoveler  engaged  by  a 

railway  company  to  assist  In  removing  dirt  and  other  obstructions  from 
its  track,  where  they  have  been  washed  by  an  unusual  storm  or  freshet, 
does  not  assume  the  risk  of  the  company's  failure  before  the  storm  to 
keep  in  proper  repair  a  bridge  over  which  the  train  on  which  he  is 
carried  is  reqidred  to  paas,  or  to  send  out  a  trackwalker  in  advance  of  the 
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trains  to  ascertain  the  condition  of  the  track  or  bridge  after  the  storm, 
or  to  take  such  other  due  and  precautionary  measures  to  prevent  acci- 
dents as  may  be  required  by  the  exigency  of  the  situation. 

S.  N«GLiGEWCB— Qdestiow  FOB  JuBT. — Whether  it  was  negligence  for  a  rail- 
road company  to  send  ont  a  train  loaded  with  workmen,  without  making 
any  investigation  as  to  the  condition  of  a  bridge  over  which  the  train 
must  pass,  is  a  question  for  the  jury,  there  having  been  an  unusually 
severe  storm  since  it  was  inspected. 

4.  Pbactice  in  CHABoiiro  JuBT.— It  is  proper  for  the  court,  after  examining 
the  instructions  submitted  by  the  respective  parties,  where  they  are 
numerous  and  long,  to  chaiige  the  jury  in  its  own  language  by  a  con- 
nected series  of  instructions  fairly  covering  the  material  issues  presented 
in  the  case. 

Washington  County:  Frank  J.  Taylor,  Judge. 

Action  by  Francis  Conlon  against  the  Oregon  Short 
Line  &  Utah  Northern  Bailway  Company  to  recover  dam- 
ages for  personal  injuries  sustained  in  a  wreck  on  Feb- 
ruary 2, 1890,  near  Cascade  Locks,  on  the  line  of  plaintiffs 
road.  Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Zera  Snow  (Wm,  W.  Cotton  on  the  brief),  for  Appellant 

Alfred  8.  Bennett,  and  S.  B.  Huston^  for  Respondent 

Lord,  C.  J.— This  is  an  action  to  recover  damages  for 
personal  injuries  received  by  the  plaintiff  while  in  the 
service  of  the  defendant,  and  a  former  decision  is  reported 
in  21  Or.  462.  The  injury  was  caused  by  the  wreck  of  a 
work  train  from  the  falling  of  a  bridge  over  which  the 
plaintiff  was  being  carried  on  the  line  of  the  defendant's 
road.  For  a  day  or  so  prior  to  the  accident  there  bad 
been  unusual  storms,  causing  dirt  and  rock  from  the  ad- 
jacent mountains  to  slide  down  upon  the  track  and  ob- 
struct it  at  different  places,  so  as  to  impede,  and  finally  to 
stop,  the  passage  of  trains  for  several  days.  On  the 
night  before  the  accident  the  storm  was  accompanied  by 
a  heavy  fall  of  warm  rain,  which,  together  with  the  melt- 
ing snow,  swelled  the  stream  spanned  by  the  bridge  in 
question  into  a  freshet.  The  officers  in  charge  of  the 
passenger  train  which  had  come  down  the  night  before 
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the  accident,  found  a  slide  below  the  bridge,  and,  with 
the  laborers  accompanying  that  train,  had  undertaken  to 
clear  the  slide,  so  that  they  might  run  the  train  through 
to  Bonneville,  but  finding  that  they  would  be  unable  to 
clear  the  track  of  the  slide  that  night,  they  backed  the 
train  up  to  Cascade  Locks  and  sidetracked  it,  and  during 
the  night  the  heavy  fall  of  warm  rain  occurred,  which 
closed  the  road  for  traffic.     The  next  morning  the  plain- 
tiff^was  engaged  by  the  defendant  as  a  shoveler  to  aid  in 
removing  the  dirt  and  other  obstructions  from  the  track, 
and  in  pursuance  of  orders  went  on  the  work  train  with 
other  shovelers  for  the  immediate  purpose  of  being  car- 
ried down  to  this  slide  below  the  bridge,  which  had  been 
discovered  the  night  previous,  to  help  remove  it  from  the 
track ;  and  while  being  so  carried  over  the  bridge,  it  gave 
way  and  precipitated  the  train,  with  the  plaintiff  and 
other  laborers,  some  twenty  feet  into  the  creek  below. 
As  to  the  cause  of  the  bridge  giving  way,  the  evidence 
for  the  plaintiff  tended  to  show  that  the  foundation  of 
the  center  bents  had  been  gradually  undermined  by  the 
action  of  the  water  in  the  creek  for  some  time  prior  to 
the  accident;  that  the  bridge  had  settled,  and  at  differ- 
ent times  had  been  wedged  up  so  that  the  bolts  by  which 
the  stringers  were  fastened  to  the  bents  were  drawn  out 
of  the  bents,  leaving  nothing  to  hold  them  in  place  but 
the  weight  of  the  bents  themselves.     It  also  appears 
from  the  evidence  that  the  defendant  had  but  one  track- 
walker on  the  eight-mile  section  of  its  road  upon  which 
this  bridge  stood,  and  that  he  had  not  been  over  this 
bridge  for  two  days  prior  to  the  accident ;  that  the  de- 
fendant had  sent  out  the  train  which  was  carrying  the 
plaintiff  over  its  road  to  the  place  where  the  slide  below 
the  bridge  obstructed  it,  without  having  previously  sent 
anyone  over  its  road,  or  made  any  investigation  to  ascer- 
tain its  condition,  or  the  condition  of  its  bridges.     Sub- 
stantially the  state  of  facts  involved  in  the  case  at  bar 
has  been  before  this  court  in  the  cases  of  Knahtla  v.  Or. 
Short  Line  By.  Co.  21  Or.  136  (27  Pac.  Rep.  91),  and  CarJr 
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8071  V.  Or.  Short  Line  By.  Co.  21  Or.  450  (28  Pac.  Rep.  497), 
and  in  this  same  case,  upon  an  appeal  from  a  judgment 
rendered  in  favor  of  the  plaintiff  in  Conlon  v.  Or.  Short 
Line  Ry.  Co  21  Or.  462  (28  Pac.  Rep.  501),  so  that  any 
further  statement  of  the  facts  in  detail  is  unnecessary. 

1.  The  defendant  claims  that  under  the  facts  dis- 
closed  by  the  evidence,  it  was  not  liable  for  the  injury 
which  the  plaintiff  sustained,  because  'Hhe  risk  arising 
from  the  plaintiff's  employment,  in  assisting  to  remove 
the  obstructions  from  the  track,  was  not  increased  by 
any  act  of  omission  or  commission  of  the  defendant." 
But  the  correctness  of  this  proposition  depends  upon  the 
fact  whether  the  defendant  was  negligent  in  not  using 
proper  care  before  the  storm  to  keep  the  bridge  in  repair, 
or  to  ascertain  the  condition  of  the  track  or  bridge  after 
the  storm;  for,  if  the  injury  which  the  plaintiff  sustained 
was  the  result  of  an  omission  of  the  defendant  to  take 
proper  precautionary  measures,  either  before  or  after 
the  storm,  to  lessen  or  avoid  the  liability  to  accident,  it 
did  not  arise  out  of  any  risk  which  the  plaintiff  assumed 
as  incident  to  his  employment  For  injuries  occurring 
to  other  parties  by  this  same  accident,  this  court,  in 
applying  the  law  to  a  like  state  of  facts  in  Carlson  v. 
Oregon  Short  Line  By.  Co.  21  Or.  450  (28  Pac.  Rep.  497), 
by  Bean,  J.,  said  that  if  *Hhe  danger  were  increased  by 
the  negligence  of  the  master  to  use  proper  care  before 
the  storm  to  keep  the  bridge  in  repair,  or  to  ascertain 
the  condition  of  the  track  or  bridge  after  the  storm,  or 
to  take  due  and  proper  precautionary  measures  to  prevent 
accidents,  as  the  exigency  of  the  situation  might  require, 
he  did  not  assume  such  risks.  The  fact  that  the  track 
was  known  to  be  in  a  dilapidated  condition  and  out  of 
repair,  did  not  relieve  the  master  of  the  discharge  of  his 
duty  in  the  premises.  The  deceased  could  still  expect 
from  it  the  exercise  of  such  care  and  vigilance,  and 
require  it  to  take  such  precautionary  measures  to  prevent 
accidents,  as  the  exigencies  of  the  case,  having  due  regard 
to  the  safety  of  its  employes,  would  suggest  to  prudent 
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and  cautious  men  experienced  in  that  particular  branch 
of  railroad  business."  The  risk  which  the  plaintiff 
assumed  was  only  such  as  belonged  to  the  work  of  a 
shoveler  engaged  to  clear  slides  and  other  obstructions 
from  the  track.  He  was  not  out  on  the  road,  as  counsel 
say,  for  the  purpose  ''of  finding  out  where  the  road 
needed  repairing,"  but  to  aid  in  clearing  the  track  where 
it  was  obstructed  by  slides.  He  was  not  a  mechanic  or 
bridge  carpenter,  and  had  nothing  to  do  with  the  repair- 
ing of  bridges,  nor  did  he  know  that  any  bridges  were 
out  of  repair.  It  may  be  admitted  that  if  the  perform- 
ance of  his  duties  had  required  that  he  should  ride  over 
the  track  from  place  to  place,  where  his  services  were 
needed  to  clear  the  track  of  obstructions,  the  risk  he 
assumed  included  the  danger  of  bridges  being  under- 
mined, or  swept  out  by  freshets  or  floods,  when  they 
occurred  from  inevitable  accident,  but  not  when  the 
danger  might  have  been  ascertained  and  averted  in  time 
to  avoid  the  injury  by  the  exercise  of  reasonable  care  or 
of  proper  precautions. 

2.  If  the  bridge  was  out  of  repair  before  the  storm* 
owing  to  the  gradual  undermining  of  the  center  bents 
from  the  action  of  the  water  for  the  time  indicated  by  the 
evidence  for  the  plaintiff,  and  the  defendant,  by  ordinary 
carefulness  and  inspection,  could  have  ascertained  and 
known  its  condition,  and  under  such  circumstances,  and 
after  such  an  unusual  storm,  when  it  knew  that  its  track 
was  obstructed  by  a  slide  below  the  bridge,  and  that  its 
work  train  must  cross  it  in  carrying  the  shovelers  to 
their  place  of  service,  it  was  the  duty  of  defendant  to  send 
some  one  over  its  track,  and  especially  over  this  bridge, 
to  inspect  it  and  ascertain  whether  it  was  in  a  safe  condi- 
tion, before  it  sent  over  it  a  heavy  engine  and  a  caboose 
loaded  with  laborers;  or  if  the  center  bents  were  in  a 
good  condition  before  the  storm,  and  were  undermined 
and  washed  out  by  the  freshet  after  the  storm,  and  the 
defendant  could  have  ascertained  the  weakened  and 
dangerous  condition  of  the  bridge  by  reason  thereof, 
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after  it  happened  and  before  the  accident,  by  the  exer- 
cise of  reasonable  care  or  precautions,  by  sending  out  a 
trackwalker  on  the  track,  or  in  sending  some  one  ahead 
Qf  the  train,  and  did  not  do  so»  the  risk  arose  from  its 
negligence,  and  the  defendant  would  be  liable  for  the 
injury  sustained. 

3.  lu  our  judgment,  the  trial  court,  guided  by  the 
principles  of  law  declared  in  the  cases  referred  to,  which 
involved  injuries  to  other  parties  by  the  same  accident, 
properly  submitted  iu  its  charge  all  these  questions  to 
the  jury  for  their  determinatioa.  la  Knahtla  v.  Oregon 
Short  Line  Ry.  Co.  21  Or.  136  (27  Pac.  Rep.  91).  th^  court 
says:  '*It  had  but  one  trackwalker  oa  this  section  of  the 
road,  whose  duty  it  was  to  pass  over  the  road  during  the 
night,  and  he  had  not  been  over  this  bridge  for  forty- 
eight  hours;  and  WQ  think  it  was  a  question  for  the  jury 
to  say  whether,  under  these  circumstances,  with  such 
extraordinary  storms  prevailing,  it  was  negligence  for 
the  defendant  to  send  out  the  train  upon  which  the  plain- 
tiff was  being  carried,  without  making  any  investigation 
to  ascertain  the  condition  of  the  bridges  over  which  it 
was  to  be  carried."  And  again,  in  Carlson  v.  Oregon  Short 
Line  By.  Co.  21  Or.  450  (28  Pac.  Rep.  497),  the  court 
says:  *^  Whether  the  defendant,  by  the  exercise  of  reas- 
onable care  and  vigilance,  could  have  anticipated  and 
prevented,  or  provided  against,  the  accident,  and  whether 
it  was  the  duty  of  the  defendant,  in  the  exercise  of  reas- 
onable care  and  prudence,  under  the  facts  of  this  partic- 
ular case,  to  have  sent  men  ahead  of  the  train  on  which 
the  deceased  was  being  carried,  to  inspect  and  examine 
the  bridge  before  attempting  to  go  over  it  with  the  train, 
are  all  questions  of  fact  for  the  jury. "  Whether  it  was  a 
proper  precaution,  under  the  facts,  to  send  out  a  man  in 
advance  of  the  train,  was  a  question  properly  submitted 
to  the  jury.  If  it  was  a  necessary  and  reasonable  pre- 
caution, the  plaintiff  had  a  right  to  assume  that  the 
defendant  had  done  it.  It  was  the  duty  of  the  defendant 
to  exercise  reasonable  care,  or  to  take  such  precautionary 
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measures  as  the  requirements  of  the  situation  demanded; 
and  whether  the  defendant  used  suck  care,  or  took  such 
precautions  as  were  necessary  under  the  circumstances 
shown  by  the  evidence,  was  a  question  of  fact  to  be  sub- 
mitted to  the  jury  for  their  determination,  under  appro- 
priate instructions  from  the  court.  The  claim  of  the 
defendant  that  the  accident  was  not  due  to  any  negligence 
on  its  part,  but  was  owing  to  an  unusual  freshet  produced 
by  an  unprecedented  storm, — something  against  which  no 
care  or  vigilance  could  anticipate  or  provide, — was  fully 
met  by  the  instructions  of  the  court.  In  such  case  the  injury 
was  to  be  regarded  as  simply  an  accident  that  could  not  be 
foreseen  by  reasonable  care  and  vigilance,  and  for  which 
the  defendant  would  not  be  liable.  Nor  did  the  court  fail 
in  the  course  of  its  instructions  in  respect  to  the  general 
duty  of  the  master  to  keep  its  road  in  good  repair  and 
safe  condition,  to  say  that  such  duty  must  be  considered 
with  some  qualification  when  the  road  had  become  dilapi- 
dated and  out  of  repair,  and  was  in  the  process  of  recon- 
struction, and  the  employ^  engaged  in  its  repair  was 
required  in  the  course  of  his  employment  to  ride  over  it, 
so  far  as  the  same  was  applicable  to  the  facts  of  this 
case.  After  carefully  examining  the  record,  it  is  our 
judgment  that  the  instructions  given  by  the  trial  court 
fully  met  every  aspect  of  the  case  as  presented  by  the 
evidence,  and  that  the  jury  were  properly  apprised  of 
their  duty  in  the  premises.  We  shall  not,  therefore,  con- 
sider the  case  further  than  to  say  that  we  have  examined 
the  instructions  asked  by  the  defendant,  and  think  that 
the  law  in  them,  applicable  to  the  case,  is  covered  by  the 
instructions  given  by  the  court 

4.  The  instructions  in  this  case,  however,  are  open  to 
the  criticism  suggested  by  the  court  in  Knahtla  v.  Oregon 
Short  Line  Ry.  Co,  auprck  They  are  twenty-six  in  number, 
nearly  all  very  long  and  argumentative,  and  would  en- 
cumber many  pages  to  present  them.  The  plaintiff  like- 
wise prepared  a  long  series  of  instructions,  which  he 
submitt^  to  the  court,  and  asked  to  be  given.    It  was 
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doubtless  expecteft  that  the  charge  of  the  court  would  be 
made  up  from  these  instructions,  as  is  done  in  some  of 
our  circuits,  but  the  trial  court,  as  we  shall  suppose,  after 
examining  and  using  them  as  advisory,  proceeded  to 
charge  the  jury  in  its  own  language  by  a  connected 
series  of  instructions  fairly  covering  the  material  issues 
presented  by  the  case.  The  counsel  for  the  plaintifE 
highly  commends  this  practice  in  the  trial  court  as  better 
calculated  to  enlighten  the  jury  and  to  aid  them  in  reach- 
ing a  right  verdict,  and  in  this  opinion  he  is  sustained 
by  that  eminent  jurist,  Cockrill.,  C.  J.,  who  said :  "The 
charge  is  made  up  wholly  of  requests  for  instructions 
from  the  parties,  and  the  two  theories  of  the  cass  pre- 
sented by  them  are  not  so  consistent  and  harmonious  as 
to  render  it  an  easy  task  for  the  jury  to  determine  where 
their  duty  lay.  The  fault  is  inherent  in  the  practice  of 
giving  in  a  charge  to  the  jury  the  requests  for  instruc- 
tions prepared  by  counsel.  They  are  not  uncommonly 
framed  with  a  view  of  giving  the  greatest  advantage  to 
the  side  which  presents  them,  and  do  not  in  that  event 
tend  to  lighten  the  labors  of  the  jury ;  and  when  they  are 
accurately  and  fairly  framed  on  both  sides,  and  involve 
no  contradictions,  the  issues  are  presented  in  disconnected 
propositions  of  law  which  the  jury  will  find  more  difficult 
to  comprehend  than  in  a  charge  presenting  all  the  issues 
on  a  single  phase  of  the  case  together  in  close  contrast* 
and  presenting  the  whole  law  of  the  case  as  emanating 
from  the  court  without  apparent  instigation  from  either 
sida  What  can  be  a  greater  pai:adox  in  the  administra- 
tion of  justice,  or  more  confounding  to  a  jury,  than  for  a 
court  to  say  to  them,  as  is  sometimes  done:  'For  the 
plaintiff,  the  court  declares  the  law  to  be  this;  for  the 
defendant,  so;  and  on  its  own  motion,  as  follows;'  as 
though  there  were  three  sides  to  a  legal  proposition,  from 
which  the  jury  are  at  liberty  to  choose.  It  is  the  duty  of 
counsel  to  present  their  prayers  for  instructions  in  order 
to  aid  the  court,  and  to  show  their  position  in  the  case 
on  appeal;  but  the  better  rule  for  the  court  would  be  to 
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treat  the  request  only  as  counsers  suggestions  of  what 
they  desire  to  call  the  jury's  attention  to,  and  to  embody 
no  more  than  the  substance  of  them  in  the  change.  The 
practice  of  making  up  the  charge  from  the  requests  for 
instructions  prepared  by  counsel,  leads  to  the  constantly 
recurring  argument  in  this  court  that  the  charge  to  the 
jury  is  inconsistent  and  misleading,  and  has  resulted  in 
the  remanding  of  many  causes,  and  perhax>s  the  miscar- 
riage of  justice  in  many  others,  by  the  indulgence  of  the 
presumption  that  the  jury  was  able  to  reconcile  the  ap- 
parent inconsistencies  or  penetrate  the  obscurities  of  the 
charge:"  Davis  v.  Bailway,  53  Ark.  129  (18  S.  W.  Bep. 
801). 

The  judgment  is  affirmed. 


[Decided  Febraary  27, 1898.] 

L.  W.  NELSON  V.  S.  W.  BLAISDELL  et  al. 

[8.  a  82  Pao.  Rep.  891.] 

Attorney's  Peeb.— Where  an  attorney  has  reooyered  a  jndRment  against  a 
corporation  for  services  in  several  very  important  and  sharply  contested 
cases,  and  the  amount  is  shown  by  attorneys  of  high  standing  and  long 
experience  to  be  reasonable,  and  there  was  no  agreement  as  to  the  amount 
of  fees,  the  Judgment  will  not  be  disturbed  in  this  court. 

Baker  County:  James  A.  Fee,  Judge. 

Suit  by  L.  W.  Nelson  against  S.  W.  Blaisdell,  J.  W. 
Bailey,  I.  L  Given,  B.  P.  Baker,  and  L.  A.  Booth,  the 
Nelson  Mining  Company,  Samuel  Howe,  Montgomery 
Howe,  William  Nelle,  David  McClure,  Jr.,  Alfred  Abbey, 
E.  Dubois,  George  Roeth,  and  P.  V.  Drake.  From  a  decree 
sustaining  a  judgment  recovered  by  P.  V.  Drake  against 
the  Nelson  Mining  Company  for  professional  services  as 
an  attorney,  Samuel  Howe,  Montgomery  Howe,  William 
Nelle,  David  McClure,  Jr.,  Alfred  Abbey,  E.  Dubois,  and 
George  Booth,  stockholders  in  the  Nelson  Mining  Com- 
pany,  appeaL    Affirmed. 
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The  other  facts  fully  appear  in  the  following  state- 
ment by  Bean,  J. : 

This  suit  was  brought  by  L.  W.  Nelson  against  S.  W. 
Blaisdell,  F.  V.  Drake,  the  Nelson  Mining  Company, 
and  certain  of  its  stockholders,  to  enforce  the  specific 
performance  of  a  contract  made  between  Nelson  and  the 
defendant  corporation  in  May,  1889. 

The  facts  are  that  on  November  12,  1887,  the  plaintiff 
sold  to  defendant  corporation  a  certain  hydraulic  placer 
mine,  in  Baker  County,  known  as  the  Nelson  Mine,  for 
the  sum  of  three  hundred  thousand  dollars,  of  which 
thirty-five  thousand  dollars  were  paid  in  cash,  fi.f ty  thou- 
sand dollars  secured  by  mortgage  on  certain  property 
belonging  to  the  corporation,  known  as  the  Auburn  Ditch 
Property,  and,  of  the  remainder  of  the  purchase  price, 
one  hundred  and  fifteen  thousand  dollars  were  to  be  paid 
November  12,  1888,  and  one  hundred  thousand  thousand 
dollars  on  November  12,  1889.  By  the  terms  of  the  con- 
tract of  sale  the  deeds  for  the  property  were  to  be  held 
in  escrow  by  the  Merchants'  National  Bank  of  Portland 
until  the  entire  purchase  price  should  be  paid,  and 
then  delivered  to  the  defendant  corporation.  This  sale 
was  made  through  the  agency  of  defendant  Blaisdell, 
who  had  previously  obtained  an  option  on  the  mine,  and 
who  was  one  of  the  promoters  and  organizers  of  the 
Nelson  Mining  Company,  which  was  organized  and  in- 
corporated for  the  purpose  of  buying  this  mining  prop- 
erty. Under  his  agreement  with  Nelson,  Blaisdell  was 
to  receive  as  a  compensation  for  making  the  sale  twenty- 
five  per  cent  of  the  purchase  price  when  the  same  should 
be  paid,  but  this  agreement  was  unknown  to  his  asso- 
ciates in  the  Nelson  Mining  Company,  who  understood 
and  believed,  and  Blaisdell  so  represented  to  them,  that 
the  mine  could  not  be  purchased  for  less  than  three  hun- 
dred thousand  dollars,  and  that  he  was  to  receive  from 
Nelson  no  commission  on  the  sale.  Immediately  after 
the  purchase  of  the  mine  by  the  Nelson  Mining  Com- 
pany, it  entered  into  possession  thereof,  and  commenced 
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to  operate  it  with  Blaisdell  as  superintendent,  but  soon 
became  involved  in  litigation  with  the  farmers  owning 
land  along  the  sources  of  water  supply  for  the  mine,  con- 
cerning water  rights,  when,  for  the  purpose  of  placing 
all  the  title  to  the  property  in  the  defendant  corporation, 
the  better  to  enable  it  to  conduct  such  litigation,  by  mu- 
tual agreement  the  deeds  held  in  escrow  by  the  Mer- 
chants' National  Bank  were  delivered,  and  the  balance 
of  the  purchase  price  secured  by  a  mortgage  to  Nelson 
on  the  property.  About  this  time  Nelson  endorsed  and 
delivered  to  Blaisdell  the  fifty  thousand  dollar  note  and 
mortgage  on  the  Auburn  Ditch  Property,  to  be  held  by 
him  until  November  12, 1888  (the  date  when  the  payment 
of  one  hundred  and  fifteen  thousand  dollars  would  be  due 
Nelson  from  the  company),  as  security  to  that  amount 
for  his  commissions  in  case  the  purchase  price  should  be 
paid  in  accordance  with  the  terms  of  the  contract,  and 
with  the  understanding  that,  if  the  payments  were  not 
so  made,  the  note  and  mortgage  should  be  returned  to 
Nelson.  The  company  entirely  failed  and  neglected  to 
make  the  payments  as  agreed,  and  in  May,  1889,  Nelson^ 
at  the  urgent  request  of  Blaisdell,  went  to  Oakland,  Cal- 
ifornia, the  home  office  of  the  company,  and  effected  a 
compromise  and  settlement  with  it,  which  is  known  in 
this  case  as  the  *'May  Agreement,"  and  which  is,  in 
effect,  an  agreement  for  the  rescission  of  ihe  contract  of 
sale  by  Nelson  to  the  company.  By  this  agreement  Nel- 
son was  to  surrender  up  the  notes  of  the  company,  and 
cause  its  mortgages  given  to  secure  their  payment  to  be 
cancelled,  and  ultimately  to  receive  back  the  property, 
after  the  company  had  been  reimbursed  for  certain  moneys 
advanced  and  expended  by  it  in  operating  the  mine,  and 
paying  off  certain  liens.  Although  Nelson  cancelled  of 
record  the  mortages  held  by  him,  he  was  unable  to  com- 
ply with  the  agreement,  because  Blaisdell  refused  to  sur* 
render  up  for  cancellation  the  fifty  thousand  dollar  note 
and  mortgage  on  the  Auburn  Ditch  Property,  held  as  se- 
curity for  his  commissions,  and  in  November,  1889,  one 
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Bailey,  to  whom  he  had  assigned  the  note  without  con- 
sideration, began  a  suit  in  the  circuit  court  for  Bakei 
County  to  foreclose  the  mortgage,  making  service  upoD 
Blaisdell,  as  manager  of  the  defendant  cempany,  who 
suffered  a  default,  and  a  decree  of  foreclosure  was  en- 
tered in  December  of  the  same  year.  On  September  25, 
1889,  the  defendant  Drake,  who  was  the  attorney  for  the 
Nelson  Mining  Company  in  the  water- right  litigation  and 
other  legal  matters,  recovered  a  judgment  by  default 
against  the  company  for  eleven  thousand  nine  hundred 
and  sixty-three  dollars  and  thirty  cents,  being  the  bal- 
ance of  a  fifteen  thousand  dollar  fee  charged  by  him  for 
services  as  attorney.  Executions  were  issued  on  the 
Bailey  and  Drake  judgments,  and  levied  upon  the  prop- 
erty of  the  company,  whereupon  this  suit  was  begun  by 
Nelson  to  enforce  the  *'May  Agreement,"  or  foreclose  his 
mortgages,  as  the  court  might,  under  the  facts,  decree. 
In  his  complaint  he  alleges  that  the  Bailey  decree  and 
Drake  judgment  are  each  fraudulent  and  void,  and  the 
result  of  a  collusion  between  Blaisdell  and  Drake  to  ob- 
tain title  to  the  mining  property,  and  deprive  him  of  his 
rights  in  the  premises.  The  Nelson  Mining  Company, 
Blaisdell,  Drake  and  the  individual  stockholders  of  the 
Nelson  Mining  Company,  who  are  defendants,  have  each 
answered  separately,  the  individual  stockholders  joining 
with  plaintiff  in  alleging  and  claiming  by  their  answer 
that  the  Bailey  decree  and  Drake  judgment  are  both  the 
result  of  fraud  and  collusion  between  Blaisdell  and  Drake, 
and  an  attempt  to  obtain  title  to  the  mine  and  defraud 
them  out  of  their  interest  in  th^  company  property.  A 
decree  was  rendered  in  the  court  below  setting  aside  the 
Bailey  decree,  and  cancelling  the  fifty  thousand  dollar 
note  and  mortgage  upon  which  it  was  based ;  enforcing 
the  terms  and  conditions  of  the  ''May  Agreement";  hold- 
ing the  Drake  judgment  valid,  but  subordinate  and  sub- 
ject to  the  rights  of  the  plaintiff.  From  so  much  of  the 
decree  as  sustains  the  validity  of  the  Drake  judgment^ 
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the  individual  stockholders  of  the  Nelson  Mining  Com- 
pany have  appealed. 

Chas,  B.  Bellinger  (Dolp\  Mallory  &  Simon,  and  Snow  S 
McCamant  on  the  brief),  for  Appellants. 

John  B.  Cleland  (Wm.  A.  Cleland,  and  Frank  V.  Drake 
on  the  brief),  for  Respondent. 

Bean,  J.  (after  stating  the  facts). — A  motion  was  filed 
in  this  court  to  dismiss  the  appeal  on  the  ground  that  the 
answer  of  the  individual  stockholders  containing  affirma- 
tive allegations  against  Drake,  and  the  charge  contained 
therein,  is  not  germane  to  the  original  suit  brought  by 
Nelson  to  enforce  the  May  contract,  and  cannot  be  liti- 
gated therein;  but  as  the  appealing  defendants  have 
failed  to  sustain  the  averments  of  their  answer  by  the 
evidence,  it  is  unnecessary  to  consider  the  motion  to  dis- 
miss, and  we  shall  put  this  decision  on  the  merits,  assum- 
ing that  in  a  suit  to  foreclose  a  mortgage,  or  to  enforce 
the  specific  performance  of  a  written  contract  against  a 
corporation,  the  individual  stockholders  of  the  corpora- 
tion, on  being  made  parties,  may  litigate  in  the  same  suit 
the  validity  of  a  judgment  against  the  corporation. 

Defendant  Drake,  who  is  an  attorney  of  this  court 
residing  in  Portland,  was,  in  May,  1888,  employed  by  the 
then  manager  of  the  company,  B.  P.  Baker,  with  the 
knowledge  and  consent  of  the  directors,  as  attorney  for 
the  company  in  the  water  litigation,  and  other  matters 
requiring  legal  advice,  with  no  agreement  as  to  the 
amount  of  his  fees.  By  the  terms  of  his  employment  he 
was  to  subordinate  all  his  other  business  to  that  of  the  com- 
pany, and  hold  himself  in  readiness  at  all  times  to  attend 
to  the  business  of  the  company.  These  water  cases  were 
originally  commenced  in  Baker  County,  but,  on  the  appli- 
cation of  the  defendant  company,  were  transferred  to  the 
federal  court,  where  a  long,  protracted,  and  sharply  con- 
tested litigation  ensued,  involving  substantially  the  entire 
value  of  the  mine,  for  without  the  water  rights  the  mine 
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was  practically  valueless.  That  the  defendant  Drake 
rendered  the  services  for  the  company  according  to 
agreement  is  not  questioned;  but  the  claim  is  that  the 
amount  charged  by  him  is  unreasonable,  atfd  largely  in 
excess  of  the  value  of  the  services  rendered,  and  that  his 
judgment  was  obtained  by  fraud  and  collusion  with  Blais- 
dell,  the  manager  of  the  company.  A  critical  examina- 
tion of  the  evidence  has,  in  our  opinion,  failed  to  disclose 
any  foundation  for  either  of  these  claims.  There  is  no 
evidence,  so  far  as  we  can  find,  showing,  or  tending  to 
show,  any  collusion  between  Blaisdell  and  Drake  con- 
cerning the  amount  of  attorney's  fees,  or  the  recovery  of 
his  judgment;  but,  when  process  in  the  Drake  action  was 
served  on  Blaisdell,  he  not  only  immediately  notified  the 
president  of  the  company  in  California,  but  consulted  an 
able  attorney  in  Portland,  and  was  advised  by  him  that 
Drake*s  charges  were  reasonable,  and  that  it  would  be 
useless  to  attempt  to  defend  the  action.  Not  only  this, 
but  the  directors,  and  several,  if  not  all,  of  the  appealing 
stockholders,  were  informed  of  this  action  and  judgment 
in  November,  1889,  yet  took  no  steps  to  open  the  default, 
or  defend  the  action.  So  far  as  this  record  discloses,  the 
corporation  never  has,  at  any  time,  questioned  the  validity 
of  the  judgment,  or  the  reasonableness  of  the  attorney's 
charges,  notwithstanding  the  appealing  stockholders 
obtained  control  of  the  corporation  before  this  case  was 
submitted  to  the  court  below,  and  the  company  appeared 
at  the  hearing  by  its  attorney,  who  was  content  to  try  the 
case  on  the  answer  filed,  which  neither  contests  nor 
denies  the  validity  of  the  Drake  judgment  It  is  true 
this  answer  was  prepared  by  Drake  while  he  was  attorney 
for  the  company,  but  after  the  change  in  the  manage- 
ment, and  the  substitution  of  another  attorney,  no  attempt 
was  made  to  amend  the  answer,  or  put  in  issue  the  validity 
of  the  Drake  judgment,  but  the  case  was  tried,  and  is 
now  before  this  court  for  hearing,  on  the  answer  as  origi- 
nally filed.  And,  besides,  from  the  great  preponderance 
of  the  testimony,  the  amount  charged  by  Drake  was  not 
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an  unreasonable  fee  for  his  services.  Judges  Williams, 
Whalley,  and  Olmsted,  United  States  District  Attorney 
Mays,  T.  A.  Stephens,  W.  M.  Gregory,  and  others,  all 
reputable  attorneys  of  long  standing  in  this  court,  agree 
in  testifying  that  the  services  rendered  by  Drake  were 
reasonably  worth  the  amount  charged  therefor.  Judge 
Williams  says:  ''Some  considerable  time  ago — a  year 
ago,  perhaps — I  had  a  conversation  with  Colonel  Drake 
about  this  case,  in  which  he  stated  quite  a  number  of  the 
facts,  and  described,  to  some  extent,  his  services.  Sub- 
sequently to  that  I  was  engaged  in  a  suit  in  which  Shep- 
pard  was  a  party,  and  I  think  Mr.  Nelson  and  the  Nelson 
Mining  Company  was  another  party,  in  which  I  obtained 
some  insight — not  very  extensive — into  the  case,  and  I 
have  heard  the  evidence  given  by  Colonel  Drake  read  on 
this  occasion.  My  judgment  is  that  it  would  be  some- 
where between  ten  and  fifteen  thousand  dollars;  that  that 
would  be  a  reasonable  compensation  for  the  services  in 
that  case."  Judge  Whalley,  who  was  consulted  profes- 
sionally by  Blaisdell  when  the  action  was  commenced, 
and  at  that  time  looked  into  the  merits  of  Drake*s  fees, 
also  testified:  '*!  was  once  spoken  to  in  reference  to  this 
matter  for  the  purpose  of  estimating  the  value  of  Mr. 
Drake's  services.  At  that  time  the  explanation  given  to 
me  was  not  as  full  as  it  has  been  in  the  question  just 
addressed  to  me,  but  I  had  an  opportunity  at  that  time  of 
examining  the  brief  that  is  referred  to  in  the  question. 
After  looking  over  the  whole  thing,  considering  the 
amount  of  property  involved,  I  then  stated,  as  I  now 
state,  that  I  think  that  ten  thousand  dollars  would  have 
been  an  exceedingly  low  fee,  and  I  do  not  think  that 
fifteen  thousand  dollars,  under  the  circumstances,  would 
be  a  high  one."  Judge  Olmsted,  who  was  attorney  for 
the  plaintiffs  in  the  water-right  litigation,  and  in  two 
other  cases  against  the  company,  and  is  therefore  especi- 
ally qualified  to  testify  on  that  subject,  says:  ''I  was 
present  during  most  of  the  time  the  testimony  was  being 
taken  in  those  cases,  except  about  ten  days.     I  know  of 

XXIIL  Ob.— 33L 


514  Johnson  v.  Panno.  [  Sup.  Ct 

Per  Curiam. 

the  services  rendered  by  Colonel  Drake, — know  the  char- 
acter of  the  cases  and  the  property  involved.  An  ordi- 
nary and  reasonable  charge  for  a  like  service,  in  my 
experience  of  sixteen  years'  practice  in  Oregon,  would  be 
about  twelve  thousand  dollars.  I  wouldn't  put  it  less 
than  that.  I  know  it  took  a  good  deal  of  time;  then  there 
was  an  extensive  lot  of  records  to  look  up.  There  was 
an  endless  amount  of  work."  To  the  same  effect  is  the 
testimony  of  the  other  witnesses  mentioned. 

From  these  considerations  we  conclude,  therefore,  that 
the  decree  of  the  court  below  should  be  affirmed,  and  it  is 
so  ordered. 


[Decided  Febinary  27, 1893 ;  rehearing  denied  July  IS^  1883.] 

A.  a  JOHNSON  V.  A.  R.  PANNO. 

fS.  a82PacRep.  396.1 

Koncs  OF  Appeal— AasioNMKNT  of  Ebbob— Godb,  J  637.— An  assignmect 
of  error  which  reads  "  Error  of  the  ooart  at  the  trial  of  this  caoae  in 
admitting  testimony  offered  by  the  plaintiff  and  objected  to  by  the  de- 
fendant," or  "  Error  of  the  court,  committed  at  the  trial  of  this  cause,  in 
giving  instructions  to  the  jury  which  were  excepted  to  by  the  defendant, 
and  the  exception  allowed/'  does  not  specify  the  error  committed,  or 
state  the  reason  why  it  was  error;  it  is  insufficient  to  present  any  ques- 
tion for  review. 

Washington  County:  Prank  J.  Taylor,  Judga 

Action  by  A  H.  Johnson  against  A  R.  Panno  to 
recover  possession  of  real  property.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Thomas  H.  Tongue^  Raleigh  Stott,  and  S.  B.  Huston,  for 
Appellant 

William  W.  Thayer  and  Richard  WiUiams,  for  Respond- 
ent. 

Per  Curiam. — This  is  an  appeal  from  a  judgment 
rendered  in  favor  of  the  plaintiff,  and  against  the  defend- 
ant, in  an  action  to  recover  possession  of  real  property. 
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The  assignments  of  error  in  the  notice  of  appeal  are 
as  follows:  "1.  Error  of  the  court,  committed  at  the 
trial  of  this  cause,  in  admitting  testimony  offered  by  the 
plaintiff,  and  objected  to  by  the  defendant.  2.  Error  of 
the  court,  committed  at  the  trial  of  this  cause,  in  exclud- 
ing testimony  offered  on  behalf  of  the  defendant,  and 
objected  to  by  the  plaintiff.  3.  Error  of  the  court,  com- 
mitted at  the  trial  of  this  cause,  in  giving  instructions  to 
the  jury  and  which  were  excepted  to  by  defendant,  and 
the  exception  allowed.  4.  Other  errors  apparent  upon 
the  face  of  the  record."  Under  the  rule  announced  by 
this  court  in  the  recent  cases  of  Herbert  v.  Dufur,  23  Or. 
462  (82  Pac.  Rep.  802),  and  Archbishop  v.  Hack,  23  Or. 
536  (32  Pac.  Rep.  402),  each  of  these  assignments  of 
error  is  manifestly  insufficient  and  does  not  present  any 
question  for  review  in  this  court,  and  the  judgment  of 
the  court  below  must  be  affirmed. 


[  Ai^ed  January  31, 1893 ;  decided  February  27, 1803.] 

ROWLAND  ET  AL.  17.  WILLIAMS  et  al. 

[S.  C.  82Pac.  Rep.402.] 

Advkbsv  P08SES8101T — Mistake. —  An  occupancy  of  land,  and  the  making 
of  permanent  and  valuable  improvements  thereon,  with  the  intention 
on  the  part  of  the  occupant  to  claim  it  as  his  own,  is  adverse,  although 
he  made  the  improvements  under  the  mistaken  supposition  that  the 
tract  in  controversy  was  included  within  the  limits  of  his  claim.  Caufield 
V.  Clark,  17  Or.  474,  approved. 

Advkbsk  Possassiow  —  IwTKWT.— Adverse  possession  is  founded  upon  the 
intent  with  which  the  occupant  has  held  possession,  and  this  intent  is  to 
be  determined  by  what  he  has  done,  not  by  what  he  has  said. 

Advsbsi  Possession — Evidence — Tresvuftiov. -—The  prima  facie  right 
of  possession  of  realty  established  by  the  introduction  in  evidence  by 
plaintiff  of  the  paper  title,  is  overcome  by  proof  that  defendants,  and 
those  under  whom  they  claim,  have  been  in  the  open,  visible,  and  notori- 
ous possession  of  the  land  for  more  than  ten  yean,  and  have  fenced  it 
and  made  valuable  and  permanent  improvements  thereon,  and  in  all 
respects  treated  it  as  their  own,  the  presumption  from  such  proof  being 
that  their  entry  was  one  of  right,  and  their  claim  one  of  ownership. 
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4.  Advrrsk  P0B8BS8ION — Opfeb  to  Purchase.— An  offer  to  parchaste  land 
from  another  is  usually  such  a  recognition  of  the  title  of  the  latter  as 
will  bar  the  defense  of  adverse  possession,  if  made  before  the  statute  of 
limitations  has  fully, run;  but  this  will  apply  only  where  the  occupant 
is  under  some  obligation  to  restore  the  possession. 

6.  Advebse  Posssssioir-'  Rbcoonitioiv  or  Another's  Title.— The  mere  fiict 

tliat  one  in  possession  of  land  claiming  it  as  his  own,  expressed  an  in- 
tention of  making  a  settlement  with  another,  who  also  claimed  it,  and 
on  his  death  bed  requested  a  friend  to  aid  his  children  in  securing  a  deed 
for  the  land,  is  not  such  a  recognition  of  the  other's  title  as  will  debar 
the  defense  of  adverse  possession,  where  the  parties  never  met  and  no 
offer  was  ever  made  to  purchase  the  land. 
€.  Adyerbs  P08SBS8IOH  —  Tackino  —  £vide]«cx.— Continuity  is  an  indis- 
pensable element  of  adverse  ixnsession ;  but  several  possessions  may  be 
tacked  together  where  they  can  be  referred  to  the  original  entry.  Ko 
paper  evidence  of  a  transfer  of  possession  is  necessary  when  the  holding 
is  under  the  claim  of  the  first  entryman.  Vance  v.  Wood,  22  Or.  77,  ap- 
proved. 

7.  Adverse  PossEssioir.—  An  adverse  possession  is  not  defeated  by  the  fact 

that  the  widow  of  the  original  entryman  applied  to  the  proper  govern- 
ment officers  to  pre-empt  the  land  in  her  own  right,  and  also  sought  by 
a  suit  to  quiet  her  title  as  against  another  claimant  thereof,  where  the 
limitation  had  fUlly  run  in  &vor  of  the  original  entryman's  estate  befors 
any  attempt  was  made  by  her  to  acquire  the  title. 

Wasco  County :  W.  L.  Bradshaw,  Judge. 

Suit  in  equity  under  section  504,  Hill's  Code,  by  Geo. 
Rowland  and  J.  Barger  against  Geo.  Williams,  adminis- 
trator of  the  estate  of  Louisa  Goldstein  (formerly  Liouisa 
Michelbacb),  deceased,  and  her  children  Clara  A.  Schutz, 
Chas.  P.  Michelbacb,  Louisa  Michelbacb,  Cedelia  Mich- 
elbacb, and  William  Michelbacb,  to  quiet  title  to  a  tract 
of  fifteen  acres  in  the  southwest  quarter  of  the  southeast 
quarter  of  section  thirty- three,  township  two  north,  range 
thirteen  east,  near  Dalles  City.  Decree  for  defendants, 
and  plaintiffs  appeal.    Affirmed. 

Dufur  A  Mmefee,  for  Appellants. 

Alfred  S.  Bennett^  for  Respondents. 

The  plaintifb  claim  title  through  a-patent  from  the 
United  States  government  to  the  Methodist  Episcopal 
Missionary  Society  and  mesne  conveyances  from  that 
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society  to  them.  The  defendant,  George  Williams,  is 
the  duly  appointed  and  qualified  administrator  of  the 
estate  of  Louisa  Goldstein,  formerly  the  wife  of  John 
Michelbach,  deceased,  and  the  co-defendants  are  the 
children  of  said  Michelbach,  and  claim  title  by  adverse 
possession.  The  material  facts  are  as  follows :  On  July 
9, 1875,  the  Methodist  Missionary  Society  secured  a  patent 
to  a  section  of  land  in  the  vicinity  of  Dalles  City,  Oregon, 
under  the  act  of  congress,  approved  August  14,  1848, 
granting  lands  to  such  societies.  This  patent  was  issued 
by  virtue  of  section  2447  of  the  revised  statutes  of  the 
United  States,  and  operated  only  as  a  relinquishment  of 
the  title  on  the  part  of  the  government.  On  December 
3,  1879,  in  the  circuit  court  of  the  United  States  for  the 
district  of  Oregon,  in  a  suit  wherein  Dalles  City  was 
plaintiff,  and  the  missionary  society  of  the  Methodist 
Episcopal  Church  was  defendant,  the  court  found  that 
the  defendant  voluntarily  abandoned  the  premises  de- 
scribed in  the  complaint  therein  as  a  missionary  station 
in  September,  1847,  and  that  the  premises  were  not  there- 
after occupied  by  the  society  as  a  missionary  station  or 
otherwise,  and  decreed  that  said  defendant  received  the 
patent  for  the  lands  therein  described  as  trustee  for 
Dalles  City,  and  ordered  a  conveyance  to  be  made  in  ^- 
cordance  with  that  decree.  Like  decrees  were  rendered 
in  the  cases  of  J.  K  Kelly  v.  The  Same,  6  Saw.  126  (6  Fed. 
Rep.  356).  An  appeal  was  taken  from  these  decrees  to 
the  supreme  court  of  the  United  States,  where  they  were 
affirmed:  107  U.  S.  836  and  347  (2  Sup.  Ct  Rep.  672). 
After  these  decrees  were  rendered  the  missionary  society 
entirely  abandoned  its  claim  under  the  patent  to  all  lands 
therein  described,  as  well  as  to  the  lands  which  were  em- 
braced in  the  several  decrees.  Many  persons  had  bought 
certain  portions  of  said  patented  land  from  the  missionary 
society  before  these  decrees  were  rendered,  paying  there- 
for sums  amounting  in  the  aggregate  to  nearly  twenty-five 
thousand  dollars,  which  were  refunded  to  the  respective 
purchasers  after  these  decrees  were  afSrmed. 
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John  Michelbach,  the  predecessor  in  interest  of  these 
defendants,  purchased  the  land  in  dispute  in  March, 
1865,  from  parties  who  were  then  in  possession,  taking  a 
deed  therefor.  He  was  in  possession  of  the  land  when 
the  missionary  society  received  its  patent,  and  also  when 
the  said  decrees  were  so  affirmed.  Prior  to  the  time  the 
patent  was  issued,  he  had  planted  an  orchard  upon»  and 
had  fenced,  the  tract  in  dispute,  erected  a  dwelling-house, 
slaughter-house,  several  bams  and  other  buildings,  and, 
about  the  time  these  suits  were  concluded,  he  built  a 
large  and  expensive  house  thereon.  The  valae  of  these 
improvements  was  about  eight  thousand  dollars.  About 
1880  he  leased  this  slaughter-house  and  several  bams  to 
Messrs.  Crate  Brothers,  but  retained  possession  of  the 
dwelling-house,  in  which  he  died  in  1881  or  1882.  Some- 
time after  Michelbach's  death,  his  widow  married  a  Mr. 
Goldstein,  and  left  the  house  in  charge  of  her  children, 
who  occupied  it  with  the  consent  of  the  administrator. 
Mrs.  Groldstein  soon  separated  from  her  husband,  and 
returned  to,  and  continued  to  reside  with,  the  children  till 
1888,  when  she  died,  and  the  defendant  Williams  was 
appointed  administrator  of  her  estate.  The  children 
continued  to  live  in  the  house  a  few  months  after  their 
mother*s  death,  when  they  moved  out,  and  it  was  rented 
by  the  administrator  of  the  Michelbach  estate  to  one  A. 
N.  Vamey,  who  continued  to  pay  rent  until  about  a  year 
before  the  commencement  of  this  suit,  at  which  time  he 
refused  to  longer  i>ay  rent  to  the  estate,  and  claimed  to 
hold  under  plaintiffs.  Messrs.  Crate  Brothers  continued 
to  occupy  the  slaughter-house  and  bams,  paying  rent 
therefor  to  the  administrator  of  the  Michelbach  estate 
for  several  years,  when  they  transferred  their  lease  to 
Messrs.  Wood  Brothers,  who  continued  to  occupy  the 
same,  paying  rent  to  the  administrator  until  the  com* 
mencement  of  this  suit,  and  they  now  are  in  possession 
of  the  same  as  tenants  of  the  said  estate. 

On  February  27, 1890,  the  missionary  society,  in  con* 
sideration  of  five  dollars,  conveyed  to  one  David  Graham^ 
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by  quit-claim  deed,  a  tract  of  land,  including  the  land  in 
dispute;  and  David  Graham,  on  January  10,  1891,  in  con- 
sideration of  one  dollar  and  other  valuable  considera- 
tions, conveyed  to  plaintiffs,  by  quit-claim  deed,  the  tract 
of  land  in  controversy.  Neither  the  missionary  society, 
nor  any  one  claiming  under  it,  ever  had  any  possession 
whatever  of  this  tract,  except  the  possession  claimed  by 
Varney;  and  neither  the  society,  nor  any  one  under  it, 
made  any  claim  to  the  land  from  the  date  of  said  decrees 
in  the  United  States  Court  till  Graham  purchased  in  1890. 
On  February  9,  1871,  John  Michelbach  made  final  proof 
in  the  United  States  Land  Office  at  Oregon  City,  in  support 
of  his  preemption  claim  for  a  tract  of  land  adjoining  the 
claim  of  the  missionary  society.  Louisa  Goldstein,  the 
former  widow  of  Michelbach,  on  March  15,  1887,  made 
application  to  preempt  this  tract  of  land,  but  her  applica- 
tion was  denied  by  the  officers  of  the  United  States  Land 
Office,  for  the  reason  that  a  portion  of  the  land  applied 
for  was  embraced  in  the  claim  of  the  missionary  society, 
and  therefore  not  subject  to  entry.  On  August  15,  1887, 
Mrs.  Goldstein  commenced  a  suit  in  the  circuit  court  of 
Wasco  County  against  the  missionary  society  to  quiet  her 
title  to  this  tract,  and  on  December  6, 1887,  she  obtained 
a  decree  therein. 

The  issues  having  been  joined  in  the  present  suit,  the 
cause  was  referred  to  take  and  report  the  testimony. 
The  referee  made  his  report  to  the  court,  which,  after 
due  consideration,  prepared  and  filed  findings  of  fact  and 
conclusions  of  law,  and  decreed  that  the  defendants  were 
the  owners  in  fee  simple,  and  entitled  to  the  possession, 
of  the  land  in  controversy,  from  which  decree  the  plain- 
ti^s  appeaL 

Moore,  J.  (after  making  the  foregoing  statement). — 
Upon  this  state  of  facts,  appellants  contend— ^rs^  that 
the  decree  obtained  by  Louisa  Goldstein  against  the 
missionary  society  is  void  for  want  of  jurisdiction  of  the 
court  to  render  the  same;  second,  that  the  improvements 
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upon  this  tract  were  made  under  a  mistake  by  Michel- 
bach,  who  intended  them  for  his  preemption  claim,  and 
hence  cannot  be  adverse;  third,  that  Michelbach  had  ex* 
pressed  an  intention  of  making  a  settlement  with  the 
missionary  society,  and  at  one  time  he  went  to  Portland 
for  that  purpose,  and  that  on  his  deathbed  he  requested 
a  friend  to  aid  his  children  in  securing  a  deed  for  this 
land;  fourth,  that  at  Michelbach's  death  the  possession, 
if  adverse,  had  not  matured  into  a  title,  and  his  children 
could  take  nothing  by  inheritance.  As  to  the  first  con- 
tention, it  is  admitted  by  respondents  that  there  was  no 
service  of  the  summons  upon  the  missionary  society  in 
the  case  of  Louisa  Goldstein  against  it,  and  hence  that 
decree  requires  no  consideration. 

1.  The  record  shows  that  Michelbach  had  improved  a 
preemption  claim,  and  lived  upon  it  for  the  required  time; 
that  there  was  an  old  house  upon  it;  and  since  there  is 
no  testimony  to  show  where  Michelbach  lived  for  some 
time  just  prior  to  making  his  final  proof  in  1871,  the 
court  must  presume  that  he  lived  upon  his  claim.  And 
even  if  he  had  made  these  improvements  upon  the  tract, 
supposing  it  was  included  in  his  preemption  claim,  the 
occupancy  would  not  be  less  adverse  if  there  had  been  an 
intention  to  claim  the  land  improved:  Caufleld  v.  Clark, 
17  Or.  474  (21  Pac  Rep.  443;  11  Am.  St.  Rep.  845). 

Defendants'  right  is  founded  upon  the  tact  that  the 
missionary  society  has  acquiesced  in  their  possession  for 
a  period  of  more  than  ten  years  subsequent  to  the  issu- 
ance of  the  patent.  When  the  patent  was  issued  the 
society  had  a  cause  of  action  against  Michelbach  founded 
upon  his  entry,  and  the  fact  that  he  had  entered  upon 
the  land  by  mistake  would  be  no  defense  to  an  action  by 
the  owner.  The  right  of  action  is  not  based  upon  the 
mental  condition  of  the  occupant,  but  upon  his  entry. 
**If  the  fact  of  knowledge  or  intent  were  an  essential 
element  of  disseisin,  then  the  real  owner  would  have  no 
right  of  action  against  one  who  had  entered  by  mistake, 
until  after  he  was  convinced  of  his  mistake,  and  then. 
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with  knowledge  of  his  error,  continued  to  hold,  thus 
altering  the  character  of  his  possession,  and  technically 
ousting  the  true  owner  by  a  change  of  mental  condition/' 
Erck  V.  Church,  87  Tenn.  580  (11  S.W.  Rep.  794;  4  L.  R  A. 
641). 

2.  The  evidence  conclusively  shows  that  John  Michel- 
bach  entered  upon  the  tract  in  1864  or  1865,  and  from 
that  time  to  1881  or  1892,  at  the  time  of  his  death,  he  had 
undisputed  possession  thereof;  that  his  administrator 
and  family,  from  that  time  till  1891,  continued  this  posses- 
sion, and  during  that  time  neither  the  plaintiffs  nor  their 
predecessors  in  interest  ever  had  any  possession  thereof, 
or  disturbed  the  possession  of  the  defendants  in  any 
portion  of  the  premises.  It  is  conceded  that  the  statute 
of  limitations  did  not  begin  to  run  until  the  patent  was 
issued,  July  9,  1875,  and  computing  from  that  time,  the 
defendants  have  been  in  possession  of  the  property  for  a 
period  of  fifteen  years.  This  possession  was  open, 
notorious,  and  exclusive  during  all  that  time;  but  it  is 
claimed  that  it  was  not  hostile,  nor  under  a  claim  of 
ownership.  Adverse  possession  is  founded  upon  the 
intent  with  which  the  occupant  has  claimed  and  held 
possession.  This  intent  cannot  be  determined  from  what 
the  occupant  has  said  in  support  of  his  entry  and  posses- 
sion, but  must  be  gathered  from  what  he  has  done  to 
perfect  his  claim  of  ownership.  The  burden  of  proof 
falls  upon  the  defendants  to  establish  the  adverse  pos- 
session, and  this  can  only  be  done  by  showing  such  acts 
as  usually  accompany  ownership,  which  acts  are  in  their 
very  nature  hostile  to  the  true  owner.  In  Swift  v.  Mulkey^ 
14  Or.  64  (12  Pac.  Rep.  76),  Thayer,  J.,  says:  **The 
legal  title  draws  after  it  the  possession;  and  a  right  of 
entry  is  not  barred  unless  there  has  been  a  disseisin 
followed  by  an  actual,  open,  notorious,  and  continuous 
adverse  possession  for  the  period  of  ten  years  next  prior 
to  the  commencement  of  the  action.  To  be  adverse 
possession  it  must  be  occupancy  under  a  claim  of  owner- 
ship, though  it  need  not  be  under  color  of  title."    The 
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law  presumes  every  person  to  be  in  the  lefcsl  seisin  and 
possession  of  the  land  to  which  he  has  a  perfect  and 
complete  title ;  and  this  seisin  and  possession  is  coexten- 
sive with  his  right,  and  continues  till  he  is  ousted  thereof 
by  an  actual  possession  in  another,  under  a  claim  of  right 
(Angel,  Lim.  §  384);  but  if  there  has  been  an  occupation 
of  the  premises  for  ten  years,  unexplained,  it  will  be  pre- 
sumed to  be  made  under  a  claim  of  right,  and  adverse, 
and  to  authorize  the  presumption  of  a  grant,  unless  con- 
tradicted or  explained:  Washburn,  Easem.  §  90. 

8.  When  a  person  takes  possession  of  land,  puts 
permanent  and  substantial  improvements  thereon,  treats 
it  as  his  own,  and  continues  this  occupation  for  the  full 
period  of  the  statute  of  limitations,  his  possession  is 
presumed  to  be  hostile  and  under  a  claim  of  ownership: 
Bung  V.  Schoenberger,  2  Watts,  23  (26  Am.  Dec.  95);  Wat- 
son V.  Gregg,  10  Watts,  289  (36  Am.  Dec.  176).  Proof  of 
such  possession  and  improvement  of  real  property  over- 
comes the  presumption  of  seisin  and  possession  of  the 
true  owner,  and  the  burden  of  proof  is  then  shifted  to 
the  owner,  to  show  that  such  possession  and  improvement 
were  under  some  license,  indulgence,  or  special  contract, 
inconsistent  with  the  claim  of  right  by  the  other  party: 
Washburn,  Easem.  §  91.  When  plaintiffs  offered  in  evi- 
dence their  paper  title,  they  had  made  Bk  prima  facie  case, 
and  the  law  would  presume  that  they  were  entitled  to 
the  possession;  but  when  the  defendants  proved  that 
they  and  their  ancestor  had  been  in  the  open,  visible, 
and  notorious  possession  for  a  period  of  more  than  ten 
years,  that  they  had  fenced  the  tract,  made  costly  and 
permanent  improvements  thereon,  and  had  in  all  things 
treated  it  as  their  own,  such  evidence  would  overcome 
the  prima  fade  case  made  by  the  plaintiffs,  and  raise  the 
presumption  that  their  entry  had  been  one  of  right,  and 
their  claim  one  of  ownership ;  and  if  the  plaintiffs  could 
not  show  that  such  entry  and  holding  had  been  in  subor- 
dination to  their  title,  or  to  the  title  of  those  under  whom 
they  held,  then  the  defendants  must  prevaiL 
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4.  An  offer  by  a  party  to  purchase  land  of  another  is 
generally  such  a  recognition  of  the  title  of  the  latter  as 
will  bar  the  defense  of  adverse  possession,  if  made  before 
the  statute  has  fully  run.  This  is  particularly  so  between 
vendor  and  vendee  before  a  conveyance,  and  between 
landlord  and  tenant.  But  the  rule  is  now  well  estab* 
lished  that  there  is  no  estoppel  except  when  the  occu* 
pant  is  under  an  obligation,  express  or  implied,  to  restore 
the  possession  at  some  time,  or  in  some  event.  A  party 
in  possession  of  lands,  acknowledging  the  title  of  an- 
other, is  not  estopped  from  subsequently  disclaiming 
holding  under  such  title,  if  the  original  entry  was  not 
under  the  person  in  whom  the  title  is  acknowledged ;  nor 
is  any  other  person  deriving  the  possession  from  such 
tenant  estopped  by  such  acknowledgment.  And  a  party 
in  possession  of  lands,  recognizing  the  title  of  a  claimant, 
and  agreeing  to  purchase,  may  subsequently  deny  such 
title,  set  up  title  in  himself,  and  show  that  his  acknowl- 
edgment was  produced  by  imix)sition,  or  made  under  a 
misapprehension  of  his  rights :    Tyler,  Eject.  §  923. 

5.  In  the  case  at  bar,  there  is  no  evidence  tending  to 
show  that  Michelbach  ever  saw  any  agent  of  the  mis- 
sionary society,  or  that  he  ever  made  any  arrangement 
with  him,  or  offered  to  buy  the  property  from  the  society. 
Michelbach's  request  to  his  friend  to  aid  his  children  in 
procuring  a  deed  for  the  property  was  a  natural  desire  to 
protect  the  interests  of  those  whom  he  was  about  to  leave, 
rather  than  any  acknowledgment  of  the  title  of  the  mis- 
sionary society.  Michelbach  never  was  a  tenant  of  the 
society,  nor  was  there  ever  a  contract  by  him  to  purchase 
the  property  from  the  society,  and  hence  he,  and  those 
who  claim  under  him,  would  not  be  barred  by  an  intention 
upon  his  part  to  recognize  the  title  of  the  missionary 
society. 

0.  Continuity  is  an  indispensable  element  of  an  ad* 
verse  possession.  If  several  persons  enter  on  lands  at 
different  times,  and  there  is  not  a  privity  of  estate  be- 
tween them,  the  several  possessions  cannot  be  tacked  so 
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as  tx>  make  a  continuity  of  possession  on  which  the  statute 
of  limitations  will  operate.  But  if  there  is  such  privity 
of  estate,  or  of  title  as  that  several  possessions  can  and 
should  be  referred  to  the  original  entry,  they  are  regarded 
as  joined  and  continuous.  The  possession  of  a  landlord 
and  his  tenant,  of  an  ancestor  and  his  heirs,  of  a  vendor 
and  his  vendee,  may  be  tacked  to  complete  the  bar  of  the 
statute  of  limitations ;  there  is  nD  break  or  interruption 
in  the  possession,  each  possessor  is  connected  with  his 
predecessor,  and  the  whole  is  a  continuous  possession: 
Biggs  v.  Fuller,  54  Ala.  146;  Sedg.  &  Wait,  Tr.  Title, 
§  746.  In  the  case  at  bar,  there  has  been  no  break  in  the 
possession.  From  July  9, 1875,  for  a  period  of  more  than 
ten  years,  Michelbach,  his  heirs  and  the  administrator 
of  his  estate,  have  been  in  possession.  This  possession 
has  been  connected  and  continuous.  The  administrator 
and  heirs  have  referred  to  the  entry  of  Michelbach  to 
support  their  possession.  No  paper  evidence  of  a  transfer 
of  possession  is  necessary  when  the  property  is  held 
under  the  claim  of  the  first  entryman :  Orispen  v.  Han- 
naven,  50  Mo.  549;  Vance  v.  Wood,  22  Or.  77  (29  Pac.  Rep. 
73).  Section  1120  of  Hill's  Ck)de  provides  that  the  ad- 
ministrator is  entitled  to  the  possession  and  control  of 
the  real  property  of  the  deceased,  and  to  receive  the 
rents  and  profits  thereof  until  the  administration  is  com- 
pleted. This  possession  of  the  administrator  is  main- 
tained for  the  purpose  of  protecting  the  estate  in  order 
to  enable  bim  to  pay  the  debts  thereof,  and  to  save  the 
property  for  the  heirs.  The  administrator  and  heirs 
have  had  undisputed  possession  of  the  property  since 
the  death  of  Michelbach;  they  have  claimed  and  held 
it  under  the  claim  of  right  made  by  him,  and  such  pos- 
session has  been  continuous,  and  the  privity  of  the  estate 
between  them  has  been  maintained  without  any  paper 
evidence  of  the  transfer  from  Michelbach. 

7.  It  is  true  that  Mrs.  Goldstein  applied  to  the  proper 
officers  to  preSmpt  this  property  in  her  own  right,  and 
Ihat  she  also  sought  to  quiet  her  title  by  the  decree  of 
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the  circuit  court;  but  the  statute  of  limitations  had  fully 
run  ia  favor  of  the  estate  before  any  attempt  had  been 
made  upon  her  part  to  acquire  title  to  the  property. 

The  respondents  have  shown  by  clear  and  convincing 
proof  that  every  element  of  adverse  possession  has  been 
fully  established  by  them,  and  the  decree  of  the  court 
below  must  be  affirmed. 


[Decided  Febraary  27, 1893.] 


IRA  GOODNOUGH  v.  T.  C.  POWELL  et  au  |^|f^j 

[B.  aiBPAC.  Rep.  896.] 

Taxes — Injunction — Tender  of  Tax. — The  collection  of  a  tax  will  not  be 
enjoined  unless  the  plaintiff  has  paid  or  tendered  the  amount  which  is 
adimitted,  or  can  be  shown,  to  be  legal. 

Idem — Extending  Assessment  on  Tax  Rolls.— The  proper  otBoers  will 
not  be  restrained  by  a  court  of  equity  from  extending  an  assessment  on 
the  tax  rolls,  because  it  is  alleged  to  be  unequal,  and  to  be  an  arbitrary 
discrimination  against  certain  classes  of  property ;  the  party  aggrieved 
should  wait  till  there  is  an  attempt  made  to  collect  the  tax,  and  then  pre- 
sent his  complaint,  after  paying  or  tendering  such  a  part  as  he  admits  to 
be  properly  due. 

Multnomah  County:  Thos.  A.  McBride,  Judge. 

This  suit  was  brought  by  appellant  Ira  Goodnough  to 
restrain  respondent  T.  C.  Powell,  as  clerk  of  the  county 
court  of  Multnomah  County,  from  extending  upon  the 
assessment  roll  of  said  county  any  greater  sum  than 
thirty  per  cent  increase  upon  the  assessed  valuation 
thereon,  as  fixed  by  the  county  assessor  of  said  county, 
and  furnished  to  the  secretary  of  state  and  state  board  of 
equalization  by  said  county  clerk,  the  said  board  of 
equalization  having  raised  the  assessment  of  mortgages 
on  said  roll  from  an  assessed  valuation  of  fifty  per  cent 
of  their  cash  value  to  one  hundred  per  cent,  or  to  their 
actual  cash  value;  and  also  to  restrain  the  governor, 
secretary  of  state,  and  state  treasurer  from  apportioning 
to  Multnomah  County  its  proportion  of  state  taxes  to  be 
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levied  and  collected  for  the  year  1893  at  any  sum  greater 
than  it  would  be  if  the  mortgages  on  said  roll  were 
assessed  at  sixty-five  per  cent  of  their  face  value,  appel- 
lant claiming  that  real  property  is  assessed  on  said  roll 
at  only  sixty -five  per  cent  of  its  cash  value,  and  that  the 
assessment  of  mortgages  at  their  face  value  is  in  viola- 
tion of  section  32,  article  I.  of  the  state  constitution, 
requiring  that  '*all  taxation  shall  be  equal  and  uniform/' 
and  that  *'said  assessment  was  made  arbitrarily,  and 
with  the  intent  to  discriminate  against  mortgages  and  in 
favor  of  other  real  estate,  the  said  board  of  equalization 
well  knowing  that  the  assessment  upon  said  mortgages 
was  thirty-five  per  cent  higher  than  the  assessment  on 
lots  and  agricultural  lands."  A  demurrer  to  the  com- 
plaint was  sustained  and  a  decree  entered  dismissing  the 
complaint,  whereupon  plaintiff  appealed.     Affirmed. 

Geo,  H.  Williams,  and  Raleigh  Stott  (C.  E.  S.  Wood,  and 
Stott  &  Boise  on  the  brief),  for  Appellant 

We  refer,  in  the  first  place,  to  the  case  of  Cummings  v. 
National  Bank,  101  U.  S.  153.  In  that  case  the  state  board 
of  equalization  of  Ohio  had  discriminated  ag&inst  bank 
shares,  and  in  favor  of  other  personal  property.  The 
constitution  of  the  state  of  Ohio,  like  our  own,  requires 
uniformity  in  the  taxation  of  property.  In  the  case  cited, 
the  supreme  court  of  the  United  States,  upon  the  appli- 
cation of  a  national  bank,  decided  that  the  collection  of 
the  tax  upon  bank  shares,  in  so  far  as  it  exceeded  the 
tax  upon  other  personal  property,  should  be  enjoined. 
The  case,  which  is  a  leading  one,  decides  these  points: 
First,  that  a  suit  in  equity  will  lie  to  enjoin  the  pro- 
ceedings of  a  board  of  equalization  which  are  illegal  and 
in  conflict  with  the  constitution  of  the  state;  second,  that 
a  party  has  a  right  to  complain  when  his  property  is 
taxed  at  its  full  cash  value,  and  other  property  is  assessed 
at  a  lower  rate  of  valuation.  The  point  upon  which  we 
mainly  rely  is  that  the  plaintiff  has  the  right  to  insist 
upon  uniformity  and  equality  of  taxation,  as  required  by 
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the  constitution;  and  that  if  the  taxing  authorities  of  the 
state  disregard  this  requirement,  he  has  the  right  to  com- 
plain and  to  call  upon  the  courts  to  equalize  the  taxation. 
We  do  not  of  course,  claim  that  absolute  equality  in  tax- 
ation is  attainable;  but  we  do  claim  that  the  constitution 
prohibits  the  taxing  authorities  from  purposely  and  in- 
tentionally creating  inequality  of  taxation  by  discriminat- 
ing against  certain  classes  of  property  and  in  favor  of 
certain  other  classes,  when  all  belong  to  the  same  general 
class,  and  are  to  be  treated  in  the  same  manner  for  the 
purposes  of  assessment  and  taxation. 

Another  point  decided  by  the  case  last  cited  is  that 
when  a  board  of  assessment  or  equalization  adopts  a  rule 
or  system  of  valuation  which  is  designed  to  operate  un- 
equally, a  court  of  equity  will  interfere  to  restrain  the 
operation  of  such  an  exercise  of  power,  on  the  ground 
that  it  is  contrary  to  the  constitution;  and  it  appears 
from  the  same  case  that  it  is  unnecessary,  where  such 
a  rule  of  valuation  has  been  adopted,  to  charge  or  to 
show  that  the  board  was  guilty  of  any  fraud  in  its  pro- 
ceeding. Our  position  in  this  case  is  that  the  state  board 
of  equalization  adopted  a  rule  valuation  which  was  de- 
signed to  operate,  and  did  operate,  unequally  upon  differ- 
ent kinds  of  real  property;  this  rule  being  that  that  kind 
of  real  property  known  as  mortgages  should  be  assessed 
at  one  hundred  cents  on  the  dollar,  while  the  real  prop- 
erty known  as  city  lots  and  agricultural  lands  was  to  be 
assessed  at  sixty-five  cents  on  the  dollar. 

In  support  of  our  position,  we  cite  the  following  cases, 
that  are  directly  in  point:  Dundee  Mortgage  Co,  v.  School 
DistHct  (Or.),  10  Saw.  52  (19  Fed.  Rep.  359,  and  21  Fed. 
Rep.  151);  Dundee  Mortgage  Co,  v.  Parrish,  11  Saw.  92  (24 
Fed.  Rep.  201);  Balfour  v.  Portland,  12  Saw.  124;  Cal  (h 
Or.  Land  Co.  v.  Ooxoan  (Or.),  48  Fed.  Rep.  771;  Andrews 
V.  King  Co.  1  Wash.  46  (23  Pac.  Rep.  409);  Merrill  v. 
Humphrey,  24  Mich.  170;  C.  B.  &  Q.  B.  B.  Co.  v.  Cole,  75  111. 
591;  First  National  Banky.  Lindsay  (La.),  45  Fed.  Rep. 
619;   Verdery  v.  Village  of  Summerville  (Ga.),  8  S.  K  Rep. 
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213;  City  of  Savannah  v.  Weed  (Ga.),  11  S.  E.  Rep.  235; 
liedmond  v.  Tovm  of  Tarboro  (N.  C),  10  S.  E.  Rep.  845; 
Man8on  Loan  Co.  v.  Heaton  (la.),  49  N.  W.  Rep.  985;  Parker 
V.  North  B.  &  M.  Ins.  Co.  (La.),  7  So.  Rep.  599;  City  of 
Clivcago  v.  Burtice,  24  111.  492;  Be  Construction  of  Bevenue 
Law  (S.  Dak.),  48  N.  W.  Rep.  418;  Hazzard  v.  O'Bannon, 
36  Fed.  Rep.  584. 

Geo.  E.  Chamberlain,  attorney-general,  and  Wilson  T. 
Hume,  district  attorney  (John  H.  HaU  on  the  brief),  for 
Respondents. 

Real  property,  for  the  purpose  of  taxation,  is  by  the 
code  of  Oregon  divided  into  three  classes:  First,  city 
and  town  property;  second,  other  real  property;  and,  third, 
mortgages,  deeds  of  trust,  etc. :    Code,  §§  2730-2773. 

If  the  assessment  is  uniform  as  to  each  one  of  the 
several  classes  into  which  the  code  divides  property  for 
the  purpose  of  taxation,  it  is  a  substantial  compliance 
with  the  constitutional  provisions  requiring  uniformity 
of  assessments  and  taxation,  and  if  one  of  those  distinct 
classes  of  property,  either  real  or  personal,  is  assessed 
proportionately  higher  than  the  other  classes,  still  the 
uniformity  is  preserved,  as  all  persons  in^  like  situation 
are  assessed  equally  and  bear  their  proportionate  share 
of  the  public  burden:  Bailroad  Tax  Cases,  92  U.  S.  575; 
Spencer  v.  People,  68  111.  512 ;  Bailroad  Co.  v.  Stookey^  122 
111.  358 ;  0.  B.  d!  N.  Co.  v.  Croisan,  22  Or.  393 ;  Porter  v. 
B  L  etc  By.  Co.  76  111.  561. 

Lord,  C.  J.  (orally). — The  importance  of  this  case 
requires  us  to  promptly  decide  it,  and  we  have  only  been 
able  to  examine  the  authorities  cited  by  counsel  and  reach 
our  conclusion  upon  the  facts,  without  preparing  a  written 
opinion.  The  general  doctrine  is  well  established  that 
courts  of  equity  will  restrain  by  injunction  the  collection 
of  taxes  that  are  fraudulent,  or  that  would  lead  to  a  mul- 
tiplicity of  suits,  or  produce  irreparable  injury,  or,  if  the 
property  is  real  estate,  that  would  cast  a  cloud  upon  the 
title  of  the  complainant;  but  it  is  equally  well  estab- 
lished that  courts  of  equity  will  not  interfere  with  the 
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collection  of  taxes  unless  they  are  void,  or  levied  with- 
out authority,  and  not  then  unless  the  taxpayer  has  paid, 
or  tendered,  such  taxes  as  are  legal.  Nor  will  equity  re- 
strain an  extension  of  a  tax  on  the  tax  booirs,  unless 
wholly  unauthorized  and  void  in  all  its  parts.  In  Ottawa 
Glass  Co.  V.  McCaleb  et  al.  81  111.  562,  Walker,  J.,  says: 
*'If  any  i)ortion  of  the  tax  is  valid,  then  the  court  will 
never  interpose  until  the  taxes  have  been  extended  on 
the  collector's  books,  and  not  then  until  the  taxpayer  has 
paid,  or  tendered,  such  taxes  as  are  legal.  The  court 
will  not  stay  a  tax  which  is  legal  because  some  portion 
of  it  may  be  illegal  and  void.  The  legal  portion  must  be 
paid  without  hindrance  or  obstruction."  In  State  Bail- 
road  Tax  Ckzses,  92  U.  S.  Rep.  617,  Mr.  Justice  Miller 
says :  **It  is  not  sufficient  to  say  in  the  bill  that  they  are 
ready  and  willing  to  pay  whatever  may  be  found  due. 
They  must  first  pay  what  is  conceded  to  be  due,  or  what 
can  be  seen  to  be  due  on  the  face  of  the  bill,  or  be  shown 
by  affidavits,  whether  conceded  or  not,  before  the  pre- 
liminary injunction  should  be  granted.  The  state  is  not 
to  be  thus  tied  up  as  to  that  of  which  there  is  no  contest, 
by  lumping  it  with  that  which  is  really  contested.  If  the 
proi)er  officer  refuses  to  receive  a  part  of  the  tax,  it  must 
be  tendered,  and  tendered  without  the  condition  annexed 
of  a  receipt  in  full  for  all  the  taxes  assessed  ":  See  also 
National  Bank  v.  Kimball,  103  U.  S.  732 ;  Dundee  Mortgage 
Co.  V.  ParrisK  24  Fed.  Rep.  198. 

This  practice  is  not  observed  in  the  present  suit,  for 
the  reason  that  the  tax  is  not  yet  extended  on  the  assess- 
ment rolls  by  the  officer,  nor  its  collection  sought  to  be 
enforced  against  the  claimant.  If  the  assessment  upon 
mortgages  is  fraudulent,  and  made  with  intent  to  dis- 
criminate against  him  in  that  particular  and  for  the  part 
or  amount  alleged,  it  will  be  time  enough  to  hear  com- 
plainant after  the  taxes  are  extended  and  their  collection 
sought  to  be  enforced  against  him,  upon  his  payment  of 
the  amount  of  tax  conceded  to  be  due. 

The  judgment  is  affirmed  and  the  bill  dismissed. 

XXIU.  Ob.— 34. 
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statement  of  the  case. 
[Argued  Februaiy  1,  1893;    decided  Febraaiy  27, 1893,] 

JONATHAN  MORRISON  v.  B.  C.  McATEE,  Executor. 

[&  a  83  Pftc  Rep.  400.1 

1.  Notice  op  Appbal— Gods,  {  537. — When  a  mling  of  a  trial  court  is  dud- 

lenged  as  not  stating  the  law  applicable  to  the  case,  the  notice  of  appea] 
need  not  specify  the  reason  why  the  ruling  is  wrong — it  is  enough  to 
point  out  with  certainty  what  the  ruling  was. 

2.  Instructions  to  Jury. —  It  is  error  to  give  to  the  jury  inconsistent  and 

contradictory  instructions,  for  the  reason  that  it  is  impossible  to  tell 
which  rule  the  jury  adopted,  and  the  error  is  not  cured  by  the  fiict  that 
the  law  was  correctly  stated  in  one  of  such  instructions. 

5.  Idem  —  Requsstb  to  Charge. —  The  trial  court  may  either  give  instrae- 

tions  in  the  form  submitted  by  counsel,  or  may  consider  such  requests  as 
expressing  the  views  of  the  respective  parties,  and  use  them  in  preparing 
a  connected  and  harmonious  chaige  to  the  jury;  the  latter  practice  is 
much  preferable.  Knahtla  v.  Oregon  Short  Line  By.  €b,  21  Or.  137, 
approved. 
4.  Contract  for  Support— Damages  for  Breach. —  The  measure  of  dam- 
ages against  a  decedent's  estate  for  a  breach  of  contract,  by  which 
deceased  agreed  to  furnish  plaintiff  with  a  life  support  in  consideration 
of  such  services  as  he  might  be  able  to  render,  is  a  sum  of  money,  which, 
together  with  reasonable  interest  and  what  plaintiff  could  reasonably 
contribute  to  his  own  support  by  his  labor,  would  be  sufficient  to  sup- 
port him  ih>m  the  time  of  the  breach  during  the  remainder  of  his  life, 
and  not  such  a  sum  as  would  give  him  a  reasonable  and  comfortable 
support  during  that  time,  without  taking  into  account  his  probable 
earnings. 

6.  MoRTALrrr  Tables— Expectancy  op  Life.- Standard  mortality  tables 

showing  the  expectation  of  life  at  a  given  age,  although  competent  to 
show  the  probable  length  of  life  of  a  given  person,  are  not  conclusive, 
and  cannot  alone  be  taken  as  a  correct  rule  for  estimating  the  length  of 
such  person's  life. 

Wasco  County:  W.  L.  Bradshaw,  Judge. 

This  was  originally  a  presentation  to  the  county  court 
of  the  claim  of  Jonathan  Morrison  against  the  estate  of 
William  McAtee,  deceased,  after  the  claim  had  been 
rejected  by  B.  C.  McAtee,  the  executor.  The  claim  was 
presented  on  April  17,  1891,  and,  being  disallowed,  was 
then  presented  to  the  county  court  under  the  provisions 
of  section  1134,  Hill's  Ck>de,  and  that  court  allowed  the 
claim  in  the  sum  of  one  thousand  one  hundred  and  twenty- 
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five  dollars,  on  September  16,  1891.  The  executor  ap- 
pealed to  the  circuit  court,  where  the  question  was  tried 
before  a  jury  in  November,  1891,  and  a  verdict  returned 
for  Morrison  for  about  fourteen  hundred  dollars.  Judg- 
ment being  given  on  the  verdict,  the  executor  appeals. 
Reversed. 

Alfred  8.  Bennett,  and  J,  L.  Story^  for  Appellant. 

Bela  8.  Huntington  (Mays  (Jb  Wilson  on  the  brief),  for 
Respondent 

Bean,  J. — This  is  an  appeal  from  a  judgment  in  favor 
of  the  claimant,  rendered  in  a  proceeding  under  section 
1134  of  Hill's  Code,  to  enforce  the  claim  of  Jonathan  Mor- 
rison against  the  estate  of  William  McAtee,  deceased,  for 
an  alleged  breach  of  contract  made  between  plaintiff  and 
deceased,  by  which  the  latter  agreed  to  support  the 
former  during  his  life,  in  consideration  of  such  services 
as  he  might  be  able  to  render.  From  the  claim  as  pre- 
sented to,  and  rejected  by,  the  executor,  and  which  forms 
the  basis  of  this  proceeding,  it  appears  that  in  April, 
1872,  the  claimant,  who  was  then  sixty-one  years  of  age, 
entered  into  an  oral  agreement  with  the  deceased,  whereby 
it  was  agreed  that  the  claimant  should  work  for  the  de- 
ceased as  a  blacksmith  and  general  farm  laborer  as  long 
as  he  might  live  or  might  be  able,  and,  in  consideration 
thereof*  the  deceased  should  support  and  maintain  him 
during  the  term  of  his  natural  life.  In  pursuance  of  this 
agreement,  the  claimant  entered  into  the  service  of  the 
deceased,  and  continued  to  work  for  him  without  any 
compensation  other  than  his  maintenance  and  support, 
performing  such  labor  as  he  was  required  and  was  able 
to  perform,  until  the  twelfth  day  of  November,  1890, 
when  McAtee  died,  leaving  a  will,  but  making  no  pro- 
vision for  the  support  and  maintenance  of  the  claimant, 
and  his  personal  representatives  have  failed  and  neg- 
lected to  comply  with  the  contract.  As  the  important 
question  on  this  appeal  arises  on  the  instructions  of 
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the  court,  a  discussion  of  the  evidence  as  introduced  on 
the  trial  is  not  essential,  further  than  to  say  that  it 
tended  to  show  the  making  of  the  contract  as  alleged, 
performance  by  the  claimant,  and  the  refusal  by  the 
executor  of  the  estate  to  make  any  definite  or  permanent 
provision  for  the  support  and  maintenance  of  the  claim* 
ant,  although  he  is  old  and  infirm  and  unable  to  support 
himself;  hence,  there  was  evidence  tending  to  show  a 
breach  of  contract,  and  the  motion  for  a  nonsuit  was 
properly  overruled. 

1.    Before  considering  the  other  questions,  it  is  proper 
to  advert  briefly  to  the  sufficiency  of  the  assignments  of 
error  in  the  notice  of  appeal.    The  following  are  a  suf- 
ficient illustration  of  such  assignments  for  the  purposes 
of  this  case  :   '*4.  The  court  erred  in  sustaining  the  objec- 
tion of  the  claimant  to  the  question  propounded  for  the 
defendant  estate  to  said  witness  Jonathan  Morrison,  upon 
his  cross-examination,  which  question  was  as  follows: 
'Didn't  Mr.  McAtee  set  aside  provisions  enough  to  sup- 
port you  and  Mrs.  McAtee?'"     ••5.  The  court  erred  in 
overruling  the  objection  of  the  counsel  of  the  defendant 
estate  to  a  question  asked  of  said  claimant  Morrison, 
which  is  as  follows :  *I  will  ask  you  to  state  whether  you 
have  any  means  by  which  you  can  support  yourself  otiier 
than  your  claim  against  this  estate?'  and  permitting  the 
witness  to  answer  *No  sir,'  over  the  objection  of  the  de- 
fendant estate.'*     ••?.  The  court  erred  in  instructing  the 
jury  that  'where  the  contract  alleged  is  once  shown  to 
exist,  the  burden  of  proving  that  it  was  abandoned,  or 
that  the  estate  had  been  released  therefrom,  is  upon  the 
estate  before  it  can  be  relieved  of  its  liability  thereon.'" 
**8.  The  court  erred  in  instructing  the  jury,  'the  measure 
of  damages  in  this  case,  if  you  find  that  the  plaintiff 
should  recover,  is  such  sum  as  would  pay  for  Morrison^s 
support  and  maintenance  for  the  time  which  Morrison 
would  probably  live  after  the  death  of  McAtee  as  shown 
by  the  mortality  tables. ' "    The  contention  for  respondent 
is  that,  although  the  notice  of  appeal  specifies  with  reas- 
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enable  certainty  the  particular  rulings  of  the  trial  court 
which  are  claimed  to  have  been  erroneous,  it  is  insufficient 
because  it  does  not  also  specify  wherein,  or  upon  what 
ground,  it  is  claimed  such  rulings  are  erroneous.  The 
provision  of  the  statute  that  "the  nptice  of  appeal  shall 
specify  the  grounds  of  error  with  reasonable  certainty " 
(Hill's  Code,  §  537)  has  been  repeatedly  enforced  by  this 
court  Whenever  the  question  has  been  presented  it  has 
always  been  held  that  a  general  assignment  of  error  is 
insufficient  The  sufficiency  of  such  an  assignment  was 
carefully  considered  in  the  recent  case  of  Herbert  v.  Dufur, 
23  Or.  462  (32  Pac.  Rep.  302),  and  further  discussion  of 
the  question  is  unnecessary  at  this  time.  But  we  have 
never  held,  nor  do  we  think  the  statute  contemplates, 
that  the  notice  of  appeal  shall  also  specify  the  particular 
reasons  upon  which  it  is  claimed  the  ruling  of  the  trial 
court  is  erroneous,  when  such  ruling  is  challenged  on  the 
ground  that  it  is  not  the  law  as  applicable  to  the  issues 
and  facts  of  the  particular  case.  In  such  case  it  is 
thought  to  be  sufficient  to  specify  in  the  notice  of  appeal 
the  particular  ruling  of  the  trial  court  upon  which  the 
apx)6llant  would  rely  as  error  in  the  appellate  tribunal, 
without  stating  the  particular  reasons  for  such  claim; 
and  this  we  understand  to  be  the  prevailing  practice  in 
this  state.  The  object  of  the  assignments  of  error  in  the 
notice  of  appeal  is  to  notify  the  respondent  and  appellate 
tribunal  of  the  particular  error  upon  which  the  appellant 
intends  to  rely  on  the  appeal,  so  that  the  respondent  may 
intelligently  prepare  his  defense,  and  the  court  examine 
the  record.  The  notice  of  appeal  in  this  case  does  specify 
the  particular  errors  upon  which  the  appellant  intends  to 
rely  upon  this  appeal,  and  is,  we  think,  sufficient  under 
the  statute. 

2.  The  charge  of  the  court  in  this  case  is  made  up 
wholly  from  requests  for  instructions  by  the  parties.,  and, 
as  is  often  the  fact  in  such  cases,  however  careful  and 
painstaking  the  trial  judge  may  be,  there  is  an  irrecon- 
cilable conflict  in  the  instrutions  as  given  to  the  jury. 
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At  the  request  of  the  defendant  estate  the  court  instructed 
the  jury  that  *'if  you  should  find  for  the  plaintiff,  then 
you  should  deduct  from  the  amount  otherwise  necessary 
to  support  the  claimant,  any  amount  which  he  could  reas- 
onably earn  during  the  same  time  for  himself."  How- 
ever, in  a  subsequent  detached  and  unconnected  portion 
of  the  charge,  at  the  request  of  the  claimant,  the  jury 
were  told  that,  if  they  should  find  in  favor  of  the  claim- 
ant, they  should  * 'assess  his  damages  at  such  sum  as  will 
give  him  a  reasonable  and  comfortable  support  during 
the  probable  length  of  Morrison's  life,  commencing  from 
the  twelfth  day  of  November,  1890,  the  date  of  McAtee's 
death,"  to  which  latter  instruction  the  defendant  estate 
duly  excepted.  These  instructions  are  inharmonious, 
conflicting,  and  misleading,  and  it  is  impossible  to  teU 
which  rule  the  jury  adopted  in  arriving  at  their  con- 
clusion. Whether  they  assessed  the  claimant's  damages 
at  such  sum  as  would  support  him  during  the  remainder 
of  his  life  according  to  the  rule  as  given  at  his  request^ 
or  whether  they  deducted  from  the  amount  necessary  for 
such  support  his  probable  earnings,  as  they  were  instruct- 
ed at  defendant's  request,  it  is  impossible  to  determine. 
For  this  reason,  if  for  no  other,  the  judgment  must  be 
reversed.  The  giving  of  inconsistent  and  contradictory 
instructions  is  error,  because  the  jury  will  be  as  likely  to 
follow  the  one  as  the  other,  and  the  fact  that  the  law  may 
be  accurately  stated  on  one  side  will  not  obviate  error  if 
thus  given  for  the  other  party:  Thompson,  CSiarging 
Jury,  §  69;  Schneer  v.  Lemp.  17  Mo.  141;  Toledo  By.  Co.  v. 
Shuckman,  50  Ind.  42;  Clem  v.  State,  31  Ind.  480;  Quinn  y. 
Donovan,  85  111.  194;  Van  Slyck  v.  MUla,  34  Iowa  375;  Davis 
V.  St.  Louis  R  B.  Co.  53  Ark.  117  (13  S.  W.  Rep.  801), 

3.  If  the  trial  court  prefers  to  give  instructions  in 
the  form  as  submitted  by  counsel,  rather  than  treat  such 
requests  as  embodying  counsels'  views  of  the  law,  to  be 
used  in  the  preparation  of  its  charge  to  the  jury,  it 
should  be  especially  careful  to  harmonize  such  instruc- 
tions before  giving  them.    If  this  is  not  done,  the  instruct 
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tions,  which  should  be  a  guide  to  the  jury,  only  serve  to 
confuse  and  mislead  them,  and,  as  was  said  by  Frazier, 
C.  J.,  in  Clem  v.  State,  31  Ind.  480,  '•make  the  trial  by 
jury  a  most  mischievous  institution."  The  evil  arising 
from  such  a  practice  was  noted  by  this  court  in  the  case 
of  Canlon  v.  Oregon  Short  LiTie  Railway  Co.  23  Or.  499  { 32 
Pac-  Rep.  397),  and  in  Knathla  v.  Oregon  Short  Line  Bail- 
way  Co.  21  Or.  137  (27  Pac.  Rep.  91). 

4.  And  further  than  this,  it  appears  that  several  of 
the  instructions  given  at  the  request  of  the  claimant, 
were  erroneous.  Take,  for  example,  the  one  already  set 
out  as  to  the  measure  of  damages.  If,  as  the  evidence 
tended  to  show,  the  claimant,  while  not  able  by  his  work 
or  labor  to  entirely  support  himself,  was  able  to  do  some 
work  which  would  partly  compensate  therefor,  he  would 
certainly  not  be  entitled  to  recover  as  damages  the  entire 
amount  necessary  for  his  support,  with  no  deduction  for 
his  probable  earnings.  The  measure  of  damages  for  a 
breach  of  a  contract  of  maintenance,  as  we  understand 
the  law,  is  such  a  sum  as  would  be  a  just  equivalent  for 
full  performance,  including  prospective  as  well  as  past 
damages:  Falea  v.  Eemmenway,  64  Me.  373;  ScJiell  v.  Plumb, 
55  N.  Y.  592;  Freeman  v.  Fogg,  82  Ma  408  (19  Ati  Rep. 
907).  In  the  case  at  bar,  as  the  consideration  for  the 
contract  of  maintenance  was  service  by  the  claimant,  the 
measure  of  damages  for  a  breach  of  the  contract  would 
be  a  sum  of  money  which,  together  with  its  income  at  a 
reasonable  rate  of  interest,  and  what  the  claimant  could 
reasonably  contribute  to  his  own  support  by  work  and 
labor,  would  be  sufficient  to  support  and  maintain  him 
from  the  time  of  the  breach  of  the  contract  during  the 
remainder  of  his  life;  and  not  such  a  sum  as  would  give 
him  a  reasonable  and  comfortable  support  during  that 
time,  not  taking  into  account  his  probable  earnings. 

5.  The  court  also,  in  another  instruction  given  for 
the  claimant,  instructed  the  jury  that  the  measure  of 
damages  **is  such  a  sum  as  will  pay  for  Morrison's  sup- 
port and  maintenance  for  that  time  which  Morrison  would 
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probably  live  after  the  death  of  McAtee,  as  shown  by  the 
mortality  tables."  This  is  not  only  erroneous  for  the 
same  reason  as  the  instruction  last  above  referred  to,  bat 
also  because  it  confined  the  jury,  in  determining  the 
probable  length  of  the  claimant's  life,  to  the  mortality 
tables  introduced  in  evidence.  Standard  mortality  tables 
showing  the  expectation  of  life  of  a  person  of  given  age, 
are  competent  for  the  purpose  of  showing  the  probable 
length  of  life  of  any  given  person;  but,  in  the  nature  of 
the  case,  cannot  be  conclusive.  They  are  simply  the 
result  of  calculations  based  upon  a  certain  average  rate 
of  mortality  as  shown  by  experience,  and  assuming  that 
all  of  the  same  age  are  of  equal  value.  But  the  consti- 
tution, habits,  and  health  of  individuals  differ  essentially, 
and  this  must  be  taken  into  consideration  in  estimating 
the  probable  length  of  life  of  any  given  person,  and  there- 
fore no  ordinary  table  of  expectation  of  life,  although  il 
may  offer  much  valuable  information,  can  alone  be  taken 
as  a  correct  rule  for  estimating  the  value  of  the  life  of 
any  particular  iiidividual:  ScTieffler  v.  Minneapolis  By.  (Jo. 
32  Minn.  518  (21  N.  W.  Rep.  711). 

As  the  other  alleged  errors  will  probably  be  obviated 
on  another  trial,  we  shall  pass  them  at  this  tima  Judg- 
ment reversed  and  a  new  trial  ordered. 


I  ^  4O0I  [Deddjed  Febniary  27, 1893;  tehearing  denied  July  13, 1893.] 
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ARCHBISHOP  tr.  HACK. 

Notice  of  Appeal— Spbcificatiow  of  Ebbob — Code,  |  637.— It  is  not 
enough,  onder  the  Oregon  Code,  {  527,  to  state  as  an  assignment  of  error 
that  the  trial  court  erred  in  admitting  or  rejecting  certain  testimony ; 
the  notice  of  appeal  must  specify  in  what  the  error  consats,  and  the 
ground  on  which  the  appellant  intends  to  rely  for  reyeisal.  Otherwise 
the  questions  will  not  he  considered.  State  y,  McKumony  8  Or.  485; 
North  Pacific  Terwxnal  Co,  y.  Loewenberg,  11  Or.  286;  Swift  ▼.  ifuiibey, 
17  Or.  532;  and  Thompson  y.  Life  Int.  Co.  21  Or.  466».ap£roTed  and  fol- 
lowed« 
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Per  Curiam. 

Washington  County:  Prank  J.  Taylor,  Judge. 

Defendant  appeals.    Affirmed. 

TJios.  H.  Tongue^  for  Appellant. 

Richard  Williams^  and  8.  B.  Huston,  for  Respondent 

Per  Curiam. — This  is  an  action  to  recover  the  pos- 
session of  real  property,  and  comes  here  on  an  appeal 
by  the  defendant  from  a  judgment  rendered  in  favor  of 
the  plaintiff.  The  grounds  of  error  upon  which  the  ap- 
pellant intends  to  rely  in  this  court  are  assigned  in  the 
notice  of  appeal  as  follows:  FiraU  error  of  the  court  at 
the  trial  of  this  cause  in  admitting  testimony  and  docu- 
ments on  behalf  of  plaintiff  and  objected  to  by  defendant, 
to  which  ruling  defendant  excepted,  and  the  exceptions 
were  allowed;  second,  error  of  the  court  in  excluding 
evidence  and  testimony  offered  by  defendant,  upon  objec- 
tions of  plaintiff,  to  which  ruling  defendant  excepted,  and 
the  exceptions  were  allowed ;  third,  error  of  the  court  in 
instructing  the  jury,  to  which  instructions  defendant  ex- 
cepted, and  the  exceptions  were  allowed ;  fourth,  other 
errors  apparent  upon  the  face  of  the  record. 

Under  the  rule  repeatedly  announced  by  this  court, 
and  as  has  often  been  said,  these  assignments  of  error 
are  insufficient  to  present  any  question  for  consideration 
in  this  court:  Herbert  v.  Dufur,  23  Or.  462;  State  v.  McKin- 
non,  8  Or.  485 ;  North  Pacific  Terminal  Co.  v.  Loewenberg, 
11  Or.  286  (3  Pac.  Rep.  683);  Sioift  v.  Mulk^,  17  Or.  532 
(21  Pac.  Rep.  871);  and  Thompson  v.  Life  Ins.  Co.  21  Or. 
466  (28  Pac.  Rep.  628). 

The  judgment  must  be  affirmed. 
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[Argued  February  6, 1893;  decided  March  7, 1893 J 

JACOB  BROWN  v.  FARMERS'  SUPPLY  CO. 

[8.  a  82  Pao.  Rep.  648.] 

HoRTGAOB  BT  CoRPOBATiON.— It  is  essential  to  the  proper  execution  of  a 
deed  or  mortgage  by  a  corporation  that  it  be  done  in  the  name  of,  and  in 
behalf  of,  the  corporation,  and  under  its  corporate  seal.  Eagle  Woolen 
MUl8  r.  MontietJi,  2  Or.  285;  Re  St.  Helem  MiU  Co,  8  Saw.  88,  cited. 

Idem — Equttablb  Mobtoaob. — A  defectiyely  executed  morti^age  may  be 
enforced  as  an  equitable  mortgage,  but  it  must  appear  that  the  mort- 
gagor agreed  to  pledge  the  property  mentioned,  and  that  he  attempted  to 
carry  out  the  agreement. 

MoBTGAOB — Officbbs  OP  Ck>BPOBATioir. — The  fact  that  certain  persons  are 
officers  of  a  corporation  does  not  authorize  them  to  mortgage  the  cor- 
porate property,  unless  authorized  by  the  board  of  directors.  Luae  r. 
hOimut  Ry.  Co,  6  Or.  125,  dted. 

EQurrABLB  MoBTQAGB  —  CoRPOBATiOKB. —  A  mortgage  reciting  that  a  certain 
corporation  has  conyeyed,  etc.,  executed  by  persons  signing  themselves 
respectively  "president"  and  "secretary,"  sealed  with  their  seals  and 
acknowledged  by  them  personally,  but  not  showing  that  these  persons 
are  corporation  officers,  or  that  the  instrument  is  executed  by  ooTx>orate 
authority,  is  not  the  contract  of  the  corporation ;  nor  will  such  an  instru- 
ment be  enforced  aa  an  agreement  to  mortgage,  or  aa  an  equitable 
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mortgage,  without  proof  that  the  corporation  received  the  consideration, 
or  that  the  instrument  was  executed  for  a  corporation  debt,  or  that  the 
corporation  was  liable  for  the  debt* 

Polk  County:  Reuben  P.  Boise,  Judge. 

This  is  a  suit  by  Jacob  Brown  and  another  against  the 
Farmers'  Supply  Depot  Company  and  one  J.  L.  Hart- 
man,  to  foreclose  a  mortgage.  The  complaint,  in  sub- 
stance, alleges  that  the  Farmers'  Supply  Depot  Company 
is  a  corporation,  organized  and  existing  under  the  laws 
of  Oregon,  and  on  the  thirty-first  day  of  December,  1888, 
it  made,  executed,  and  delivered  to  the  plaintiffs'  assignor 
its  promissory  note  for  $1,500,  due  one  year  after  date, 
the  formal  parts  of  which,  as  set  out  in  the  complaint, 
are:  *•  We,  the  Farmers'  Supply  Depot  Company,  promise 
to  pay,"  etc.,  and  is  signed  **F.  S.  Barzee,  pres.,  R  S. 
Cattron,  sec.  and  treas."  That,  at  the  same  time,  in 
order  to  secure  the  payment  of  the  note,  the  corporation 
executed  and  delivered  to  the  payee  thereof  a  mortgage, 
the  formal  parts  of  which  are:  "This  indenture  wit- 
nesseth:  That  the  Farmers'  Supply  Depot  Company,  of 
Monmouth,  Oregon,  for  and  in  consideration  of  the  sum 
of  II,  500,  to  us  in  hand  paid,  the  receipt  whereof  is  hereby 
acknowledged,  have  bargained,  sold,  and  conveyed,"  etc., 
and  is  signed  and  executed  as  follows:  *' Witness  our 
hands  and  seals  this  thirty -first  day  of  December,  1888, 
F.  S.  Barzee,  pres.  (seal),  E.  S.  Cattron,  sec.  and  treas. 
(seal)."  The  certificate  of  acknowledgment  states  that 
'*the  within  named  F.  S.  Barzee,  president  of  the  Farm- 
ers' Supply  Depot  Company,  and  E.  S.  Cattron,  secretary 
of  the  Farmers'  Supply  Depot  Company,"  personally 
appeared  before  the  officer  taking  the  acknowledgment, 
and  acknowledged  to  him  *'that  he  executed  the  same 
freely  for  the  uses  and  purposes  therein  named."  The 
complaint  also  avers  that,  by  mistake,  the  corporation 

*NoTK.— The  question  who  is  liable  on  an  instrament  executed  by  offi- 
cers of  a  corporation  is  presented  at  length,  so  far  as  promissory  notes  are 
concerned,  in  a  note  to  Matthews  t.  Dubuque  Mattreu  Cb.  19  L.  R.  A.  676. — 

RXPOBTEB. 
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seal  was  not  affixed  to  the  mortgage.  To  this  complaint 
a  demurrer  was  filed,  which,  being  overruled,  defendant 
Hartman  answered,  denying  the  allegations  of  the  com- 
plaint, and  setting  up  some  new  matter  not  material  to  be 
noticed  here.  A  trial  resulted  in  favor  of  the  defendant 
Hartman,  and  plaintiffs  appeaL 

A.  M.  Hurley,  for  Appellants. 

Ossian  Franklin  Paxton  (John  W.  Paddock  on  the  brief), 
for  Respondent. 

Bean,  J. — The  evidence  in  this  case  is  directed  entirely 
to  proving,  or  attempting  to  prove,  the  existence  of  the 
Farmers'  Supply  Depot  Company  as  a  corporation  de  facto; 
but,  as  we  are  of  the  opinion  that  the  instrument  sued  on 
and  introduced  in  evidence  is  not  the  mortgage  of  a  cor« 
poration,  nor,  under  the  allegations  of  the  complaint  or 
facts  disclosed  by  the  evidence,  can  it  be  treated  or  en- 
forced as  an  agreement  for  a  mortgage,  we  shall  pass — 
and  without  deciding — the  question  as  to  the  corporate 
capacity  of  the  Farmers'  Supply  Depot  Company. 

It  is  essential  to  the  proper  execution  of  a  deed  or 
mortgage  by  a  corporation,  that  it  be  done  in  the  name  of 
and  on  behalf  of  the  corporation,  and  under  its  corporate 
seal:  Davlin,  Deeds,  §  334 ;  Eagle  Woolen  Mills  Co.  v.  Mon- 
tietK  2  Or.  285 ;  Re  St.  Helens  Mill  Co.  3  Saw.  88 ;  Brin- 
ley  V.  Mann,,  2  Cash.  337.  The  mortgage  in  this  case  is 
not  executed,  nor  does  it  purport  to  be  executed,  by  or  in 
behalf  of  the  Farmers'  Supply  Depot  Company.  It  is 
executed  by  F.  S.  Barzee  and  E.  S.  Cattron,  in  their  own 
names,  sealed  with  their  seals,  and  acknowledged  by  them 
as  their  act  and  deed.  It  is  not  even  stated  in  the  mort- 
gage that  Barzee  was  the  president,  and  Cattron  the  sec- 
retary and  treasurer,  of  the  corporation,  or  that  they 
were  acting,  or  attempting  to  act,  for  the  corporation  in 
the  execution  of  the  instrument,  or  that  the  corporation 
had  in  any  way  authorized  such  a  mortgage  to  be  exe- 
cuted«     Indeed,  counsel  for  plaintiffs  practically  admits 
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that  this  instrument  is  not  the  deed  of  the  corporation, 
and  is  therefore  not  a  legal  mortgage ;  but  he  insists  that 
it  should  be  treated  as  an  agreement  for  a  mortgage,  and 
enforced  as  an  equitable  mortgage.  It  is  not  doubted 
that  a  mortgage  defectively  executed,  or  an  imperfect 
attempt  to  create  a  mortgage,  when  done  in  pursuance  of 
a  contract  between  the  parties,  will,  in  a  proper  case,  be 
enforced  in  equity  as  a  mortgage,  or  a  specific  lien  upon 
the  property  intended  to  be  mortgaged,  upon  the  prin- 
ciple that  equity  will  consider  that  as  done  which  is  agreed 
to  be  done:  Jones,  Mortg.  §§  168,  169;  Love  v.  S.  N.  Min- 
ing Co.  32  Cal.  639.  But  it  is  not  perceived  how  this  prin- 
ciple can  aid  plaintiffs  in  this  case,  because  there  is  neither 
allegation  nor  proof  that  the  instrument  in  question  is 
the  contract  of  the  corporation,  or  was  executed,  or  at- 
tempted to  be  executed,  by  its  authority.  It  does  not  ap- 
pear that  the  note  and  mortgage  were  executed  for  a  debt 
of  the  corporation,  or  that  it  received  the  consideration 
therefor,  or  was  in  any  way  liable  to  plaintiffs'  assignor 
at  the  time  the  note  and  mortgage  were  executed.  So 
far  as  the  facts  appear,  the  instrument  may  have  been 
executed  to  secure  the  individual  obligation  of  Barzee 
and  Cattron,  or  of  some  other  person,  without  the  knowl- 
edge or  consent  of  the  corporation. 

The  fact  that  Barzee  and  Cattron  may  have  been  offi- 
cers of  the  corporation  did  not  authorize  them  to  create 
a  lien  upon  the  corporate  property  by  the  execution  of  a 
mortgage,  unless  authorized  by  the  corporation:  Lusev, 
Isthmus  Transit  By.  Co,  6  Or.  125.  In  order  that  a  lien 
may  arise  by  reason  of  a  defectively  executed  mortgage, 
it  must  appear  that  the  instrument  was  attempted  to  be 
executed  by  the  mortgagor,  or  his  duly  authorized  agent, 
in  pursuance  of  an  agreement  indicating  an  intent  that 
the  property  described  or  rendered  capable  of  identifica- 
tion, is  to  be  held,  given,  or  transferred,  as  security  for 
an  obligation  or  debt  of  tfie  mortgagor.  No  such  fact 
appearing  in  this  case,  it  follows  that  a  court  of  equity 
cannot,  on  this  record,  decree  this  instrument  to  be  an 
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equitable  mortgage,  and  the  suit  must  be  dismissed :  hut, 
as  this  conclusion  is  reached  on  account  of  a  failure  of 
allegation  and  proof,  such  decree  will  be  made  without 
prejudice  to  another  suit  by  plaintiff  for  the  same  cause, 
if  he  shall  be  so  advised. 


[Argned  Fcbniary  20,  1893;    decided  March  7, 1803.] 

DAN  MARX  V.   CHARLES  GOODNOUGH  et  al. 

[8.0.82  Pac.  Rep.  511.i 

Partskbhhip — Right  to  an  A(xoi'NTi3r«. — The  purcliaser  of  a  partner's 
interest  in  a  firm  may  maintain  a  suit  in  equity  for  an  accounting,  even 
thongh  the  only  partnership  assets  consist  of  a  stock  of  goods  of  which 
the  plaintiff  has  an  inyentory. 

Union  County:  Morton  D.  Clifford,  Judge. 

Suit  for  an  accounting  and  dissolution  of  a  partnership. 
Plaintiff  had  a  decree,  and  defendants  appeal.     Affirmed. 

Wm.  H,  Winfree,  and  W,  H.  Holmes,  for  Appellants. 

C7-  H,  Finn,  Chas.  H.  Carter^  and  D'Arey  db  Bingham,  for 
Respondent 

Bean,  J. — This  is  a  suit  for  an  accounting  and  disso- 
lution of  the  partnership  composed  c^  W.  S.  Wines  and 
H.  B.  Glover,  formerly  doing  business  as  partners  at 
Island  City,  Union  County,  under  the  firm  name  of  W.  S. 
Wines.  A  demurrer  to  the  complaint  was  sustained  by 
the  court  below,  and,  on  appeal  to  this  court,  the  decree 
was  reversed  {Marx  v.  Qoodnongh,  16  Or.  26,  16  Pac. 
Rep.  918);  after  which  an  answer  was  filed,  and  the  cause 
referred  to  a  referee  to  report  the  law  and  the  facts. 
The  referee  reported  in  favor  of  the  plaintiff,  and  his 
report  was  confirmed  by  the  trial  court,  from  which 
defendants  appeal. 

The  facts,  as  disclosed  by  the  evidence  and  the  report 
of  the  referee,  and  about  which  there  is  no  dispute,  are 

XXIII.  0«.— 35. 
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that  in  1884  Wines  and  Glover  formed  a  partnership  foi 
carrying  on  a  harness  and  saddlery  business  in  Island 
City  in  the  name  of  W.  S.  Wines.  This  business  was 
continued,  as  agreed,  until  January  24, 1885,  when  Glover 
sold  his  half  interest  in  the  business  to  the  plaintiff,  but 
Wines  refused  upon  demand  to  let  him  into  possession  of 
the  property,  and,  on  the  twenty -sixth  day  of  the  same 
month.  Wines  sold  his  half  interest  in  the  stock  of  goods 
to  defendants,  who  thereupon  took  possession  thereof, 
but  not  of  any  books  or  choses  in  action,  and  refused  to 
admit  or  recognize  any  right  in  Marx  to  the  property, 
but,  on  his  request  for  an  inventory,  gave  him  a  copy  of 
the  one  they  had  taken,  and,  on  the  twenty-seventh  of 
January,  they  sold  and  disposed  of  their  entire  stock  of 
goods,  which  was  of  the  value  of  twenty-six  hundred 
dollars. 

The  argument  for  defendants  is  that,  under  these  facts, 
plaintiff  had  an  adequate  and  complete  remedy  at  law, 
and,  for  that  reason,  this  suit  should  have  been  dismissed. 
This  question  was  substantially  decided  adversely  to 
defendants'  contention  on  the  former  appeal  in  this  case 
The  only  material  difference  between  the  allegations  of 
the  complaint  then  before  the  court,  and  the  evidence,  is 
that  in  the  complaint  it  was  averred  that  defendants  re- 
fused to  permit  or  allow  the  plaintiff  to  look  at  or  examine 
the  accounts  of  the  firm,  or  in  any  manner  learn  the 
financial  condition  thereof,  and  that  an  accounting  of  the 
entire  partnership  business  was  necessary  in  order  to 
ascertain  the  value  of  plaintiff's  interest;  while  from  the 
evidence  it  appears  that  defendants  did  not  have  posses- 
sion of,  or  claim  any  interest  in  or  to,  the  books  of  the 
firm,  and  that  there  were  no  outstanding  accounts  or 
obligations  due  or  payable  to  the  partnership,  and  it  was 
not  indebted  in  any  sum,  but  all  the  property  it  owned  or 
possessed  was  the  stock  of  goods  in  question,  of  which 
plaintiff  had  a  full  and  complete  inventory  prior  to  the 
commencement  of  this  suit  But  it  is  not  perceived  bow 
this  fact  would  oust  a  court  of  equity  of  jurisdiction. 
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The  suit  still  remained  one  for  dissolution  and  settlement 
of  a  partnership,  in  which  the  remedy  administered  by  a 
court  of  equity  is  far  more  comprehensive  and  complete 
than  can  be  administered  in  a  court  of  law,  and  is  conse- 
quently one  of  the  well  recognized  heads  of  equity  juris- 
prudence. The  plaintiff,  by  his  purchase  from  Glover, 
did  not  obtain  any  separate  interest  in  the  property  or 
effects  of  the  firm,  but  only  Glover's  interest  or  share  of 
what  remained  after  an  accounting  and  the  payment  of 
debts,  if  any.  By  this  purchase  he  stands  in  the  place 
of  Glover,  and  has  the  right  to  call  for  an  accounting  and 
settlement  of  the  partnership  concern,  and  take  his  share, 
if  any  surplus  remains,  in  severalty:  Parsons,  Part. 
*359;  2  Bates,  Part.  §  927.  The  fact  that  plaintiff  knew 
the  condition  of  the  accounts  of  the  firm,  and  the  amount 
and  value  of  the  stock  of  goods,  before  he  commenced  his 
suit,  manifestly  did  not  prevent  him  from  having  recourse 
to  equity  {Personette  v.  Pryme,  34  N.  J.  Eq.  26),  for  he 
could  obtain  a  final  settlement  and  adjustment  of  the 
partnership  affairs,  and  distribution  of  the  partnership 
property,  in  a  court  of  equity  only.  Had  he  commenced 
an  action  at  law  for  the  conversion  of  the  property  by 
the  defendant,  it  is  probable  a  plea  of  partnership  would 
have  been  a  complete  defense. 

In  Miller  v.  Brigham,  50  Gal.  615,  it  appeared  that  the 
property  in  controversy  lately  belonged  to  a  co-partner- 
ship firm,  composed  of  the  defendant  and  one  Crbssin, 
and  that,  before  the  commencement  of  the  action,  the  lat- 
ter had  sold  and  conveyed  to  the  plaintiff  his  one  undivided 
half  interest  in  the  property.  Upon  these  facts,  and  the 
further  fact  that  the  defendant  had,  upon  demand  made 
by  the  plaintiff,  refused  to  let  the  latter  into  possession 
of  the  chattels,  the  court  below  gave  judgment  for  the 
plaintiff.  But  on  an  appeal  it  was  held  that,  upon  the 
facts  thus  disclosed,  the  action  could  not  be  maintained. 
*'The  effect  of  the  assignment  by  Crossin  to  the  plain- 
tiff," says  the  court,  **was  to  dissolve  the  co  partnership 
and  to  vest  the  plaintiff  with  a  right  to  insist  upon  an 
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account  of  the  joint  concern,  and  to  have  whatever  his 
assignor  would  have  been  entitled  to  upon  a  settlement 
of  the  affairs  of  the  co-partnership,  and  in  the  meantime 
the  defendant  Brigham  is  entitled  to  the  possession  of 
the  property  for  the  purpose  of  winding  up  the  affairs  of 
the  dissolved  co-partnership.  It  is  unnecessary  to  go 
over  the  authorities  which  support  this  prox>osition. 
Some  of  them  will  be  found  collated  in  Parsons,  Part 
2ed.  160,  noteC." 

From  these  premises  we  conclude  the  decree  of  the 
court  below  must  be  affirmed,  and  it  is  so  ordered. 


23    548 
iU£  [Allied  Februaiy  2,  1883 ;  decided  March  7, 1893.] 

89  817       J.  H.  COVENTON  et  al.  v.  F.  A.  SEUPERT.  et  al. 

^   ^  IS.  C.  82  Pac.  Rep.  608.1 

1.  E.\SEM.KNT — Prrscriptive  Right. — Au  uninterrupted  u.se  and  enjoyment 

of  an  easement  in  a  particular  way  for  the  statutory  ])eriod  affords  a  c<in- 
clusive  presumption  that  the  person  who  used  it  had  a  right  so  to  do, 
provided  the  use  be  not  by  authority  of  law,  or  by  agreement  with  the 
owner  of  the  inheritance :   Tolman  v.  Oasrif,  15  Or.  83,  cited. 

2.  Idem  —  PKRMiaaivi    Use— Parol    Grant.*— An   easement    cannot  be 

granted  by  parol,  but  that  it  originated  in  parol  permission  does  not 
aflfect  the  prescriptive  title  if  it  lias  been  u?<ed  for  the  requisite  period 
under  a  claim  of  right. 

8.  Adverse  Possession — Offer  to  PuRrH.\sE. — An  offer  to  purchase,  made 
after  the  statute  has  fUlly  run,  will  not  bar  the  claim  of  adverse  possession, 
unless  the  relation  of  landlord  and  tenant,  or  of  vendor  and  vendee 
under  a  contract  of  purchase,  once  existed  between  tiie  i>arties. 

4.  Deed  —  Appurtenances. — An  e-asenii'nt  such  as  a  ditch  passes  under  the 
genera]  term  of  appiirtenanfei*  in  a  dee<l,  and  need  not  be  specially 
mentioned :   Simmons  v.  Winters,  21  Or.  44,  approved. 

Wasco  County:  Lionel  R.  Webster,  Judge. 

This  suit  was  brought  by  J.  H.  Coventon  and  Cincin- 
nati, his  wife,  against  F.  A.  Seufert,  Anna  Seufert,  and 


♦Note. —  See  cases  of  Lawrence  v.  Spnnger,  31  Am.  St.  Rep.  712,  and  IHtz- 
man  v.  Boyce,  K»  Am.  St.  Rep.  537,  for  an  instnictive  discu^ion  of  Parol 
Licenses:  Their  Natun*  ami  Revocation. —  Rkporter. 
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T.  J.  Seufert  to  enjoin  them  from  diverting  the  waters 
of  an  irrigating  ditch. 

The  evidence  shows  that  the  land  ovzned  by  the  de- 
fendants, across  which  the  ditch  runs,  was  selected  by 
the  state  of  Oregon,  July  18,  1864,  under  the  provisions 
of  the  act  of  congress,  approved  September  4,  1841, 
and  commonly  known  as  the  *' Internal  Improvement 
Grant"  This  selection  was  approved  by  the  commis- 
sioner of  the  general  land  office,  and  by  the  secretary  of 
the  interior.  August  12,  1868.  The  state  of  Oregon,  on 
December  16,  1872,  granted  this  land  to  one  J.  Jackson, 
through  whom  these  defendants  claim  title  by  mesne  con- 
veyances. 

The  plaintifTs,  as  tenants  in  common,  are  the  owners 
of,  and  in  the  peaceable  and  exclusive  possession  of,  cer- 
tain real  property  described  in  the  complaint.  About  1863 
two  Italians  settled  upon  a  tract  of  vacant  land  now  owned 
by  the  plaintiffs,  and  dug  a  ditch  from  Five  Mile  Creek 
across  the  lands  now  owned  by  the  defendants,  and  con- 
ducted the  waters  of  said  creek  through  this  ditch  to 
their  land  claim,  for  the  purpose  of  irrigating  the  same 
These  Italians  continued  to  occupy  this  tract  of  land,  and 
to  use  the  ditch  for  said  purpose,  until  November  10, 
1866,  when  they  sold  their  claim,  and  surrendered  the 
possession  thereof,  to  W.  G.  Simpson,  who,  on  June  10, 
1872,  secured  the  legal  title  thereto.  Mr.  Simpson  con- 
tinued to  occupy  this  land,  and  to  use  the  ditch,  until  1873, 
when  he  died.  Thereafter  his  widow,  by  consent  of  his 
heirs,  occupied  the  place  and  used  the  ditch  till  1880, 
when  she  died.  The  plaintiff  C.  Coventon  is  the  daughter 
of  W.  G.  Simpson,  and  she  and  her  husband  have  secured 
the  legal  title  from  the  heirs,  and  have  occupied  the  place 
and  used  the  ditch  since  Mrs.  Simpson's  death.  The 
plaintiffs  claim  to  be  the  legal  owners  of  the  ditch,  and 
to  possess  the  right  to  divert  thirty-six  inches  of  water 
from  said  creek,  and  conduct  the  same  to  their  land,  as 
an  appurtenance  thereto,  by  reason  of  an  alleged  uninter- 
rupted possession  and  use  thereof  by  themselves  and 
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their  predecessors  and  grantors  for  a  period  of  more 
than  twenty-two  years ;  while  the  defendants  claim  that 
such  use  and  possession  has  been  by  the  license  and  in- 
dulgence of  their  predecessors  and  grantors. 

The  cause  was  referred  to  A.  R.  Thompson  to  take 
and  report  the  testimony,  and  upon  the  hearing  thereof, 
the  court  found  th£kt  plaintiffs  were  the  owners  and  pos- 
sessors of  said  water  ditch,  and  that  they  are  entitled  to 
divert  thirty-six  inches  of  water  from  Five  Mile  Creek, 
and  to  carry  the  same  through  said  ditch  to  their  prem- 
ises, from  the  first  day  of  May  until  the  first  day  of 
August  of  each  year,  and  fifteen  inches  for  the  remainder 
of  the  year;  said  thirty-six  inches  to  be  calculated  ac- 
cording to  the  natural  flow  with  a  fall  of  one  inch  to  the 
rod,  without  pressure ;  and  decreed  that  the  defendants 
be  enjoined  and  restrained  from  diverting  or  preventing 
the  flow  of  that  quantity  through  said  ditch*  bat  pro- 
vided that  defendants  might  use  said  ditch,  and  appropri- 
ate for  their  premises  the  excess  over  that  amount  of 
water,  upon  condition  that  they  do  not  interfere  with  the 
rights  of  the  plaintiffs  as  therein  decreed,  from  which 
decree  the  defendants  appeal. 

Zera  Siww  (Condon  db  Condon  on  the  brief),  for  Ap- 
pellants. 

Alfred  S.  Bennett,  for  Respondents. 

Moore,  J.  (after  stating  the  facts). — 1.  It  may  be 
stated  as  a  general  proposition  of  law,  that  if  there  has 
been  an  uninterrupted  user  and  enjoyment  of  an  easement 
in  a  particular  way  for  more  than  ten  years,  it  affords  a 
conclusive  presumption  of  right  in  the  party  who  shall 
have  enjoyed  it,  provided  the  use  be  not  by  authority  of 
law  or  by  agreement  with  the  owner  of  the  inheritance: 
Washburn,  Easem.  2  ed.  106;  Tolman  v.  Casey,  15  Or.  83 
(13  Pac.  Rep.  669).  The  evidence  conclusively  shows 
that  from  1863  to  1885  there  had  been  an  uninterrupted 
use  of  this  ditch  by  the  plaintiffs,  their  predecessors  and 
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grantors;  that  from  1866,  the  date  of  Simpson's  posses- 
sion of  the  land,  to  1885,  when  the  defendant  interfered 
with  the  ditch,  the  plaintiffs,  their  grantors  and  ances- 
tors, had  conducted  thirty-six  inches  of  water  from  said 
creek  to  their  land  during  the  irrigating  season  of  each 
year.  This  use  and  enjoyment  affords  a  presumption  of 
right  in  them  which  must  prevail,  unless  the  defendants 
can  show  that  such  possession  was  maintained  by  the 
license  or  indulgence  of  themselves,  their  grantors  or 
predecessors.  The  evidence  further  shows  that  when 
Mr.  Jackson  obtained  a  deed  from  the  state  for  the  land 
now  owned  by  the  defendants,  he  had  some  settlement 
with  Mr.  Simpson  in  relation  to  this  ditch.  Mrs.  Coven- 
ton, one  of  the  plaintiffs,  upon  her  direct  examination, 
testified  upon  this  subject  as  follows:  *'In  1872,  between 
Christmas  and  New  Year,  Mr.  Jackson,  a  man  that  owned 
the  place  that  Mr.  Seufert  now  owns,  he  came  to  me,  and 
told  me  that  he  wanted  to  see  my.  father  in  reference 
about  the  ditch,  and  left  word  with  me  for  my  father  to 
meet  him  somewhere  here  in  town, — I  don't  remember 
where,  but  I  think  it  was  at  Colonel  tiates'  office,  as 
Colonel  Gates  was  my  father's  lawyer, — to  compromise, 
to  see  whether  he  could  get  any  damage  or  not  for  the 
wat6r  running  across  his  land;  and  when  my  father  came 
into  town  to  settle  for  the  water  right,  he  went,  and  they 
settled  it  through  Colonel  Gates.  Colonel  Gates  told  me 
so.  I  didn't  hear  it.  My  father  also  told  me  that  he  had 
settled  it."  At  the  time  of  the  alleged  settlement — 
Christmas,  1872 — the  statute  of  limitations  for  the  re- 
covery of  real  property  was  twenty  years;  and  hence  the 
possession  of  Mr.  Simpson,  if  tacked  to  that  of  the 
Italians,  would  not  then  toll  the  entry  of  Mr.  Jackson, 
who  had  the  legal  title.  Was  the  settlement  such  a 
recognition  of  Mr.  Jackson's  legal  title  as  to  preclude  the 
presumption  of  hostility  upon  the  part  of  Mr.  Simpson, 
and  of  those  who  claim  under  him? 

2.     An  adverse  right  of  easement  cannot  grow  out  of 
a  mere  permissive  enjoyment:    Washburn,  EjaseuL  2  ed. 
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124.  The  burden  of  proving  that  plaintiffs  held  posses- 
sion by  license  or  indulgence  was  cast  upon  the  defend- 
ants; it  was  their  duty  to  show  what  was  embraced  in 
this  settlement.  In  the  absence  of  this  proof,  can  it  be 
presumed  that  this  settlement  was  the  purchase  of  the 
right  to  mam  tain  the  ditch?  An  easement  cannot  be 
granted  by  parol;  yet,  if  Mr  Simpson  purchased  frpm 
Mr.  Jackson  the  right  to  use  the  ditch,  and  used  the  same 
for  ten  years,  and  such  use  was  acquiesced  in  by  Mr. 
Jackson  and  his  grantees,  it  would  be  such  an  exercise  of 
the  easement,  under  a  claim  of  right,  as  to  give  a  pre- 
scriptive right  to  the  same.  It  is  no  objection  to  grant- 
ing an  easement  by  prescription  that  the  same  was 
originally  granted  or  bargained  for  by  parol.  That  the 
use  began  by  permission  does  not  affect  the  prescriptive 
right,  if  it  has  been  used  and  exercised  for  the  requisite 
period  under  a  claim  of  right  on  the  part  of  Mr.  Simpson 
and  his  heirs,  and  their  grantees  If  the  use  of  a  way  is 
under  a  parol  consent  given  by  the  owner  of  the  servient 
tenement  to  use  it  as  if  it  were  legally  conveyed,  it  is  a 
use  as  of  right:  Gould,  Waters,  §  338;  Washburn,  Easem. 
2  ed.  127.  The  plaintiffs  have  used  the  ditch  a&  if  it 
had  been  legally  conveyed  to  them, — that  is,  they  have 
exercised  such  acts  of  ownership  over  it  as  a  man  would 
over  his  own  property,  —  and  the  court  must  presume,  in 
the  absence  of  any  evidence  to  the  contrary,  that  the 
settlement  was  a  parol  consent  or  transfer  by  Mr.  Jack- 
son to  Mr  Simpson  of  the  right  to  use  the  ditch,  and 
hence  it  was  a  use  as  of  right. 

3.  No  offer  to  purchase  after  the  statute  has  fully 
run  will  bar  the  claim  of  adverse  possession  unless  the 
relation  of  vendor  and  vendee  under  a  contract  to  pur- 
chase, or  of  landlord  and  tenant,  once  existed  between 
the  parties.  It  would  appear  from  the  evidence  that 
plaintiffs'  possession  and  that  of  their  grantors  and  pre- 
decessors had  been  open,  notorious,  peaceable,  continu- 
ous, and  adverse  for  the  full  period  of  more  than  ten 
years. 
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4.  Appellants  contend  that,  since  none  of  plaintiffs* 
deeds  contain  any  mention  of  this  ditch  or  easement,  no 
right  thereto  could  pass  under  the  habendum  clause  of 
**  appurtenances  thereunto  belonsring/'  and  hence  the 
possession  of  the  plaintiffs  cannot  be  tacked  to  that  of 
their  grantors  and  ancestor.  In  Kent  v.  Waite,  10  Pick. 
141,  objection  was  made  to  a  deed  upon  the  same  ground, 
and  the  court  held  that  aright  of  way,  or  other  easement 
appurtenant  to  the  land,  would  pass  by  a  grant  of  the 
land  without  any  special  mention  of  it  being  made.  So 
in  Simmons  v.  Winters,  21  Or.  44  (27  Pac.  Rep.  7;  28  Am. 
St  Rep.  727),  Lord,  J.,  says:  **  When  there  is  no  express 
grant  or  sale  of  a  ditch  or  water  right  mentioned  in  the 
deed  of  land,  other  than  may  be  included  in  the  use  of  the 
word  appurtenances,  the  question  is,  whether  the  interest 
of  the  grantor  m  such  ditch  and  right  to  the  use  of  the 
water  would  be  conveyed  or  pass  to  the  grantee  by  such 
deed.  The  maxim  of  law  is,  that  whoever  grants  a  thing, 
is  supposed,  also,  tacitly  to  grant  that  without  which  the 
grant  would  be  of  no  avail."  In  Leonard  v.  Leonard, 
7  Allen,  280,  the  court  says:  **But  it  is  contended  that 
in  order  to  create  a  priority  of  use,  the  easement  must  be 
expressly  mentioned  in  the  deed  and  conveyed  by  it. 
In  support  of  this  position,  it  is  said  that  until  the  lapse 
of  twenty  years  the  adverse  user  consists  merely  of  a 
series  of  tortious  acts,  none  of  which  have  created  any 
right,  and  since  no  right  of  way  is  as  yet  legally  appur- 
tenant to  the  land,  it  will  not  pass  as  an  appurtenance, 
and  therefore  the  user  of  the  purchaser  is  not  in  privity 
with  the  user  of  his  grantor,  but  wholly  independent  of 
it  The  principle  that  a  disseisor  of  land  cannot  tack 
his  possession  to  that  of  a  prior  disseisor  under  whom  he 
does  not  claim,  and  with  whom  he  has  no  connection,  is 
stated  in  Melvin  v.  Proprietors,  5  Mete.  33  (38  Am.  Dec. 
384);  and  the  cases  there  cited  are  said  to  be  applicable 
to  such  a  case  as  this.  On  the  same  ground  it  is  con- 
tended that,  upon  the  death  of  the  person  who  has  used 
the  way  for  less  than  twenty  years,  the  subsequent  user 


554  COVENTON  V.  SSUVEBT.      [  Sup.  Ct 

Opinion  of  the  oourt— Moobx,  J« 

of  his  heir  ought  not  to  be  tacked  to  his  user,  but  is  inde- 
pendent of  it,  and  disconnected  with  it,  because,  no  right 
having  been  acquired  by  the  ancestor,  none  could  descend 
to  the  heir.  The  objection  has  apparently  equal  force 
in  both  cases,  for  in  neither  case  does  any  title  to  the 
easement  in  express  terms  pass.  Yet,  in  the  case  of  the 
heir,  it  is  settled  by  the  authorities  above  referred  to 
that  his  possession  may  be  tacked  to  that  of  his  ancestor. 
His  user  is  regarded  as  a  continuation  of  the  user  of  his 
ancestor,  on  account  of  his  privity  of  title  to  the  land  to 
which  the  easement  has  been  claimed  by  both  to  be  ap- 
purtenant. By  the  same  course  of  reasoning,  the  user  of 
an  easement  by  a  grantee  should  be  tacked  to  that  of  his 
grantor.  It  is  a  continuity  of  user  under  the  same  claim 
of  title,  though  without  any  real  transfer  of  title." 

Appellants  contend  that  the  decree  practically  gives 
to  plaintiffs  all  the  waters  of  the  creek  in  dry  seasons. 
The  right  of  plaintiffs  to  divert  the  waters  of  the  creek 
is  based  upon  their  adverse  user,  and  the  acquiescence  of 
the  riparian  proprietors  below  the  point  where  the  ditch 
enters  the  same.  If  no  more  water  is  diverted  by  the 
decree  than  they  have  been  using  for  a  period  of  more 
than  ten  years,  then  their  right  to  continue  the  diversion 
must  prevail.  The  quantity  of  water  to  be  appropriated 
is  to  be  measured  by  the  capacity  of  the  ditch  at  its 
smallest  part, — that  is,  at  the  point  where  the  least  water 
can  be  carried  through  it:  Pomeroy,  Rip.  Rights,  §  80. 
The  evidence  shows  that  the  water  from  this  ditch  has  to 
be  carried  in  a  pipe  below  the  grade  of  a  railroad  and 
thence  up  to  the  level  again,  and  for  this  purpose  an  iron 
pipe  seven  inches  in  diameter  had  been  used,  which  would 
carry  about  thirty-eight  and  one-half  inches,  but  that 
this  pipe  had  been  taken  out  and  its  place  supplied  by  a 
wooden  box  six  inches  square  with  a  carrying  capacity 
of  thirty-six  inches  of  water,  which  amount  was  awarded 
plaintiffs  by  the  decree  of  the  court  below,  which  is 
affirmed. 
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[Argued  February  9, 1893;  decided  March  7, 1893.] 

STATE  V.  CYRUS  SHAFFER. 

[S.C.82Pao.Bep.M5.] 

1.  CBIMI9AL  LAW  —  JBOPARDY^DlSAOBKKMBHTOr  JUBT~Ck>DB,  {  206.— The 

inability  of  a  jury  to  agree  upon  a  yerdict  is  a  sufficient  reason  for  their 
discharge,  and  trying  the  defendant  for  the  same  offense  before  another 
Jury  is  not  placing  him  twice  in  Jeopardy.  Hill's  Code,  {  206,  giving  the 
trial  court  power  to  dischaiigo  a  Jury  upon  their  inability  to  agree,  is  not 
in  conflict  with  article  I.,  section  12,  of  the  state  constitution,  providing 
that  no  man  shall  be  put  in  Jeopardy  twice  for  the  same  offense. 

2.  Skpakation  or  Jubt  nr  Capital  Cabb— DiscBBnoir  of  Coubt— Codb, 

{  198.^The  separating  of  the  Jury  during  the  trial,  with  proper  admoni- 
tion, is  properly  within  the  discretion  of  the  court  even  in  capital  cases : 
Code,  ;  198. 

Sb  Dtiho  DBCLABATioire— Admissibility — Discbetioiv  op  Coubt.— The 
admissibility  of  dying  declarations  is  always  a  preliminary  question 
addressed  to  the  court,  and  this  preliminaiy  inquiry  may  be  conducted 
either  in  the  presence  and  hearing  of  the  Jury,  or  otherwise,  as  the 
discretion  of  the  trial  Judge  may  dictate. 

4,  Idem  —  Crbdibility — Impeachiitg  DxcBASED.—The  credibility  of  dying 
declarations  is  always  a  question  for  the  jury,  and  the  credit  of  the 
deceased  may  be  impeached  by  showing  that  he  made  contradictory 
statements  as  to  the  homicide  and  its  cause ;  but  the  fiact  that,  at  a  time 
other  than  when  the  declarations  were  made,  he  expressed  a  hope  or 
belief  of  his  recovery  is  not  an  impeachment,  for  he  may  still  have 
considered  death  impending  at  the  time  the  declarations  were  made. 

Josephine  County:  Lionel  R.  Webster,  Jadge. 

Defendant  appeals.     Affirmed. 

Henry  L.  Benson,  district  attorney,  for  Respondent 

Smith  d:  Golvigy  for  Appellant 

The  defendant  was  indicted  for  murder  in  the  first 
degree  of  one  Jacob  Moll,  and,  upon  his  arraignment, 
pleaded  not  guilty.  A  trial  was  had  before  a  jury,  which, 
being  unable  to  agree  upon  a  verdict,  was  discharged 
by  the  trial  court.  A  second  jury  was  ordered  impaneled, 
and,  when  the  defendant  was  arraigned  before  them  for 
trial,  his  counsel  filed  a  motion  to  discharge  him  on  the 
ground  that  he  had  once  been  in  jeopardy  for  the  same 
offense.     The  court  overruled  the  motion,  and  upon  the 
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trial  the  jury  found  the  defendant  guilty  of  murder  in 
the  second  degree,  whereupon  the  court  sentenced  him 
to  the  penitentiary  for  life. 

Lord,  C.  J. — 1.  The  first  error  assigned  is  the  over- 
ruling of  said  motion.  The  record  properly  discloses  the 
inability  of  the  first  jury  to  agree  upon  a  verdict  before 
they  were  discharged  by  the  court.  The  contention  is 
that  the  trial  court  had  no  authority  to  discharge  the  first 
jury  sworn  in  the  case,  without  the  consent  of  the  defend- 
ant, because  of  their  inability  to  agree  upon  a  verdict  It 
is  conceded  that  the  court,  under  section  206,  Hill's  Ck)de, 
is  authorized  to  discharge  a  jury  when  it  satisfactorily 
appears  that  there  is  no  probability  of  their  agreement ; 
but  it  IS  claimed  that,  in  so  far  as  this  section  confers 
such  power  on  the  court,  it  is  in  conflict  with  section  12, 
article  I.  of  the  state  constitution,  which  provides  that 
**no  person  shall  be  put  in  jeopardy  twice  for  the  same 
offense. "  There  is  some  diversity  of  opinion  and  practice 
in  the  courts  upon  this  subject.  In  (Jom.  v  Cook,  6  Serg. 
&  B.  577,  it  was  held  that  the  court,  without  the  consent 
of  the  prisoner,  had  no  power  to  discharge  the  jury,  be- 
cause they  had  not  agreed,  and  said  they  could  not  agree 
upon  a  verdict,  and  the  doctrine  of  this  case  was  expressly 
approved  in  the  subsequent  case  of  Com.  v  Clue,  3  Rawle, 
498.  There  are  some  other  cases  sustainmg  the  same 
view.  But  the  inability  of  the  jury  to  agree  is  now  gen 
erally  regarded  as  such  a  necessity  as  will  warrant  the 
discharge  of  the  jury,  and  such  discharge  will  be  no  im- 
pediment to  a  second  trial  for  the  same  offense.  Mr. 
Bishop  says  that  *'in  England  and  Ireland,  at  present, 
and  in  the  greater  part  of  our  states,  when  a  reasonable 
period  for  discussion  and  reflection  has  been  given  to  the 
jury,  and  they  have  in  open  court  declared  themselves 
unable  to  come  to  an  agreement,  and  the  judge  is  satis- 
tied  of  the  truth  of  the  declaration,  they  may  be  dis- 
charged, and  the  prisoner  held  to  be  tried  anew  '* :  Bishop, 
Grim.  Law,  g  1033 ;  Ex  parte  McLaughliru  41  Cal.  216.     We 
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think  the  authority  conferred  by  our  statute  upon  courts 
of  justice  to  discharge  a  jury  from  giving  a  verdict  when- 
ever it  shall  satisfactorily  appear,  in  their  opinion,  that 
there  is  no  probability  of  their  agreement,  is  valid,  and 
sustained  by  the  weight  of  authority  and  practice.  But 
'*the  power,"  as  Mr.  Justice  Story  says,  '* ought  to  be 
used  with  the  greatest  caution,  under  urgent  circum- 
stances, and  for  very  plain  and  obvious  causes;  and  in 
capital  cases,  especially,  courts  should  be  extremely  care- 
ful how  they  interfere  with  any  of  the  chances  of  life  in 
favor  of  the  prisoner.  But,  after  all,  they  have  the  right 
to  order  the  discharge ;  and  the  security  which  the  public 
have  for  the  faithful,  sound  and  conscientious  exercise  of 
their  discretion  rests,  in  this,  as  in  other  cases,  upon  the 
responsibility  of  the  judges,  upon  their  oaths  of  office": 
United  States  v.  Perez,  9  Wheat.  581. 

2.  The  next  objection  is  that  the  court  allowed  the 
jury  to  separate  during  the  trial  of  the  defendant.  This 
is  a  matter  within  the  discretion  of  the  court,  who  may 
permit  the  jury  to  separate  pending  the  trial,  upon  jjrop- 
erly  admonishing  them  touching  their  duties.  It  is 
expressly  provided  by  our  code  that  the  jury  may  be 
kept  together  in  charge  of  a  proper  officer,  or  may,  in 
the  discretion  of  the  court,  at  any  time  before  the  sub- 
mission of  the  cause  to  them,  be  permitted  to  separate, 
but  in  either  case  they  may  be  admonished  by  the  court 
that  it  is  their  duty  not  to  converse  with  any  other  person, 
or  among  themselves,  on  any  subject  connected  with  the 
trial,  or  to  express  any  opinion  therein  until  the  case  is 
finally  submitted  to  them:  Section  198,  Hill's  Code; 
Stephens  v.  People,  19  N.  Y.  549. 

3.  The  next  assignment  of  error  is  that  the  court 
erred  in  overruling  the  objection  of  the  defendant  to  the 
dying  declarations  of  the  deceased.  The  ground  of  the 
objection  is  that  no  sufficient  foundation  had  been  laid 
for  their  introduction.  The  rule  is  well  settled  that,  to 
render  dying  declarations  admissible  evidence,  it  must 
appear  that  they  were  made  by  the  person  injured,  under 
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a  sense  of  impending  death,  and  without  any  expectation 
or  hope  of  recovery:  1  Greenleaf,  Ev.  §  158;  Boscoe, 
Crim.  Ev.  25.  The  admissibility  of  dying  declarations  is 
always  a  question  for  the  court,  as  a  preliminary  inquiry, 
to  ascertain  whether  the  deceased,  at  the  time  of  making 
them,  was  conscious  of  his  danger,  and  had  given  up  all 
hope  of  recovery.  But  the  courts  are  strict  in  requiring 
that,  before  admitting  them,  it  shall  be  made  clearly  to 
appear  that  the  declarant  was,  in  fact,  at  the  time  under 
the  sense  of  impending  dissolution,  and  entertained  no 
hope  of  recovery;  Swisher's  Case,  26  Gratt.  970;  Stale  v. 
Kilgore,  70  Mo.  553.  The  circumstances  proven  in  this 
case  before  the  court  come  within  this  rule,  and,  there- 
fore, the  proper  foundation  was  laid  for  the  introduction 
of  the  dying  declarations.  In  the  case  at  bar  it  appears 
that  the  trial  court  conducted  such  preliminary  inquiry 
out  of  the  presence  and  hearing  of  the  jury.  At  the 
argument  some  question  was  raised  whether  this  was  the 
proper  practice.  In  some  jurisdictions  it  is  considered 
good  practice  to  have  such  preliminary  examinations  con- 
ducted out  of  the  hearing  of  the  jury,  while  in  others  it 
rests  in  the  discretion  of  the  court  whether  such  exam- 
inations shall  be  conducted  in  or  out  of  the  hearing  of  the 
jury.  In  Svnsher  v.  Com.  supra,  the  witnesses  were  ex- 
amined by  the  judge  in  the  absence  of  the  jury.  In 
Johnson  V.  State,  47  Ala.  10,  the  evidence  was  heard  by 
the  judge  in  the  presence  of  the  jury,  who  were  cautioned 
not  to  regard  it  in  forming  their  verdict  In  People  v. 
SmUK  104  N.  Y.  493  (10  N.  E.  Rep.  873),  it  was  held  that 
such  preliminary  examination  may,  in  the  discretion  of 
the  court,  be  conducted  in  the  presence  of  the  jury. 
Pinch,  J.,  saying  that  *•  during  the  trial  of  the  prelim- 
inary issue  the  jury  stood  merely  in  the  attitude  of  spec- 
tators. They  had  no  concern  with  it,  and  knew  from  the 
statements  of  the  court  that  they  had  not.  They  under- 
stood that  out  of  its  result  something  might  come  before 
fhem  as  evidence,  or  nothing,  and  that  until  the  judge 
ruled,  the  facts  developed  were  for  his  consideration  and 
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not  for  theirs."  In  Doles  v.  The  State,  97  Ind.  565,  it  was 
held  that  it  is  within  the  discretion  of  the  trial  court 
whether  it  will  allow  the  state  to  introduce  such  prelim- 
inary proof  in  the  presence  and  hearing  of  the  jury,  or 
will  send  the  jury  out  during  the  introduction  of  such 
proof.  We  think  this  is  a  matter  addressed  to  the  discre- 
tion of  the  trial  judge,  who,  being  cognizant  of  all  the 
circumstances,  is  better  able  to  decide  it. 

4.  The  next  error  assigned  is  the  refusal  of  the  court 
to  allow  the  witness  R.  T  Armstrong  to  answer  a  certain 
question  propounded  to  him  by  counsel  for  the  defend- 
ant. The  record  discloses  that  R.  T.  Armstrong,  a  wit- 
ness for  the  defendant,  testified  that  he  was  present  with 
W.  F.  Horton  and  Dr.  Flannigan  at  the  bedside  of  Jacob 
Moll  about  3  o'clock  Monday  afternoon,  the  day  before 
Moll  died;  that  he  heard  a  conversation  between  Moll 
and  Dr.  Flannigan  about  the  result  of  Moll's  wound  and 
his  hope  of  recovery,  when  the  counsel  for  the  defendant 
asked  the  witness:  '* Please  state  what  that  conversation 
was,"  to  which  question  the  prosecuting  attorney  ob- 
jected on  the  ground  that  it  was  irrelevant  and  imma- 
terial, which  objection  was  sustained  by  the  court; 
whereupon  the  defendant,  by  his  counsel,  stated  to  the 
court  that  he  proposed  to  show  by  this  question  **that 
the  deceased  expressed  a  belief  that  he  was  going  to 
recover  at  that  time,  and  immediately  after  the  statement 
related  by  Dr.  Flannigan  was  made."  The  ground  of 
objection,  therefore,  to  the  ruling  of  the  trial  court  is, 
that  the  answer  to  the  question  would  have  shown  that 
he  entertained  hope  of  recovery  at  the  time  the  declarant 
made  the  dying  declarations  to  which  Dr.  Flannigan 
testified.  The  record,  however,  discloses  that  the  dying 
declarations  which  were  admitted  in  evidence  were  made 
between  9  and  10  o'clock  Monday  morning,  while  the 
conversation  by  which  it  is  offered  to  prove  that  the 
deceased  expressed  a  belief  that  he  was  going  to  recover 
occurred  between  3  and  4  o'clock  Monday  afternoon. 
There  is  nothing  to  show  that  the  witness  Armstrong 
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was  present  in  the  morning  when  the  dying  declarations 
were  made  by  Moll  to  his  physician.  Dr.  Flannigan,  nor 
any  evidence  tending  to  show  that  Moll  entertained  at 
that  time  any  expectation  or  hope  of  recovery.  Mani- 
festly, the  facts  upon  which  this  objection  is  based  are 
not  supported  by  the  record,  and,  unless  there  is  some 
other  reason  for  the  exclusion  of  the  testimony,  there 
was  no  error. 

The  rule  of  law  undoubtedly  is  that  the  credibility  of 
dying  declarations  is  to  be  determined  by  the  jury  in 
view  of  all  the  circumstances  under  which  they  were 
made.  The  fact  that  the  declarant,  at  some  time  subse- 
quently to  the  making  of  the  dying  declarations,  may 
have  expressed  some  hope  of  recoveiy,  in  no  way  tends 
to  show  that  he  entertained  any  hox)e  or  expectation  of 
recovery  when  the  dying  declarations  were  made.  The 
later  circumstance  is  a  separate  and  distinct  fact  or 
occurrence,  which,  standing  alone,  does  not  impeach  or 
contradict  the  dying  declarations,  or  show  that  when  the 
declarant  made  them  he  entertained  hope  of  recovery. 
It  is  no  doubt  true  that  when  dying  declarations  have 
been  admitted  in  evidence,  it  is  competent  to  show  that 
the  deceased  made  statements  concerning  the  transaction 
conflicting  with  such  dying  declarations  The  accused 
has  the  right  to  impeach  the  credit  of  the  deceased  by 
showing  that  he  made  contradictory  statements  as  to  the 
homicide  and  its  cause.  "  Statements  by  the  defendant,** 
says  Mr.  Bishop,  '* contradictory  of  dying  declarations, 
and  contradictions  in  the  latter,  may  be  shown  to  detract 
from  their  weight  with  the  jury":  1  Bishop,  Crim.  Pro. 
§  1209.  But,  for  the  reason  suggested,  it  is  not  perceived 
how  the  fact  sought  to  be  proved  tends  to  impeach  or 
contradict  the  dying  declarations.  For  similar  reasons, 
there  was  no  error  in  allowing  Dr.  Flannigan  to  answer 
the  other  question  propounded  to  him.  In  was  not  con- 
nected with  any  of  the  circumstances  under  which  the 
dying  declarations  were  made,  so  as  to  indicate   the 
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declarant's  state  of  mind,  or  to  impeach  the  fairness  of 
Dr.  Flannigan*s  statement  of  such  declarations. 

It  is  further  objected  that  the  court,  in  one  of  its 
instructions,  refers  to  the  statement  of  the  deceased, 
detailed  by  the  witness  Dr.  Flannigan,  as  dying  declara- 
tions. By  this  instruction  it  is  claimed  that  the  trial 
court  invaded  the  province  of  the  jury,  by  taking  from 
them  the  right  to  determine  whether  the  statement  was 
made  under  a  sense  of  impendiqg  death.  The  court 
merely  referred  to  the  statement  as  **the  dying  declara- 
tion of  Jacob  Moll,  deceased."  It  is  not  perceived,  after 
the  court  admitted  the  statement  as  the  dying  declaration 
of  the  deceased,  that  there  was  or  could  be  any  error  in 
referring  to  it  as  such. 

Upon  the  whole,  we  are  unable  to  discover  that  there 
was  any  error.     The  judgment  must  be  affirmed. 


[  Decided  June  6, 1808.] 

R.  P.  McCONNAUGHY  v.  H.  C.  WILSON. 

Lake  County. 

This  was  an  action  for  the  recovery  of  money  paid  by 
the  plaintiff  for  the  defendant  for  his  benefit,  upon  his 
authority,  and  at  his  request.  The  case  was  tried  before 
a  jury  at  the  October  term,  1892,  and  the  plaintiff  recov- 
ered judgment  for  nine  hundred  and  twenty-nine  dollars 
and  thirty-two  cents,  with  interest  thereon  from  January 
1,  1892,  and  from  that  judgment  this  appeal  is  taken. 

Wm.  A,  WilaJiire,  for  Appellant. 

Lionel  K  Webster,  for  Respondent. 

Per  Curiam. — Judgment  affirmed. 

XXIILOr.— S8. 


Sn  Stats  v.  Dunn.  [  Sup.  Oi 

Opinion  of  the  oonrt—Loim,  C  J. 
[Argued  March  14, 1893;  decided  Maitib  20, 1893.] 

STATE  V,  R  H.  DUNN. 

[a  a  82  Pbc.  Rep.  621.] 

irDBOKifcT ~ Code,  }  1808— Note  Barred  bt  Limitation. —  Forgery,  under 
section  1808,  HilPs  Code,  may  be  predicated  of  any  instrument  that  may 
be  the  basis  of  an  action,  or  is  of  such  a  character  that  it  may  defraud 
another,  or  injuriously  affect  his  rights;  therefore,  a  note  which  appears 
upon  its  face  to  be  barred  by  the  statute  of  limitations  may  be  the  sub- 
ject of  forgery,  since  the  defense  of  limitation  may  be  waived  by  the 
maker,  and  the  note  become  the  foundation  of  a  valid  judgment^  and 
establish  a  legal  liability. 

Multnomah  County:  Thomas  A.  McBride,  Judga 

Defendant  pleaded  guilty  to  a  charge  of  forgery  under 
section  1808  of  Hill's  Code,  and  entered  a  motion  in  arrest 
of  judgment  because  the  indictment  does  not  state  a  crime. 
The  motion  was  overruled,  and  defendant  appeals.  Af- 
firmed. 

Nathan  D.  Simon  (McOinn  S  Sears  on  the  brief),  for 
Appellant 

Oeo.  E.  Chamberlain^  attorney-generaU  and  WUson  T. 
Hwme,  district  attorney,  for  Respondent. 

Lord,  C.  J. — The  defendant  pleaded  guilty  to  an 
indictment  which  charged  that  he,  "on  the  fifteenth  day 
of  December,  1892,  in  the  county  of  Multnomah,  and  state 
of  Oregon,  did  wilfully,  knowingly,  and  feloniously  utter 
and  publish  as  true  and  genuine,  to  one  W.  G.  Jenne,  a 
a  certain  false  and  forged  writing  and  promissory  note, 
knowing  the  same  to  be  false  and  forged,  the  tenor,  pur- 
port, and  effect  whereof  is  as  follows: — 

'•'$165.  Portland,  Or.,  December  14,  1882. 

'  "Ninety  days  after  date,  without  grace,  we  jointly  and 
severally  promise  to  pay  to  the  order  of  R.  H.  Dunn  one 
hundred  and  sixty-five  dollars  for  value  received,  with 
interest  from  date,  payable  at  the  rate  of  ten  per  cent 
per  annum  until  paid,  principal  and  interest  payable  in 
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United  States  gold  coin  at  the  Ainsworth  National  Bank« 
in  Portland,  Oregon;  and  in  case  suit  or  action  is  insti- 
tuted to  collect  this  note,  or  any  portion  thereof,  we 
promise  to  pay  such  additional  sum  of  money  as  the  court 
may  adjudge  reasonable  as  attomey*s  fees  in  said  suit  or 

action. 

•••Jonathan  Richardson. 

••'J.  J   Fisher.' 

— with  intent  to  injure  and  defraud  the  said  W.  G.  Jenne 
and  other  persons,"  etc.  Before  judgment  was  rendered 
on  defendant's  plea  of  guilty,  he  filed  a  motion  in  arrest 
of  judgment,  upon  the  ground  that  the  facts  stated  in  the 
indictment  do  not  constitute  a  crime,  which  the  court 
overruled  and  thereafter  sentenced  him  to  imprisonment 
in  the  penitentiary. 

It  will  be  observed  that  nearly  ten  years  have  elapsed 
since  said  note  became  due,  or  a  cause  of  action  accrued 
thereon,  and  our  statute  prescribes  that  an  action  can 
only  be  commenced  on  a  contract  of  this  character  within 
six  years  after  the  action  has  accrued.  Hill's  Code,  §  6. 
Upon  this  state  of  the  case,  the  contention  for  the  de- 
fendant is  that  the  note  set  out  in  the  indictment  appears 
on  its  face  to  be  barred  by  the  statute  of  limitations,  or 
not  to  be  enforceable,  and  is  therefore  not  such  an  instru- 
ment as  can  be  the  subject  of  forgery.  The  defendant  is 
indicted  under  section  1808,  Hill's  Code,  which  provides 
that  **If  any  person  shall,  with  intent  to  injure  or  defraud 
any  one,  falsely  make,  alter,  forge,  or  counterfeit  *  ♦  ♦ 
any  promissory  note,  ♦  ♦  ♦  or  shall,  with  such  in- 
tent, knowingly  utter  or  publish  as  true  and  genuine  r.ny 
such  false,  altered,  forged,  or  counterfeited  record,  writ- 
ing, instrument,  or  matter  whatever,  shall  be  punished 
by  imprisonment  in  the  penitentiary  not  less  than  two 
nor  more  than  twenty  years."  By  this  section  the  utter- 
ing or  passing,  as  well  as  the  making,  of  a  forged  instru- 
ment, is  declared  a  forgery.  They  are  separate  and  dis- 
tinct crimes,  though  both  offenses  are  forgery.     The 
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party  uttering  need  not  be  the  party  who  forged  the 
instrument.  To  make  out  the  offense,  it  is  sufficient  that 
the  writing  or  instrument  should  be  forged  or  altered; 
that  the  party  uttering  or  passing  it  knew  it  to  be  false, 
altered  or  forged;  and  that  he  should  utter,  or  attempt 
to  utter,  it  with  intent  to  injure  or  defraud  some  one. 

As  defined  by  Mr.  Bishop,  **  Forgery  is  the  false 
making,  or  materially  altering,  with  intent  to  defraud,  of 
any  writing  which,  if  genuine,  might  apparently  be  of 
legal  efficacy,  or  the  foundation  of  a  legal  liability": 
2  Bishop,  Crim.  Law,  S  523.  **But/'  he  further  observes, 
"to  constitute  an  indictable  forgery,  it  is  not  alone  suf- 
ficient that  there  be  a  writing,  and  that  the  writing  be 
false;  it  must  be  also  such  as  if  true  would  be  of  some 
legal  efficacy,  real  or  apparent,  since  otherwise  it  has  no 
legal  tendency  to  defraud'':  Id.  g  533.  **This  is  on  the 
principle,''  said  Gregory,  J.,  •^that  every  man  knows 
the  law,  and  is  able  to  appreciate  the  legal  effect  of  the 
instrument;  and  therefore  it  cannot,  in  legal  contempla- 
tion, defraud  any  one":  Reed  v.  State,  28  Ind.  397.  Hence, 
a  writing  invalid  on  its  face  cannot  be  the  subject  of 
forgery,  because  it  has  no  legal  tendency  to  injure  or 
defraud.  But,  while  a  writing  which  is  void,  or  without 
legal  efficacy  on  its  face,  cannot  be  the  subject  of  forgery, 
it  may,  when  it  is  shown  by  the  averment  of  proper 
extrinsic  facts,  be  capable  of  injury,  or  of  affecting  the 
rights  of  another.  Of  course,  if  the  instrument  is  void 
or  invalid  on  its  face,  and  cannot  be  made  good  by  aver 
ment,  the  crime  of  forgery  cannot  be  predicated  upon 
it.  An  indictment  for  forgery  must,  therefore,  disclose 
an  instrument  which  is  calculated  on  its  face  to  have 
some  effect,  or  extrinsic  facts  must  be  alleged  which  will 
enable  the  court  to  see  judicially  its  fraudulent  tendency: 
See  note  to  Anwkl  v.  Cost,  22  Am.  Dec.  306,  321.  In  this 
case  the  alleged  invalidity  of  the  note  appears  on  its  face, 
and  arises  from  the  fact  that  it  is  subject  to  the  bar  of 
the  statute  of  limitations. 

The  contention  is  that  the  note  is  not  enforceable,  on 
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account  of  the  bar  of  the  statute,  and  cannot,  therefore, 
be  the  subject  of  forgery,  because  in  such  case  there  can 
be  no  legal  tendency  to  injure  or  defraud  another.  This 
argument  proceeds  upon  the  principle  that  the  note,  if 
genuine,  would  be  void  and  worthless,  because  the  statute 
not  only  bars  the  remedy,  but  extinguishes  and  destroys 
the  legal  obligation,  and  consequently  the  note  could  not 
be  the  foundation  of  a  criminal  action  for  forgery.  But 
we  apprehend  it  is  not  absolutely  essential  that  a  writing 
or  note  must  be  capable  of  enforcement  to  be  the  subject 
of  forgery.  In  HaiokenwariV 8  Case,  1  Leach,  257,  the  de- 
fendant was  indicted  for  forging  a  bill  of  exchange.  The 
bill  was  not  stamped,  as  required  by  the  statute,  which 
provided  "that  a  bill  without  a  stamp  shall  not  be 
pleaded,  or  given  in  evidence,  or  be  available,  in  law  or 
equity."  It  was  contended  by  counsel  for  the  prisoner 
that  ''the  writing  was  not  a  bill  of  exchange,  but  a  piece 
of  waste  paper,  incapable  of  becoming  the  subject  of 
either  fraud  or  felony;  that  the  party  who  took  it  must  at 
the  time  have  known  that  it  was  not  a  legal  bill  of  ex- 
change, or  he  must  have  been  grossly  negligent,  the  defect 
being  visible  upon  the  face  of  it."  But  Buller,  J.,  over- 
ruled the  objection,  on  the  ground  that  the  stamp  acts 
were  merely  revenue  laws,  and  did  not  purport  in  any 
way  to  alter  the  crime  of  forgery,  and  that  the  effect  of 
the  stamp  act  saying  that  a  bill  without  a  stamp  shall  not 
be  pleaded,  or  given  in  evidence,  or  be  available,  in  law 
or  equity,  signified  only  that  it  should  not  be  made  use  of 
to  recover  the  debt  This,  and  other  cases  which  might 
be  cited,  indicate  that  it  is  not  absolutely  essential  for 
the  writing  or  instrument  to  be  enforceable  at  law  to 
predicate  forgery  upon  it.  While  it  is  true  that  a  writing 
alleged  to  have  been  forged  must,  if  genuine,  have  some 
legal  efficacy,  or  be  the  foundation  of  some  legal  liability, 
yet  it  is  not  always  necessary  that  it  should  be  enforce- 
able, to  be  the  subject  of  forgery.  It  is  sufficient  if  it 
may  be  the  basis  of  an  action,  or  is  of  such  a  character 
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that  it  may  defraud,  or  injuriously  affect  the  rights  of 
another. 

It  is  laid  down  as  a  fundamental  principle  that  statutes 
of  limitation  affect  the  remedy,  but  not  the  merits;  in  otiier 
words,  that  they  bar  the  remedy  merely,  but  do  not  ex- 
tin^ish  or  destroy  the  obligation.  Hence,  the  defense 
of  the  statute  is  a  personal  privilege,  and  no  one  can  com- 
pel any  one  to  take  advantage  of  it  if  he  chooses  not  to: 
13  Am.  &  Eng.  Bnc.  703-707.  Mr.  Wood  says  that  **a 
rule  of  great  importance  is,  that  the  bar  of  the  statute 
must  be  interposed  by  the  diligence  of  the  debtor,  and  as 
early  as  possible,  and  usually,  unless  otherwise  provided 
by  statute,  on  the  pleadings  previously  to  the  hearing, 
and  that  it  will  not  be  raised  by  the  court  unsolicited; 
and  also,  that  the  protection  afforded  by  the  statute  may 
be  waived  by  the  debtor."  *'The  law  allows  a  man  to 
be  honest  and  to  pay  an  honest  debt,  however  stale  and 
ancient  it  may  be.  He  may  interpose  the  statute  of  limita- 
tions, but  he  may  also  waive  it.  The  law  does  not  compel 
him  to  resort  to  this  defense,  nor  can  others  insist  upon 
it  for  him":  Brookville  A'a^  Bank  v.  Kimble,  76  Ind.  203. 
A  note  may  be  barred  by  the  statute  of  limitations,  and 
still  support  a  judgment,  if  no  defense  be  interposed.  In 
this  state,  on  contracts  of  this  character,  the  statute  only 
affects  the  remedy,  and  in  order  to  avail  a  party,  must  be 
pleaded,  if  it  does  not  appear  on  the  face  of  a  complamt, 
or  demurred  to  if  it  does.  This  being  so,  if  an  action 
should  be  begun  on  a  note  subject  to  the  bar  of  the 
statute,  the  makers  would  be  compelled  to  come  into 
court  and  defend  against  it  in  order  to  avoid  the  recovery 
of  a  judgment  upon  it.  This  shows  that  such  a  note  has 
some  efficacy  or  validity,  and  is  not  wholly  void,  even 
though  its  collection  might  be  defeated  by  such  appear- 
ance in  court,  and  it  is,  therefore,  within  the  principle 
announced,  the  subject  of  forgery. 

In  People  v.  Fadner,  10  Abb.  N.  C.  462,  it  was  objected 
that  the  indictment  was  void,  for  the  reason  that  the  note 
alleged  to  be  forged  was  usurious  and  void  on  its  face. 
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The  court  says:  ''The  answer  to  this  question  would 
seem  to  be  found  in  the  answer  to  another,  viz:  would 
the  maker  of  this  note,  if  genuine,  be  compelled  to  defend 
in  order  to  protect  himself  from  judgment  in  an  action 
founded  upon  it?  If  the  note,  in  the  form  set  forth  in 
the  indictment,  be  the  subject  of  legal  proceedings  in 
which  a  judgment  may  be  lawfully  recovered  against  the 
maker  on  default,  then  he  may  be  injured,  within  the 
meaning  of  the  statute.  It  is  an  injury  to  be  compelled 
either  to  defend  a  suit  or  suffer  judgment"  So,  here,  if 
the  makers  of  the  note  set  out  in  the  indictment,  if  gen- 
uine, would  be  compelled  to  come  into  court  and  defend 
in  order  to  protect  themselves  against  a  judgment  in  an 
action  founded  upon  it,  then  such  a  note  may  be  the  sub- 
ject of  legal  proceedings  in  which  a  judgment  may  be 
lawfully  recovered  against  the  makers  on  default,  and 
they  be  injured,  within  the  meaning  of  the  statute.  Such 
a  note  has  sufficient  efficacy  or  validity  to  sustain  a  judg- 
ment and  create  a  lien  upon  the  pi*operty  of  the  makers, 
unless  they  come  into  court  and  defend  against  the  action, 
as  provided  by  the  code.  It  is  a  writing,  according  to 
Mr.  Bishop's  definition,  which,  if  genuine,  might  be  of 
legal  efficacy,  or  the  foundation  of  a  legal  liability.  It  is 
not  wholly  void  or  absolutely  worthless,  but,  as  we  have 
seen,  might  become  the  foundation  of  a  valid  judgment, 
and  thus  establish  a  legal  liability.  Such  being  the  case, 
the  makers  might  be  injured  or  prejudiced  by  it»  ''and 
that,"  said  the  judges  in  King  v.  Ward,  2  Lord  Raymond, 
461,  "makes  the  forgery  an  offense  for  which  an  indict- 
ment would  lie  at  common  law/'  and,  as  we  think,  under 
our  statute. 

The  judgment  is  aiBrmed* 
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STATE  V.  C.  P.  BYAM. 

[8.  aS2Pac.  Rep.  628.] 

1.  Btidbnce — Public  Records. —  The  contents  of  public  records  cannot  be 

proved  by  parol  as  a  general  proposition ;  and  the  qnestion  whether  the 
contents  of  public  records  that  are  not  within  the  jurisdiction  of  the 
court  can  be  proved  by  persons  skilled  in  such  work,  is  not  necessary  to 
be  decided  here,  since  it  is  not  shown  that  the  records  examined  by  the 
witness  were  public  i-ecords. 

2.  Criminal  Law— Burden  of  Proof— Selling  Land  Without  Hatii;<> 

Title — Code,  g  1783. —  In  criminal  cases  the  burden  of  proof  is  always 
on  the  prosecution,  and  under  an  indictment  for  selling  land  without 
having  title  thereto,  the  burden  of  proof  does  not  rest  upon  the  defend- 
ant to  show  that  he  had  title,  but  rests  upon  the  prosecution  to  show 
by  competent  evidence  that  the  defendant  did  not  have  title  to  the  prop- 
erty conveyed. 

Multnomah  County:  Morton  D.  Clifford,  Judge. 

Defendant  appeals.     Reversed. 

Nathan  D.  Simon  (McOinn  £  Sears  on  the  brief),  for 
Appellant 

Oeo.  E,  Chamberlain,  attorney-general,  and  Wilson  T. 
Hume,  district  attorney,  for  Respondent. 

The  defendant  was  convicted  and  sentenced  to  im- 
prisonment in  the  penitentiary  for  the  crime  of  selling 
and  conveying  real  estate  wiUiout  having  title  thereto, 
under  section  1783  of  Hill's  Annotated  Laws  of  Oregon. 
The  real  estate  which  defendant  is  charged  to  have  fraud- 
ulently so  conveyed  is  situated  in  the  town  of  Wheaton 
Heights,  Du  Page  County,  Illinois.  The  state,  in  order 
to  maintain  the  issues  on  its  part,  and  to  show  that  de- 
fendant had  no  title  to  the  property  conveyed,,  called  as 
a  witness  one  George  S.  Lewis,  who  testified  on  direct 
examination  that  he  was  the  constable  of  Albina  District, 
Multnomah  County,  Oregon;  that  he  was  in  Wheaton 
Heights  in  December,  1892,  and  while  there,  in  company 
with  one  Ira  Brown,  a  real  estate  dealer,  examined  the 
records  of  Du  Page  County,  and  found  that  defendant 
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did  not  own  any  property  appearing  of  record  in  that 
county ;  that  Ira  Brown  was,  or  claimed  to  be,  in  pos- 
session of  the  property  defendant  is  charged  with  having 
sold,  and  told  witness  he  was  the  owner.  On  cross-ex- 
amination the  witness  testified  that  he  did  not  have  a  de- 
scription of  the  property,  and  could  not  tell  who  was  the 
owner,  and  all  he  knew  about  the  ownership  was  what 
Brown  told  him ;  that  he  did  not  know  whether  the  records 
he  examined  were  the  records  of  deeds  for  the  county,  or 
whether  the  place  where  he  made  the  examination  was 
the  county  seat.  All  he  knew  about  the  matter  was  that 
Brown  told  him  they  were  the  records  of  Wheaton 
Heights,  and  he  found  them  in  a  building  at  that  place, 
in  charge  of  some  person  he  supi>osed  to  be  a  clerk  in 
the  office,  and  that  these  books  were  shown  him  in  re- 
sponse to  his  request  for  permission  to  examine  the 
records  affecting  the  title  to  the  land  in  question.  This 
evidence,  which  was  admitted  under  the  objection  and 
exception  of  the  defendant,  on  the  ground  that  it  was  in- 
competent and  hearsay,  is  all  the  evidence  given  or  offered 
on  the  trial  showing,  or  tending  to  show,  that  defendant 
did  not  own  the  property  conveyed  by  him.  At  the  close 
of  the  testimony  the  defendant,  by  his  counsel,  moved 
the  court  to  direct  the  jury  to  return  a  verdict  of  acquittal 
on  account  of  a  total  failure  of  proof,  which  being  over- 
ruled, defendant  was  convicted,  sentenced  to  imprison- 
ment, and  now  brings  this  appeal,  assigning  as  error  the 
admission  of  Lewis'  testimony,  and  the  refusal  of  the 
court  to  direct  the  jury  to  return  a  verdict  of  acquittal. 

Bean,  J.  (after  stating  the  facts).  — The  mere  state- 
ment of  Lewis'  testimony  is  sufficient  to  show  its  mani- 
fest incompetency.  He  does  not  know,  or  pretend  to 
know,  anything  about  the  title  to  the  land,  except  what 
Brown  told  him,  and  what  information  he  received  from 
looking  at  the  supposed  records. 

'  1.     That  the  contents  of  a  public  record  cannot  be 
proven  by  parol  is  so  elementary  that  it  would  be  useless. 
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to  dte  any  authorities  in  support  of  the  principle;  and, 
if  it  be  conceded  that  in  cases  of  this  character,  where 
the  records  are  not  within  the  jurisdiction  of  the  court, 
the  evidence  of  a  witness  skilled  in  the  examination  of 
records  and  in  searching  titles  is  competent  to  prove 
that  the  name  of  a  certain  person  does  not  appear  upon 
the  record  of  titles  as  the  owner  of  property  {Burton  v. 
Driggs,  20  Wall.  125;  1  Greenl  Ev.  §  93),  the  testimony 
oi  Lewis  does  not  come  within  the  rule,  because  it  does 
not  appear  that  he  is  skilled  in  such  matters,  or  that  the 
record  he  claims  to  have  examined  was  in  fact  the  record 
of  titles  for  Du  Page  County,  or  the  official  record  of  the 
titles  to  property  in  Wheaton  Heights.  It  seems  to  us, 
therefore,  that  there  is  a  total  failure  of  evidence  tending 
to  prove  one  of  the  material  allegations  of  the  indictment. 
2.  We  are  unable  to  agree  with  counsel  for  the  state 
that  this  is  a  case  in  which  the  burden  of  proof  rests 
upon  the  defendant  to  show  that  he  did  actually  have 
title  to  the  property  conveyed  by  him.  In  all  criminal 
cases  the  law  requires  the  prosecution  to  prove  every 
material  allegation  of  the  indictment  by  competent  evi- 
dence: 1  Bishop,  Orim.  Proc.  §  1056.  It  has  been  held, 
it  is  true,  in  prosecutions  for  selling  liquor  without  a 
license,  that  the  defendant  must  show  that  be  was  author- 
ized to  make  the  sale.  But  this  is  an  apparent,  rather 
than  an  actual,  exception  to  the  rule,  founded  on  neces- 
sity and  grounds  of  public  policy  It  proceeds  upon  the 
theory  that,  all  sales  of  liquor  being  prohibited,  except 
licensed  sales,  when  a  sale  is  shown,  the  presumption 
prima  facie  is  that  it  is  unlawful,  and  this  presumption 
makes  out  a  case  for  the  state  unless  it  is  overcome  by 
proof  of  license:  Bishop,  Stat.  Crim  J5  1051;  State  v, 
ScJimail,  25  Minn.  370.  But,  conceding  that  this  rule  ap- 
plies in  prosecutions  for  selling  liquor  without  a  license, 
no  such  presumption  can  attach  in  the  case  of  an  execu- 
tion of  a  conveyance  of  real  property.  It  is  not  pro- 
hibited by  law.  nor  is  it  prima  facie  unlawful,  but  the  pre- 
sumption is  that  every  conveyance  of  real  estate  is  law- 
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ful,  and  before  a  conviction  can  be  had  in  such  case  the 
prosecution  must  prove,  by  competent  evidence,  every 
material  ingredient  of  the  statutory  crime,  among  which 
is  the  want  of  title  in  the  defendant  to  the  property  con- 
veyed. There  being  no  such  proof  in  this  case,  the  court 
should  have  directed  a  verdict  of  acquittal,  and  for  a 
failure  to  do  so,  the  judgment  must  be  reversed  and  the 
cause  remanded. 
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[  Aigaed  March  21, 1893;  decided  March  28, 1893.] 

EJLIZABETH  LOVEJOY  v.  W.  S.  CHAPMAN, 

[8.  C.32Pac.  Rep.  687.1 

1.  Appbal — Rbfbkkb'8  Rbpobt— Weight  of  Evidkncb.— Findings  of  iMi 

by  a  referee,  on  conflicting  evidence,  and  having  sufficient  testimony  to 
support  them  will  not  be  disturbed  on  appeal,  on  the  ground  that  the 
weight  of  the  evidence  is  against  them.  '"^671 

2.  GoBTS  iw  EQuriY  Cases— Code,  §  654.— The  discretion  in  the  taxation  of        87   884 

costs  in  equity  cases,  vested  in  the  trial  court  by  Hill's  Code,  ^  564,  will  ^^  3J0 
not  be  reviewed  except  on  a  clear  showing  of  abuse;  and  it  is  not  an 
abuse  of  this  discretion  to  tax  the  costs  against  defendant  upon  a  decree 
rendered  in  favor  of  plaintiff  in  a  suit  to  redeem  a  contract  for  the  pur- 
chase of  land  wliich  had  been  assigned  to  defendant  as  security  for  a 
loan,  where,  although  plaintiff  did  not  tender  any  sum  to  defendant  for 
the  redemption  of  the  contract,  the  latter  did  not  admit  that  he  held  the 
property  as  security,  or  was  ready  or  willing  to  re-assign  the  contract  on 
payment  of  the  amount  due. 

3.  Pabol  Evidence— Mortgage.- Parol  evidence  is  admissible  to  show  that 

an  assignment  of  a  contract  of  sale  of  realty  was  in  fact  a  mortgage 
made  to  secure  a  loan.    SwegU  v.  Belle,  20  Or.  323,  approved  and  followed. 

4.  MoRTGAQE— Deed.— A  mortgage  created  by  an  assignment  of  a  contract 

of  sale  of  realty  to  secure  a  loan,  cannot  be  converted  by  the  mortgagee 
into  an  absolute  transfer  of  the  contract  without  the  mortgagor's  consent. 
Marshall  v.  Williams,  21  Or.  268,  approved. 

Multnomah  County:  James  A.  Feb,  Judge. 

Suit  by  Elizabeth  Lovejoy  against  W.  S.  Chapman  to 
redeem  a  land  contract  from  a  mortgage,  and  for  an  ac- 
counting of  the  proceeds  of  certain  mortgaged  chattels. 
Decree  for  plaintiff,  and  defendant  appeals.    Affirmed. 
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statement  of  the  case. 

Albert  H,  Tanner  (John  H.  Mitchell  on  the  brief),  for 
Appellant 

James  F.  Watson  (Edward  B.  Watson  on  the  brief),  for 
Respondent. 

This  is  a  suit  to  redeem  a  contract  of  sale  of  real 
property  made  by  the  Oregon  &  California  Railroad 
Company  to  plaintiff,  which  she  assigned  to  the  defend- 
ant. She  alleges  that  said  assignment  was  made  to  secure 
the  payment  of  two  hundred  and  fifty  dollars  loaned  to 
her  by  the  defendant,  and  that,  as  additional  security, 
she  mortgaged  to  the  defendant  a  large  quantity  of  goods 
and  canning  tools,  of  the  value  of  nine  hundred  and  sixty 
dollars,  which  he  sold,  and  converted  the  proceeds  to  his 
own  use ;  that  defendant  refused  to  permit  her  to  redeem 
the  contract,  and  that  the  amount  due  from  her  to  him 
wis  fully  paid  by  the  proceeds  of  said  sale.  The  answer 
practically  admits  that  the  certificate  evidencing  said 
contract  was  assigned  as  security  for  a  loan ;  that  de- 
fendant agreed  to  reassign  the  same  to  plaintiff  upon  the 
payment  thereof ;  and  that  plaintiff  having  failed  to  re- 
deem within  the  time  prescribed,  the  assignment  had  be- 
come absolute.  It  further  denies  that  the  amount  loaned 
was  not  more  than  two  hundred  and  fifty  dollai*s,  and 
alleges  that  the  several  sums  loaned  to  her,  and  paid  on 
her  account,  together  with  interest  thereon,  amounted  to 
one  thousand  three  hundred  and  twenty-two  dollars  and 
forty-three  cents,  and  credits  her  with  one  hundred  and 
fifty  dollars  on  account  of  the  sale  of  said  goods  and  can- 
ning tools.  After  the  issues  were  completed,  the  cause 
was  referred  to  Robert  G.  Morrow,  Esq.,  who  took  the 
testimony,  and  reported  his  findings  of  fact  and  conclu- 
sions of  law  thereon.  The  court  affirmed  this  report 
and  decreed  that  defendant  within  thirty  days,  reassign 
said  certificate  to  plaintiff,  upon  the  payment  to  him  of 
three  hundred  and  ninety-two  dollars  and  ninety  cents, 
and  awarded  costs  and  disbursements  to  plaintiff,  from 
which  decree  the  defendant  appeals. 


Mar.  1893.]  Lovejoy  v.  Chapman.  673 

Opinion  of  the  court  —  Moork,  J. 


Moore,  J.  (after  stating  the  facts). — The  evidence 
shows  that  on  June  16,  1880,  the  defendant,  by  W.  E. 
MulhoUan,  his  agent,  loaned  one  hundred  dollars  to  the 
l^laintiff,  and  that,  to  secure  the  payment  thereof,  she 
executed  and  delivered  to  said  MulhoUan  a  chattel  mort- 
c^age  upon  some  goods  and  canning  machinery;  that  on 
.Tune  thirtieth,  the  defendant,  by  his  said  agent,  loaned 
forty-five  dollars  more  to  plaintiff,  and  to  secure  the  pay- 
ment thereof,  she  executed  and  delivered  to  said  Mulhol- 
Ian  a  chattel  mortgage  for  one  hundred  and  forty-five 
dollars  upon  the  same  property;  that  the  debt  secured  by 
the  first  mortgage  was  merged  in  the  second;  that  on 
August  seventeenth  the  defendant,  by  his  said  agent, 
loaned  more  money  to  the  plaintiff,  and  she  executed  and 
delivered  to  said  Mulhollan  another  chattel  mortgage  for 
two  hundred  dollars  upon  the  same  property,  which 
.several  mortgages  were  duly  assigned  to  defendant. 
The  evidence  in  relation  to  the  amount  of  money  loaned 
to  plaintiff  on  August  seveuteenth  is  quite  confiicting. 
The  plaintiff  testifies  ftiat  she  received  a  sum  which, 
added  to  the  one  hundred  and  forty-five  dollars  she  owed 
the  defendant,  made  two  hundred  dollars,  and  that  the 
former  debts  were  merged  in  this  mortgage;  while  the 
defendant  testifies  that  he  loaned  her  at  that  time  two 
hundred  dollars,  and  that  this  was  in  addition  to  the  one 
hundred  and  forty-five  dollars,  and  in  this  he  is  corrobo- 
rated by  the  testimony  of  W.  E.  Mulhollan.  The  evidence 
further  shows  that  plaintiff  had  a  contract  with  Messrs. 
Mason,  Ehrman  &  Ck).,  of  Portland,  by  which  they  agreed 
to  purchase  canned  goods  from  her;  and  to  further  secure 
the  defendant  she  issued  an  order  on  Messrs.  Mason, 
Ehrman  &  Co.,  whereby  she  requested  them  to  pay  to 
W.  E.  Mulhollan  one  dollar  per  case  for  the  first  two 
hundred  cases  of  canned  goods  shipped  to  them  by  her. 
This  order  they  duly  accepted,  and  agreed  to  pay  upon 
said  conditions.  The  plaintiff  failed  to  deliver  any  goods 
to  them  upon  said  contract,  but  on  September  thirteenth 
she  delivered  to  Messrs.  E.  S.  Larsen  &  Co.  two  hundred 
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cades  of  canned  Bartlett  pears,  which  they  shipped  to 
San  Francisco  on  her  account,  and  ^ave  her  a  statement 
thereof,  which  she,  on  October  eighth,  duly  assigned  to 
said  W.  E.  Mulhollan,  who  commenced  an  action  skgainst 
said  Messrs.  E.  S.  Larsen  &  Co.  for  the  amount  due 
thereon,  and  judgment  having  been  rendered  against  him 
for  costs,  amounting  to  seventy-one  dollars  and  ninety- 
five  cents,  he  paid  the  same,  and  on  July  25,  1887,  re- 
assigned said  statement  to  plaintiff. 

The  plaintiff,  on  April  12,  1887,  for  the  expressed  con- 
sideration of  two  hundred  and  twenty-five  dollars,  and  in 
order  to  further  secure  the  defendant,  duly  executed  and 
delivered  to  him  said  land  certificate,  and  he  executed 
and  delivered  to  her  a  writing,  in  which  he  agreed  to 
reassign  said  certificate  upon  the  payment  of  the  amounts 
due,  and  interest.  The  plaintiff  testifies  that  at  that  time 
a  settlement  was  had,  and  that  two  hundred  and  twenty- 
five  dollars  was  the  whole  amount  due  from  her  to  him, 
while  defendant  testifies  that  he  ](>aned  her  this  two  hun- 
dred and  twenty-five  dollars  in  addition  to  the  former 
amounts.  It  appears  that  on  the  next  day  after  the 
execution  of  said  assignment,  defendant  loaned  plaintiff 
twenty-five  dollars,  and  since  said  assignment  of  the  cer- 
tificate, has  paid  to  the  railroad  company  eighty-three 
dollars  and  eighty-five  cents  as  installments  due  thereon. 

1.  The  conflict  in  the  testimony  as  to  the  amount 
due  the  defendant  renders  the  true  account  between  the 
parties  difficult  of  ascertainment  There  are,  however, 
some  circumstances  which  seem  to  illustrate  the  deal- 
ings of  the  parties,  and  no  doubt  aided  the  referee  in  reach* 
ing  a  conclusion  that  the  plaintiff's  theory  was  correct: 
1.  When  the  second  loan  was  made  of  fof  ty-five  dollars,  a 
new  mortgage  was  taken  for  one  hundred  and  forty-five 
dollars,  and  this  would  appear  to  indicate  that  when  each 
loan  was  made  it  was  added  to  the  previous  amount 
loaned,  and  a  new  mortgage  taken  to  secure  the  whole 
sum.  2.  When  the  order  was  given  upon  Messrs.  Mason, 
Ehrman  &  Co.  for  two  hundred  doUars,  if  there  had  in 
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fact  been  thre(|B  hundred  and  forty-five  dollars  due,  the 
>rder  would  probably  have  been  for  more  than  the 
u  mount  named  therein ;  and,  3,  the  consideration  of  two 
hundred  and  twenty-five  dollars,  expressed  in  the  assign- 
ment of  the  certificate,  would  appear  to  indicate  that  this 
was  the  amount  then  due.  The  referee  had  the  advant- 
age of  seeing  the  witnesses  and  of  hearing  them  testify, 
and  from  this  fact  he  is  better  able  to  pass  upon  the 
weight  of  the  evidence  than  any  court  can  be  from  an 
inspection  of  the  record;  and,  since  there  are  circum- 
stances which  tend  to  corroborate  him,  we  must  conclude 
that  his  findings  are  correct,  and  that  the  defendant  has 
inadvertently  overlooked  or  forgotten  that  each  mortgage 
or  other  security  embraced  all  the  preceding  loans. 

2.  Appellant  contends  that  the  costs  should  not  be 
taxed  to  him.  It  is  true  that  the  plaintiff  did  not  tender 
any  sum  to  the  defendant  for  the  redemption  of  the  cer- 
tificate; but  the  defendant  did  not  allege  that  he  held  the 
proi)erty  as  security  {or  a  loan,  or  that  he  was  ready  or 
willing  to  reassign  said  certificate  upon  the  payment  of 
the  amount  due.  Section  554,  HilUs  Code,  invests  the 
trial  court  with  a  discretion  in  the  taxation  of  costs  in 
equity  cases,  and  this  discretion  will  not  be  reviewed, 
except  in  cases  of  an  abuse  thereof. 

3.  That  the  certificate  was  assigned  as  a  security, 
there  can  be  no  doubt  That  such  a  transfer  is  a  mort- 
gage, and  that  this  fact  may  be  established  by  parol,  is 
the  settled  law  of  the  state:  Swegle  v.  BeUe,  20  Or.  323 
(25Pac.  Rep.  323). 

4.  The  assignment  having  been  executed  as  a  mort- 
gage, the  defendant  could  not  convert  it  into  an  absolute 
transfer  without  the  consent  of  the  plaintiff:  MarshaU  v. 
WiUiams,  21  Or.  268  (28  Pac.  Rep.  137). 

The  decree  will  be  affirmed. 
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[  Argued  March  16 ;  decided  March  28 ;  rehearing  denied  July  13, 1893.] 

i^l  GEO.  W.  HAHN  v.   GUARDIAN  ASSURANCE  00. 

[S.  C.  32  Pac.  Rep.  683.] 

1.  ArjENTH'    Authority— iNsr RANGE. —  The    acts   of  an    agent    performed 

within  the  scope  of  his  real  or  apparent  authority,  are  binding  upon  hia 
principal.  The  public  have  a  right  to  rely  upon  an  ngent's  apparent 
authority,  and  are  not  bound  to  inquire  as  to  his  special  powers  unless 
the  circumstances  are  such  as  to  put  them  upon  inquiry.  *  Ifardwtck  t. 
State  Inn.  Co.  20  Or.  547,  approved. 

2.  Agent  — EviDKKCE  of  Authority. — Where  a  person  represented  himself 

as  the  general  agent  of  an  insurance  company,  and  the  assured,  without 
knowledge  of  any  limitation  on  his  powers,  paid  him  the  ])remium  and 
leil  the  city,  entrusting  the  management  of  the  whole  affair  to  hia  hund>. 
and  afterwards  received  from  him  the  policy  which  the  company  had 
made  out  and  nent  to  him,  the  jury  are  justified  in  finding  tliat  the 
agent  was  a  general  agent,  and  not  an  agent  with  limited  or  special 
powere. 

3.  Expert  Testimony  —  Insurance  Risk. — The  queA>tion  whether  the  risk 

was  increased  by  changing  a  building  which  was  used  as  a  general  mer- 
chandise store  and  lighted  by  coal-oil  lamps,  to  a  variety  theater  and 
lighting  it  with  electric  lights,  relates  simply  to  matters  of  common 
knowledge  or  observation,  and  is  not  the  proper  subject  of  expert 
testimony. 

4.  Insurance  Adjusteb— Waiver  of  Proofs  of  Loss. — Preliminary  proolb 

of  loss  are  waived  by  the  fact  that  an  adjuster  of  the  company,  with  iti 
approval,  refused  to  adjust  or  settle  the  loss,  and  stated  to  the  insured 
that  the  loss  would  not  be  paid, 
i.  Insurance— Withdrawing  Waiver  of  Proof  of  Loss — Failure  to 
PsBSEVT  Proof. — Where  an  insurance  company  has  waived  the  presen- 
tation of  proofs  of  loss,  it  may,  within  a  reasonable  time,  withdraw  this 
waiver  and  require  the  proofe  as  prescribed  in  the  policy.  Thus,  where 
the  proofs  of  loss  had  been  waived,  bnt  some  time  before  the  period  for 
presenting  such  proo&  had  expired,  the  general  agent  of  the  company 
wrote  to  the  attorneys  for  the  assured,  requesting  them  to  famish  the 
proofe  of  loss  in  accordance  with  the  terms  of  the  policy,  and  enclosing 
blanks  for  that  purpose,  with  an  assurance  that  the  matter  would  receive 
attention,  the  assured  must  present  proofs  of  loss  as  required  by  the 
policy,  or  he  cannot  recover. 

Multnomah  County:  B.  D.  Shattuck,  Judge. 

This  is  an  action  brought  to  recover  the  sum  of  $1,000 
upon  a  policy  of  fire  insurance,  issued  by  the  defendant 

*  Note.— A  case  involving  the  same  question  here  presented,  and  having 
a  valuable  note  attached,  will  be  found  in  19  Am.  St.  Rep.  000.— RsroBTKR. 
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to  the  plaintiff  upon  his  two- story  frame  building,  situated 
in  Ellensburg,  in  the  state  of  Washington.  The  verdict 
and  judgment  were  for  the  plaintiff,  and  defendant  ap- 
peals.    Reversed. 

Joseph  Simon  (Dolph  do  Mallory  on  the  brief),  for  Ap- 
pellant 

Qeo,  E,  WilliamB  (Wood  <B  Linthicum  on  the  brief),  for 
Respondent. 

Lord,  C.  J.— The  facts  show  that  on  the  tenth  day  of 
December,  1888,  the  plaintiff  insured  with  the  defendant, 
through  its  agent  Henry  Ackerman,  the  above  premises 
against  loss  or  damage  by  fire,  for  the  period  of  one 
year,  and  that  defendant  issued  to  the  plaintiff  its  policy 
of  insurance  upon  the  same,  for  which  he  duly  paid  the 
premium  therefor  at  the  rate  of  teu  per  cent,  or  one  hun- 
dred dollars;  that  on  the  fourth  day  of  July,  1889,  a 
general  conflagration  occurred  in  Ellensourg,  which  de- 
stroyed a  large  portioi}  of  the  town,  including  the  build- 
ing so  insured  and  owned  by  the  plaintiff;  that  at  the 
time  the  said  bulldiug  was  insured,  and  the  policy  issued, 
it  was  occupied  for  the  purposes  of  a  general  merchan- 
dise store,  and  so  continued  to  be  occupied  until  sometime 
during  the  month  of  April  preceding  the  fire,  when  the 
character  of  the  occupation  of  the  building  was  changed 
from  a  general  merchandise  store  to  a  variety  theater ; 
that  a  few  days  after  the  fire  W.  L.  Chalmers,  an  adjuster, 
went  to  EUensburg  in  the  employ  of  several  companies, 
including  the  defendant,  to  adjust  and  settle  their  losses, 
but  that  he  refused  to  adjust  the  loss  on  plain  tiff  *s  build- 
ing, on  account  of  the  change  in  its  occupancy.  The 
defendant  refused  to  pay  the  loss,  and  denied  liability 
therefor,  mainly  upon  three  grounds:  First,  that  Mr. 
Ackerman,  the  agent  at  Portland,  was  a  special  agent 
with  limited  powers,  and  with  no  authority  outside  of 
Multnomah  Ck>unty,  state  of  Oregon ;  second^  that  there 
had  been  a  change  in  the  character  of  the  occupation  of 
xxin.  Ok.— 37. 
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the  building,  which  increased  the  hazard,  and  avoided 
the  policy  by  its  express  terms-;  third,  that  there  had 
been  a  failure  to  furnish  the  proofs  of  loss  required  by 
the  terms  of  the  ix>licy.  The  conditions  of  the  policy 
issued  to  plaintiff,  relied  upon  to  defeat  the  recovery, 
are  as  follows:  **This  entire  i)olicy  *  *  *  shall  be 
void  if  the  hazard  be  increased  *  *  *  by  any  change 
*•  ♦  *  in  the  possession  of  the  subject  *  *  *  of 
*  ♦  *  insurance,  etc.  •  •  •  if  fire  occur,  che  in- 
sured shall  give  immediate  notice  of  any  loss  thereby,  in 
writing  to  this  company,  and  within  sixty  days  after  the 
fire,  unless  such  time  is  extended  in  writing  by  this 
company,  shall  render  a  statement  to  the  company,  signed 
and  sworn  to  by  said  insured,  *  *  *  as  to  the  lime 
and  origin  of  the  fire ;  the  interest  of  the  insured  and  of 
all  others  in  the  property;  the  cash  value  of  each  item 
thereof,  and  the  amount  of  loss  thereon;  all  incumbrances 
thereon,"  etc.      • 

The  testimony  for  the  plaintiff  shows  that  Ackerman 
represented  himself  to  be  the  agenUof  the  defendant,  and 
solicited  the  insurance  of  plaintiff's  property;  that  he 
negotiated  the  insurance  of  his  property  in  the  state  of 
Washington  with  Ackerman,  and  with  no  other  person ; 
that  he  left  the  matter  of  the  insurance  wholly  with  Acker 
man,  and  left  for  New  York,  supposing  that  he  had  full 
authority  to  act  as  agent  for  the  company  in  the  state  of 
Washington,  and  without  knowledge  or  information  of 
any  limitation  on  his  powers ,  that  he  received  the  policy 
from  Ackerman,  and  paid  him  the  premium  for  it  Upon 
the  part  of  the  defendant,  the  record  discloses  that  it  ac- 
cepted the  risk,  issued  the  policy,  received  the  premium 
without  objection,  and  treated  the  policy  as  valid  until 
after  the  fire.  Upon  this  state  of  the  case,  the  plaintiff 
contends  that  the  defendant  by  its  conduct  held  Acker- 
man out  as  its  duly  accredited  agent,  and  he  was  justified 
in  assuming  that  he  had  full  authority  to  effect  the  insur- 
ance. The  defendant,  by  its  testimony,  sought  to  limit 
the  authority  of  Ackerman  to  'that  of  a  local  agent. 
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whose  jurisdiction  was  confined  to  Multnomah  County, 
and,  consequently,  claimed  that  he  had  no  authority  to 
write  policies  or  take  risks  on  buildings  in  the  state  of 
Washington,  nor  to  speak  for,  or  bind,  the  company  in 
relation  to  any  risk  outside  of  his  territory.  Upon  the 
issue  thus  presented  relative  to  Mr.  Ackerman's  powers 
as  agent  in  the  premises,  the  decision  rested  with  the 
jury  under  proper  instructions  from  the  court.  As  the 
jury  found  a  general  verdict  for  the  plaintiff,  it  must  be 
conceded  that  Ackerman's  authority  as  agent  is  estab- 
lished, unless  the  facts  and  circumstances  to  sustain  the 
plaintiff's  side  of  the  issue  are  insufficient  for  that  pur- 
pose. 

1.  The  acts  of  an  agent,  performed  within  the  scope 
of  his  real  or  apparent  authority,  are  binding  upon  his 
principal.  It  is  enough,  if,  under  all  the  circumstances, 
he  had  apparent  authority  in  the  matter,  although  in  fact 
his  authority  was  limited.  **  Persons  ileahng  with  them 
in  that  capacity,"  says  Mr.  Wood,  *'are  not  bound  to  go 
beyond  the  apparent?  authority  conferred  upon  them,  and 
inquire  whether  they  are  in  fact  authorized  to  do  a  par- 
ticular act  for  the  company.  It  is  enough  if  the  act  is 
within  the  scope  of  their  apparent  power,  and  beyond 
this  third  persons  are  not  bound  to  make  inquiry": 
2^  Wood,  Ins.  §  408.  In  Hardwick  v.  Insurance  Co.  20  Or. 
547  (26  Pstc.  Rep.  840),  Bean,  J.  says:  •* Where  insur- 
ance companies  deal  with  the  community  through  a  local 
agency,  persons  having  transactions  with  the  company 
are  entitled  to  assume,  in  the  absence  of  knowledge  as 
to  the  agent's  authority,  that  the  acts  and  declarations  of 
the  agent  are  as  valid  as  if  they  proceeded  directly  from 
the  company."  In  PTioenix  Ins,  Co.  v.  Spiers,  87  Ky.  297 
(8  S.  W.  Rep.  458),  the  court  says  i  "As  to  third  ^aarties, 
the  agent  should,  in  the  absence  of  notice  to  the  contrary, 
be  regarded  as  possessing  all  the  i>owers  his  occupation 
fairly  imports  to  the  public.  Under  this  rule,  an  agent 
who  solicits  the  insurqpce,  takes  the  application,  receives 
the  premium^  and  delivers  the  policy,  may,  in  our  opin- 
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ion,  by  his  conduct  or  acts,  bind  his  company  ♦  *  ♦  in 
the  absence  of  knowledge  upon  the  part  of  the  assured 
that  his  powers  in  this  respect  have  been  restricted." 
The  assured  has  the  right  to  rely  upon  the  event's  ap- 
parent authority,  and,  unless  the  circumstances  are  such  as 
to  put  him  upon  inquiry,  he  is  not  bound  to  inquire  as  to 
the  agent*s  special  powers.  Nor  can  the  authority  of  an 
agent  be  questioned  when  the  acts  of  the  company  have 
been  such  as  to  amount  to  a  recognition  of  his  agency: 
Swan  V.  Liverpool  Ins,  Go.  52  Miss.  704.  And  Mr.  Wood 
says  that  '*  where  an  agent  is  authorized  to  take  a  risk 
in  one  place,  it  is  presumed  that  he  had  authority  to  take 
them  anywhere,  and  a  risk  taken  by  him  ou&ide  of  his 
real  jurisdiction  will  be  binding  upon  the  company*': 
Wood,  Ins.  §  529 ;  Lightbody  v  Jt^orth  American  Ins,  Co.  23 
Wend.  18 ;  jEtna  Ins.  Co.  v.  Maguire,  51  111.  342. 

2.  In  the  light  of  these  principles  of  the  law,  assum- 
ing the  testimony  for  the  plaintiff  to  be  true,  the  jury  was 
authorized  to  find  that  Ackerman  was  a  general  agent» 
and  empowered  to  effect  insurance  upon  property  located 
in  the  state  of  Washington  There  was  nothing  in  the 
circumstances,  as  indicated  by  the  testimony,  to  excite 
inquiry  as  to  the  extent  of  his  agency  He  did  not  in* 
form  the  plaintiff  that  .his  jurisdiction  was  confined  to 
Multnomah  County,  Oregon,  nor  that  his  application 
must  be  forwarded  to  the  generfil  agent  at  San  Fran* 
Cisco  for  his  approval.  He  represented  himself  as  the 
agent  of  the  company,  and  solicited  the  insurance  on  the 
property  located  in  the  state  of  Washington.  He  as- 
sumed to  act  with  the  full  authority  of  an  unrestricted 
agency.  By  his  conduct  the  plaintiff  was  led  to  believe 
that  he  was  vested  with  full  powers  to  act  for  the  com- 
pany,  and  bind  it  by  his  engagements,  and  on  this  account 
he  put  the  whole  matter  of  insuring  his  property  in  the 
agent's  hands,  and  left  for  other  parts  of  the  country  to 
which  his  business  called  him.  He  dealt  wholly  with 
Ackerman ;  he  paid  the  premium  to  him,  and  the  com- 
pany received  it,  and  issued  the  policy  and  sent  it  to 
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Ackerman,  who  delivered  it  to  the  plaintiff.  By  his  acts, 
conpled  with  the  acts  of  the  company,  the  jury,  who 
were  to  decide  as  to  the  extent  of  his  agency,  were  author- 
ized to  find  that  Ackerman  was  vested  with  the  powers  of 
a  general  agent. 

3.  The  next  assignments  of  error  relate  to  the  com- 
petency and  admissibility  of  certain  expert  testimony 
sought  to  be  introduced  by  the  defendant,  which  was  dis- 
allowed by  the  court.  The  defendant  claims  that  it 
should  have  been  permitted  to  prove  by  the  testimony  of 
experts  that  the  change  in  the  character  of  the  occupa- 
tion of  the  building  materially  increased  the  risk,  and 
also  to  prove  by  such  testimony  how  the  change  in  the 
occupation  of  the  building  was  regarded  generally  by 
underwriters.  The  building' insured  was  occupied  as  a 
general  merchandise  store,  insured  at  ten  per  cent  pre- 
mium, and  lighted  by  coal-oil  lamps.  Upon  the  change 
of  occupancy,  electric  lights  were  substituted.  Whether 
the  change  of  occupancy  increased  the  risk  was  a  question 
for  the  consideration  of  the  jury.  The  general  rule  is 
that  expert  testimony  is  not  admissible  as  to  matters  of 
common  knowledge  or  observation,  of  which  the  jury  can 
judge  as  well  as  the  witness.  When  the  subject  of  a  pro- 
posed inquiry  is  not  a  matter  of  science,  but  of  common 
observation,  npon  which  the  ordinary  mind  is  capable  of 
forming  a  judarment,  the  opinion  of  an  expert  is  not  ad- 
missible: Milwaukee  R,  R  Co.  v.  Kellogg,  94  U.  S.  472; 
1  Smith's  Lead.  Cas.  286. 

It  is  competent  for  an  insurance  company  to  prescribe 
the  terms  and  conditions  upon  which  it  will  assume  risks. 
It  may  decide  what  risks  are  hazardous,  or  extra  hazard- 
ous, or  what  are  not  so,  and  if  they  are  specified  and 
named  in  the  policy,  and  prohibited,  a  violation  of  the 
condition  avoids  the  policy.  This  policy  contains  no  pro- 
visions inhibiting  or  forbidding  the  writing  of  policies  on 
variety  theaters.  The  plaintiff  was  entitled  to  make  the 
change,  unless  it  increased  the  risk.  The  question  was 
whether  the  change  in  the  occupation  of  the  buildiug  in- 
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creased  the  risk  Its  determlDation  involves  no  questiOQ 
of  science  or  skill,  but  simply  matters  of  common  knowl- 
edge or  observation,  which  the  jury  is  as  competent  to 
judge  and  determine  as  the  witnesses  offered  as  experts. 
It  is  only  in  reference  to  matters  upon  which  the  unedu- 
cated mind  is  incapable  of  forming  a  judgment  that 
experts  are  permitted  to  give  their  conclusions.  Hence, 
**it  is  not  competent,"  as  Mr.  Wood  says,  **to  inquire  of 
a  witness  what  the  effect  is  upon  a  risk,  by  leaving  a 
house  unoccupied*  or  whether  a  nsk  has  been  increased 
by  certain  alterations  therein,  nor  whether  certain  facts 
would  have  influenced  the  rate  of  premium,  or  were 
material  to  the  nsk  Nor  is  it  competent  to  show  what 
is  generally  understood  among  insurance  men  respecting 
the  hazardous  or  non-hazaerdous  character  of  a  certain 
trade  or  business ;  or  whether  a  loss  resulted  from  negli- 
gence; or  whether,  if  certain  facts  had  been  known  to  the 
witness,  he  would  have  taken  the  risk;  or  whether  he 
would,  under  a  certam  state  of  facts,  have  consented  to 
additional  insurance;  whether  putting  an  additional 
number  of  stoves  into  a  building  would  have  increased 
the  risk;  whether,  if  certain  facts  had  been  known  to  the 
agent,  he  would  have  issued  a  policy,  or  would  have  com- 
municated them  to  bis  pnncipar'.  2  Wood,  Ins.  §  534»  and 
cases  cited.  And  in  all  cases  it  may  be  said  that»  utiless 
the  matters  upon  which  the  witness  is  called  to  give  his 
opinion  are  properly  matters  of  skill  or  science,  the  facts 
must  be  shown  and  the  jury  determine  the  result  from 
them. 

4.  The  next  objection  is  to  the  failure  of  the  plaintiff 
to  furnish  the  proof  required  by  the  pobcy.  The  record 
discloses  that  W  L.  Chalmers  was  an  adjuster  who  was 
employed  by  several  insurance  companies,  including  the 
aefendant,  to  adjust  and  settle  their  losses.  The  testi- 
mony indicates  that  he  was  a  man  of  wide  experience  in 
such  matters,  and  in  whom  confidence  was  reposed  by 
the  companies  employing  him,  and  that  he  went  to  Ellens- 
burg  to  adjust  and  settle  the  loss  sustained  by  the  com- 
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panies  he  represented.  Mr.  Landers,  the  general  agent 
of  the  defendant,  testifies  that  Chalmers  was  employed 
to  examine  into  defendant's  claim,  the  time  being  a  few 
days  after  the  fire,  but  that  no  instructions  were  given  to 
him  not  to  appraise  or  adjust  plaintiff's  loss.  In  the  dis- 
charge of  his  duties,  he  obtained  an  estimate  of  the  value 
of  the  loss,  but  when  he  was  informed  of  the  change  in 
the  use  and  occupation  of  the  building,  he  refused  to  pro- 
ceed and  adjust  the  loss.  He  at  once  wrote  to  the  gen- 
eral agent  of  the  company,  informing  him  of  the  change, 
and  of  his  conduct  in  the  premises,  which  the  agent  ap- 
proved. Plaintiff  testifies  that  subsequently  Chalmers 
told  him  that  he  could  not  adjust  the  loss  because  he  had 
notice  not  to  do  so;  that  adjustments  on  other  property 
belonging  to  the  plaintiff  were  all  right,  but  that  this  loss 
would  not  be  paid  by  the  company  The  plaintiff  also 
testifies  that  about  the  first  of  August  he  had  a  conversa- 
tion with  Ackerman,  who  told  him  that  the  loss  would 
not  be  paid  on  account  of  the  change  of  occupancy.  Sub- 
stantially upon  this  state  of  facts,  the  plaintiff  claims 
that  Chalmers  was  also  an  agent  of  the  defendant,  and 
authorized  to  bind  it  withm  the  scope  of  his  employment, 
which  included  the  authority  to  waive  the  preliminary 
proof  of  loss.  Hence,  the  plaintiff  contends,  when  Chal- 
mers, and  also  Ackerman,  stated  to  the  plaintiff  that  the 
loss  would  not  be  paid  on  account  of  the  change  in  the 
occupancy  of  the  building,  it  was  a  denial  on  the  part  of 
the  defendant  of  its  liability,  and  operated  as  a  waiver 
by  it  of  the  requirement  to  furnish  proof  of  the  loss. 

There  is  some  diversity  of  opinion  as  to  whether  an 
adjuster  has  authority  to  waive  preliminary  proof  of  loss, 
but  it  seems  to  us,  as  Elliott,  J.,  said,  that  ''the  better 
reason  is  with  the  cases  that  hold  that  he  has;  for  a  com- 
pany that  sends  an  agent  to  ascertain  the  nature,  caus^, 
and  extent  of  the  loss,  and  employs  him  in  that  particu- 
lar line  of  duty,  may  well  be  deemed  to  have  invested 
him  with  a  general  authority  in  all  such  matters":  uEtna 
Ins.  Co.  v.  Shryer  et  at.  85  Ind.  363.    The  rule  is  well  set- 
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tied,  and  supported  by  numerous  authorities,  that  a  denial 
by  a  defendant  of  liability,  or  a  refusal  to  pay,  is  a 
waiver  of  proof  of  loss.  **The  denial  by  the  defendant,*' 
said  Shipman,  J.,  '*of  all  liability,  expressly  conceded 
there  was  a  loss,  and  was  a  notice  to  the  plaintiffs  that 
they  would  not  be  bound  in  any  event,  though  formal 
proofs  were  furnished.  Presentation  of  proofs  under 
such  circumstances  was  of  no  importance  to  either  party; 
and  the  law  rarely,  if  ever,  requires  the  observance  of  an 
idle  formality,  especially  after  the  party  for  whose  benefit 
the  original  stipulation  was  made  has  rendered  con- 
formity thereto  unnecessary,  and  practically  superflu- 
ous": Norwich  db  K  Y  Trans,  Go.  v.  West  Mass.  Ins.  Go. 
34  Conn.  570.  **It  is  well  settled,"  said  the  court  in  Dib- 
brell  V.  Georgia  Home  Ins.  Go.  110  N.  C.  193  (28  AnL  St 
.  Rep.  678;  14  S.  E.  Rep.  787),  ''that  if,  instead  of  extend- 
ing the  time  for  filing  the  proofs  of  loss,  the  adjuster 
who  is  charged  with  examining  them  informs  the  assured, 
before  the  expiration  of  the  sixty  days,  that  he  denies 
the  justice  of  his  claim,  and  will  not  pay  it,  such  conduct, 
by  implication,  renders  it  unnecessary  to  make  out  a 
statement  of  loss,  and  is  held  to  be  a  waiver  of  the 
requirement  to  furnish  it." 

5.  It  may  be  admitted  within  the  principle  announced 
by  these  adjudications,  that  the  facts  to  which  we  have 
alluded  were  sufficient  to  authorize  the  jury  to  find  that 
the  defendant  had  waived  the  requirement  to  furnish 
proof  of  the  loss;  and,  if  the  case  stood  alone  upon  such 
facts,  it  may  be  conceded  that  it  would  be  unnecessary  to 
further  prosecute  our  investigation.  The  record,  how- 
ever, discloses  that  subsequently,  and  quite  a  while  before 
the  time  had  elapsed  within  which  the  plaintiff  was  re- 
quired to  furnish  a  statement  of  his  loss,  the  eminent 
counsel  who  then  and  now  represents  the  plaintiff,  wrote 
to  Mr.  Landers,  the  general  agent  of  the  defendant  at 
San  Francisco,  saying,  among  other  things,  that  if  ''the 
defendant  will  state  expressly  why  payment  of  Mr. 
Hahn*s  policy  is  refused,   pointing  out  the  clause  or 
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clauses  in  the  contract  upon  which  such  refusal  is  based, 
and  the  reason  or  reasons  which  support  it,  we  will  sug- 
gest what  seems  to  us  the  error,  if  any,  on  the  part  of 
the  company."  To  this  letter  the  general  agent  wrote  in 
reply,  that  he  begged  leave  **to  suggest  that  your  client 
(Mr.  G.  W.  Hahn)  present  to  this  oflSce  proof  of  loss 
claimed  by  him  in  connection  with  our  policy  No. 
1,655,955,  in  strict  accord  with  the  printed  terms  thereof, 
and  thereupon  we  will  give  the  whole  matter  our  full 
attention.  In  order  to  avoid  technical  errors  in  the  :orm 
of  proof,  we  enclose  herewith  two  blanks,  one  of  which 
you  may  retain,  causing  the  other  to  be  fully  executed 
and  forwarded  to  the  undersigned.  *'  It  is  clear  from  the 
letter  of  the  general  agent  that  the  defendant  either  did 
not  understand  that  the  proof  of  loss  had  been  waived,  or, 
if  it  had  been  waived  by  the  conduct  and  declarations  of 
its  agents,  that  the  defendant  intended  to  withdraw  the 
conclusion  of  waiver  inferred  from  such  conduct  and 
declarations.  Nor  do  counsel  now,  nor  did  the  trial 
court,  question  the  right  of  the  defendant  to  withdraw 
such  conclusion.  In  its  charge  the  trial  court  expressly 
instructs  the  jury  that  **the  company  had  the  right  to 
withdraw  this  conclusion  if  made  within  sixty  days,"  but 
.added,  **if  the  jury  believe  that  after  the  transactions 
aforesaid,  the  general  agent  notified  plaintiif  or  his  coun- 
sel that  they  now  required  the  formal  proof,  informing 
him  at  the  same  time  that  when  these  were  received  they 
would  give  the  matter  their  attention,  such  a  notice,  if 
made  in  good  faith,  and  with  the  intent  to  give  the  mat- 
ter a  fair  and  just  examination,  and  allow  plaintiff  to 
enter  upon. negotiations  regarding  it,  and  not  made  to 
catch  plaintiff  by  hasty  admissions,  then  defendant  should 
be  deemed  to  put  itself  in  the  position  of  accepting  proofs 
of  loss,  and  the  obligation  devolved  on  plaintiff  to  furnish 
them." 

We  are  unable  to  find  the  evidence  that  indicates  any 
want  of  good  faith,  or  design  to  entrap  the  plaintiff  into 
any  hasty  admissions  by  the  request  that  ho  should  fur- 
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nlsh  the  proof  of  loss.  Nor  does  it  seem  to  us  that  the 
circumstances,  viewed  in  any  light,  are  susceptible  of 
such  inference.  There  was  plenty  of  time  before  the 
expiration  of  sixty  days  for  the  plaintiff  to  furnish  the 
proof  of  loss,  and  its  requirement  is  admitted  to  be  a 
prerequisite  to  the  plaintiff's  right  of  recovery,  unless 
the  same  had  been  waived  by  the  defendant.  The  letter 
of  the  general  agent  was  a  simple  request  that  the  proofs 
required  by  the  terms  of  the  policy  should  be  furnished 
him,  and  that  for  convenience  in  preparing  the  same  he 
had  enclosed  two  blank  proofs,  one  to  be  filled  out,  and 
the  other  to  be  retained  as  evidence  of  the  fact  that  such 
proofs  had  been  made,  and  it  contained  an  assurance  that 
upon  the  receipt  of  such  proofs,  he  would  give  the  whole 
matter  his  full  attention.  What ' '  matter  "  is  this  to  which 
the  agent  refers,  and  to  which  he  will  give  his  *'full  at- 
tention," except  the  •* matter"  suggested  by  the  letter  of 
plaintiff  by  his  counsel?  That  "matter"  he  assures  the 
plaintiff,  or  his  counsel,  shall  receive  his  **full  attention" 
when  the  proofs  of  loss  are  furnished.  Why,  then,  not 
make  such  proofs  ?  There  was  ample  time.  The  blanks 
were  furnished  upon  which  to  make  the  statement  of  loss 
to  avoid  any  errors.  No  possibility  of  any  harm  could 
result  to  the  plaintiff.  His  interests  were  guarded  by. 
eminent  counsel  whose  ability  was  an  assurance  that 
their  client  would  not  be  entrapped  into  any  admissions. 
We  do  not  think,  therefore,  there  was  anything  in  the 
circumstances  to  justify  the  inference  of  bad  faith,  or 
calculated  to  throw  doubt  upon  the  good  faith  of  the 
request  for  proof  of  loss,  and  consequently,  that  it  was 
error  to  submit  to  the  jury  whether  such  proof  of  loss 
was  made  in  good  faith  or  not  Except  in  this  particular, 
the  charge  is  exceptionally  able  and  clear,  but  for  the 
reason  suggested,  the  case  must  be  remanded  for  such 
further  proceedings  as  are  not  inconsistent  with  this 
opinion. 
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FAIRVIEW  R.  R.  CO.  v.  THOS.  SPILLMAN. 

[8.  C.  32  Pao.  Rep.  688.] 

Ck>BPOBATioiis~CoNDiTioirAL  Btock  BuBscBiPTioirs^CoDB,  {  3221 .~  Condi- 
tional subscriptions  to  the  capital  stock  of  a  corporation,  made  before  an 
oilganization  is  effected,  are  not  to  be  considered  as  absolute  and  unqual- 
ified, or  the  conditions  attached  thereto  void,  under  the  Oregon  statute 
requiring  the  corporate  articles  to  be  filed,  and  the  charter  obtained, 
before  any  stock  is  subscribed  ( Code,  {  3221 ),  since  such  subscription  is 
only  an  agreement  to  take  stock  in  a  corporation  thereafter  to  be  oi-gan- 
ized,  and  any  lawflil  condition  may  be  attached  thereto. 
Oboaitizatiok  of  Cobpobation  — Codb,  I  3222.— Conditional  subscriptions 
to  the  capital  stock  of  a  corporation,  made  before  organization  thereof, 
cannot  be  counted  in  determining  whether  the  requisite  amount  of  stock 
has  been  subscribed  to  authorize  the  organization  of  the  corporation, 
under  HUl's  Code,  {  8222. 
Btock.  Subbcbiptions— AssnflMKirrs.— Itisan  implied  part  of  the  contract 
of  an  original  subscriber  to  the  stock  of  a  corporation  afterwards  to  be 
organized,  that  he  is  not  liable  to  pay  assessments  on  the  stock  before 
one-half  of  the  capital  stock  is  subscribed. 
Action  fob  Stock  BuBscBiPTioif — Codb,  {  3222.— No  action  can  be  main- 
tained on  a  subscription  to  the  capital  stock  of  a  corporation,  made  prior 
to  its  organization,  where,  at  the  time  of  an  attempted  organization 
thereoC  one-half  of  the  capital  stock  had  not  been  subecribed,  as  required 
by  Hill's  Code,  i  3222,  unless  there  has  been  some  act  on  the  part  of  the 
subscriber  constituting  a  waiver  of  such  requirement. 
Waivbb  of  CoBDmoKS  TO  Subscbiptiow  —  Estoppbl.— Where  a  stock  sub- 
scriber, knowing  that  the  amount  of  stock  necessary  to  organize  the  cor- 
poration has  not  been  taken,  attends  the  meetings  of  the  stockholders, 
participates  in  the  organization  of  the  company,  or  does  other  acts  indi- 
cating a  consent  to  become  a  stockholder,  and  acts  as  such  before  the 
requirements  of  the  statute  have  been  complied  with,  he  waives  the  im- 
plied conditions  of  his  subscription,  and  cannot  thereafter  refuse  to  pay 
the  assessments  against  his  stock  on  the  ground  that  the  corporation  was 
not  legally  organized. 
Idbm. — A  subscriber  to  the  capital  stock  of  a  corporation  does  not  waive  a 
statutory  condition  that  a  certain  amount  of  stock  shall  be  subscribed 
before  the  corporation  can  be  organized,  by  consenting  to,  and  waiving 
notice  of,  a  stockholders*  meeting  on  three  occasions,  and  noting  by 
proxy  at  one  special  meeting,  where  he  does  not  then  know  that  the 
required  amount  of  stock  has  not  been  subscribed. 
CoBPOBATioirs — CoLLATBBAL  ATTACK.— The  fiict  that  8  Corporation  whose 
attempted  organization  was  made  before  the  required  amount  of  its 
capital  stock  had  been  subscribed  is  a  corporation  de  facto,  so  that  its 
existence  cannot  be  questioned  collaterally,  will  not  enable  it  to  recover 
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against  a  subscriber  to  its  capital  stock,  where  the  conditions  upon  which 
his  subscription  was  made  have  not  been  complied  with  or  waired  by 
him. 

Multnomah  County:  E.  D.  Shattuck,  Judge. 

Action  by  the  Portland  and  Fairview  Railroad  Com- 
pany against  Thomas  Spillman  to  recover  two  hundred 
dollars  because  of  a  subscription  for  that  amount  made 
by  the  defendant,  as  an  original  subscriber  to  the  capital 
stock  of  the  plaintiff  company.  The  subscription  was 
made  before  the  organization  of  the  corporation.  The 
defendant  pleaded  in  abatement  that  the  plaintiff  was 
never  legally  organized,  because  at  the  time  of  the  elec- 
tion of  the  board  of  directors  one- half  of  the  capital  stock 
had  not  been  subscribed.  This  was  held  good  on  de- 
murrer, and,  upon  a  trial  without  a  jury,  the  court  found 
that  at  the  date  of  the  attempted  organization  one-half  of 
the  capital  stock  of  the  corporation  had  not  been  sub- 
scribed; that  the  corporation  had  no  authority  to  organize, 
and  no  authority  to  call  on  defendant  for  payment  of  his 
subscription,  and  that  the  complaint  should  be  dismissed. 
From  the  judgment  entered  on  these  findings  the  plaintiff 
appealed.     Affirmed. 

Warren  E,  Thomas  (F,  A.  E.  Starr  on  the  brief),  for 
Appellant 

Francis  D.  Chambei  lain  (  C.  U.  Gantenbein  on  the  brief), 
for  Respondent 

Bean,  J. — The  amount  of  the  capital  stock  of  plain- 
tiff, as  provided  in  its  articles  of  incorporation,  is  fifty 
thousand  dollars.  On  June  29,  1891,  the  date  of  the 
attempted  organization,  the  total  amount  of  subscriptions 
for  stock  was  twenty-nine  thousand  two  hundred  and 
sixty-five  dollars,  but  6ve  thousand  dollars  of  this  amount 
was  upon  the  condition  that  the  amount  of  stock  sub- 
scribed, exclusive  of  this  subscription,  be  not  less  than 
twenty-five  thousand  dollars;  another  five  thousand  dol- 
lars was  on  condition  that  a  certain  tract  of  land  owned 
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by  the  subscriber  should  have  a  five-cent  fare;  and  three 
thousand  six  hundred  and  eighty  three  dollars  and  thirty- 
three  cents  of  the  remaining  stock  was  subscribed  on 
condition  that  the  proposed  road  of  plaintiff  should  be 
located  on  a  certain  route.  It  will  thus  be  observed  that 
one-half  of  plaintiff's  stock  had  not  been  subscribed  un- 
conditionally at  the  time  of  its  attempted  organization; 
but  it  is  argued  by  counsel  for  plaintiff  that  the  condi- 
tional subscriptions,  having  been  made  before  an  organic 
zation  was  effected,  must  be  considered  absolute  and 
unqualified,  and  the  conditions  attached  thereto  void. 
In  support  of  this  conclusion  we  are  cited  to  Putnam  v. 
Railroad  Co.  16  Wall.  396;  Caley  v  Phila.  Railroad  Co.  80 
Pa.  St.  367,  and  Boyd  v.  Peach  Bottom  Ry.  Co.  90  Pa.  St. 
172.  These  decisions  were  made  under  the  statutes  of 
Pennsylvania  and  Indiana,  which  require,  as  a  condition 
precedent  to  the  granting  of  a  charter  for  a  railroad  cor- 
poration, that  a  certain  amount  of  the  capital  stock  shall 
be  subscribed,  and  upon  the  faith  of  which  the  charter  is 
issued  or  granted:  2  Brightly,  Purd.  Dig.  1412;  Rev. 
Stat  Ind.  §  3885  Under  these  statutes,  any  conditions 
attached  to  the  subscription  are  held  void  as  a  fraud  upon 
the  state,  upon  corporate  creditors,  and  upon  the  other 
subscribers  Pittsburg  R.  R.  Go.  v.  Biggar,  34  Pa.  St  455. 
It  IS  thus  apparent  that  these  authorities  can  have  no 
application  to  a  corporation  organized  under  our  statute 
(sections  3220,  3221,  3222,  HUl's  Code),  which  provide 
that  the  articles  of  incorporation  shall  be  filed,  and  a 
charter  obtained,  before  any  stock  whatever  is  subscribed. 
In  fact,  there  is  no  person  authorized  to  receive  subscrip- 
tions to  the  stock  of  the  corporation  until  the  articles  of 
incorporation  are  filed,  and  the  charter  obtained,  and 
then  the  subscription  is  only  an  agreement  to  take  stock 
in  a  corporation  thereafter  to  be  organized  with  the 
power  and  authority  conferred  by  the  articles  of  incorpo- 
ration. This  agreement  or  offer  may  have  attached 
thereto  any  lawful  condition,  and  will  be  regarded  as 
nothing  more  than  an  offer  to  become  a  shareholder  or 
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take  shares  when  the  condition  shall  be  performed;  and, 
if  made  prior  to  the  organization  of  the  company,  it  is  at 
most  only  an  offer  to  become  a  shareholder  npon  the 
terms  indicated,  and  the  offer  can  be  accepted  only  by 
the  proper  agents  of  the  company  after  organization. 
It  would  seem  clear,  therefore,  that  such  subscription 
cannot  be  counted  in  determining  whether  the  requisite 
amount  of  stock  has  been  subscribed  to  authorize  the 
organization  of  the  corporation,  as  conditional  subscribers 
cannot  become  shareholders  until  the  conditions  upon 
which  the  subscription  was  made  have  been  performed, 
and  these  conditions  cannot  be  accepted  until  after  the 
organization  of  the  company:  Morawetz,  Corp.  §§  81, 
141;  Cook,  Stocks  &  Stockh.  §  180;  1  Spelling,  Corp. 
§  330;  Agricultural  Works  v.  Parkhurst,  54  Iowa,  357  (6  N. 
W.  Rep.  547);  Cent  Turnpike  Corp.  v  Valentine,  10  Pick. 
142;  Troy  By,  Co.  v.  Newton,  8  Gray,  596;  Proprietors  v. 
Chapin,  6  Cush.  50.  It  follows,  then,  that  at  the  tmie  of 
the  attempted  organization  of  plaintiff,  the  requisite 
amount  of  stock  had  not  been  subscribed  to  enable  it  to 
effect  an  organization. 

By  the  statute  of  this  state  one-half  of  the  capital 
stock  of  a  private  corporation  must  be  subscribed  before 
the  corporation  can  be  organized,  or  an  assessment  be 
lawfully  made  upon  its  subscribed  stock.  Section  3222. 
Hill's  Code.  This  is  an  implied  part  of  every  contract  of 
subscription,  and  the  contract  is  not  binding  or  enforce- 
able against  the  subscriber  until  one-half  of  the  capital 
stock  has  been  subscribed,  and  the  company  legally 
organized.  It  is  a  rule  of  law,  too  well  settled  to  be  now 
questioned,  that  subscribers  to  the  capital  of  a  corpora- 
tion prior  to  its  organization  cannot  be  required  to  pay 
assessments  upon  their  shares  until  the  company  is 
authorized  by  law  to  begin  the  prosecution  of  its  enter- 
prise: Morawetz,  Corp.  g  137;  Thompson,  Liab.  Stockh. 
1 120;  Cook,  Stocks  &  Stockh.  g  176.  Until  the  company  is 
organized,  a  subscription  for  stock  is  a  mere  proposition 
or  agreement  to  take  a  specified  number  of  shares  in  a 
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corporation  thereafter  to  be  formed,  on  condition  that 
the  requisite  number  of  shares  for  the  organization  of  the 
company  shall  be  filled  up  by  subscription,  and  the  com- 
pany legally  organized,  and  is  not  a  binding  promise  to 
pay.  Until  this  condition  is  fulfilled,  the  obligation  of 
the  subscriber  is  incohate  merely.  This  condition  re- 
garding the  amount  of  the  stock  subscription,  however, 
is  one  that  the  subscribers  may  waive,  and,  with  their 
assent,  the  corporation  may  not  only  organize,  but  do  all 
other  things  incident  to,  and  necessary  for,  the  prosecu- 
tion of  the  particular  business  or  enterprise  for  which  it 
was  organized.  If,  with  knowledge  of  the  fact  that  the 
requisite  amount  of  stock  has  not  been  taken,  they  at- 
tend the  meetings  of  the  company,  participate  in  its 
organization,  or  do  other  acts  indicating  a  consent  to 
become  shareholders,  and  act  as  such  before  these  con- 
ditions have  been  complied  with,  they  cannot  afterwards 
refuse  to  perform  their  contract  upon  the  ground  that 
the  company  was  not  legally  organized,  or  that  the  im- 
plied conditions  of  their  subscription  have  not  been  com- 
plied with:  2  Morawetz,  Corp.  §§  741-743  ;  Cook,  Stocks 
&  Stockh.  §  181 ;  Thompson,  Liab.  Stockh.  §  120 ;  Pro- 
prietors V.  Chapin,  6  Cush.  50 ;  Banbury  B.  B,  Co.  v.  Wil- 
son, 22  Conn.  435 ;  Eager  v.  Cleveland,  36  Md.  476 ;  Central 
Plank  Road  Co.  v.  Clemens,  16  Mo.  359 ;  Home  Stock  Ins.  Co. 
V.  Sherwood,  72  Mo.  462 ;  Meadow  Dam  Co.  v.  Cray,  30  Me, 
547 ;  Hunt  v.  Kansas  Bridge  Co.  11  Kan.  412 ;  Sharpley  v. 
L.  &  E.  By.  Co.  2  Ch.  Div.  663.  But  no  such  facts  appear 
in  this  case.  By  looking  into  the  record  we  find  that 
on  three  several  occasions  defendant  consented  to,  and 
waived  notice  of,  a  stockholders'  meeting,  and  on  one  oc- 
casion he  voted  by  proxy  at  a  special  meeting  of  stock- 
holders called  **for  the  purpose  of  definitely  locating  the 
termini  of  the  railroad  to  be  constructed,  and  to  author- 
ize the  making  and  filing  of  supplementary  articles  of 
incorporation  in  accordance  with  the  action  of  the  stock- 
holders at  such  meeting. "  It  does  not  appear,  nor  ^is  it 
claimed,  that  at  the  time  of  such  waiver  of  notice,  or  par- 
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ticipation  in  the  stockholders'  meeting,  he  knew  that  the 
required  amount  of  stock  hacl  not  been  subscribed,  and 
without  such  notice  it  is  not  perceived  how  he  can  be 
said  to  have  waived  the  condition  of  his  subscription. 
A  waiver  is  "the  intentional  relinquishment  of  a  known 
ri^ht,  and  there  must  be  both  knowledge  of  the  existence 
of  the  right  and  an  intention  to  relinquish  it":  Anderson, 
Law  Die.  •* Waiver";  Hoxie  v.  Home  Ins.  Co.  32  Conn.  40 
(85  Am.  Dec.  240);  Shaio  v  Spencer,  100  Mass.  395  (97 
Am.  Dec.  107 ;  1  Am.  Rep.  115). 

"There  is  no  better  settled  principle,"  says  the  court 
in  State  v.  Churchill,  48  Ark.  445  (3  S.  W.  Rep.  360), 
than  "that  to  hold  one  bound  by  any  word  or  act  as  a 
waiver,  it  must  be  shown  that  he  so  spoke  or  acted  with 
a  knowledge  of  all  the  facts  and  circumstances  attending 
the  creation  of  the  right  he  is  alleged  to  have  waived." 
It  was  the  duty  of  the  corporation,  after  the  articles  of 
incorporation  were  filed,  to  open  books  and  receive  sub- 
scriptions to  the  capital  stock  of  the  corporation,  and 
they  were  authorized,  as  soon  as  one-half  of  the  stock 
was  subscribed,  and  not  before,  to  give  notice  to  the  sub- 
scribers to  meet  and  elect  directors:  Section  3222,  Hiirs 
Code.  In  waiving  formal  notice  of  such  meeting,  de- 
fendant had  a  right  to  assume  that  the  law  had  been 
followed,  and  the  requisite  amount  of  stock  had  been  sub- 
scribed, and  voting  by  proxy  at  the  stockholders'  meet- 
ing, in  view  of  the  object  of  such  meeting,  is  not  in  any 
way  inconsistent  with  the  contract  of  subscription,  and 
does  not  indicate  an  intention  to  waive  the  conditions 
upon  which  it  was  made.  It  seems  to  us  clear  that  the 
facts  shown  by  the  record  are  not  sufficient  to  estop  the 
defendant  from  insisting,  as  a  defense  to  this  action 
that  the  conditions  upon  which  his  subscription  was  made 
have  not  been  complied  with,  and  that  the  company  was 
not  lawfully  organized:  Livesey  v.  Omaha  Hotel  Co.  5  Neb. 
50 ;  Oldtoion  R.  B.  Co.  v.  Veazie,  39  Me.  571. 

It  .was  insisted  at  the  argument  that  plaintifiF  is  at 
least  a  corporation  de  facto,  and  that  its  existence  cannot 
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be  questioned  in  a  collateral  way.  Conceding  this  to  be 
true,  there  is  a  wide  difference  between  a  question  of  the 
existence  of  the  company  as  a  corporate  body,  and  the 
liability  of  defendant  for  his  subscription  to  its  capital 
stock.  It  may  be  a  corporation  de  facto,  and  entitled  to 
maintain  actions  as  such,  but  it  cannot  recover  against  a 
subscriber  to  its  capital  stock  until  it  shows  that  the  con- 
ditions upon  which  such  subscription  was  made  have 
cither  been  complied  with  or  waived  by  the  subscriber. 
These  are  conditions  precedent  to  the  right  to  enforce  the 
obligations  of  its  subscribers,  and  in  any  action  brought 
for  that  purpose  the  subscriber  may  insist  upon  their  per- 
formance before  a  recovery  can  be  had:  Huger  v.  Olem- 
land^  36  Md.  476;  Swartwout  v.  Michigan  Air  Line  R.  E.  Co. 
24  Mich.  389. 

From  these  considerations  we  conclude  that  the  judg- 
ment of  the  court  below  should  be  affirmed,  and  it  is  so 
ordered. 
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[Aigaed  March  18, 1893;   decided  Match  22, 1888.]  !  ^ 

N.  K.  RANKIN  v.   OHAS.  A.  MALARKEY  bt  al. 

MscBAinoB'  LiEW— Notice— Requirement  of  Statute.— The  only  way  in 
which  a  Uen  can  be  secured  is  to  file  a  notice  containing  the  dififetreut 
facte  required  by  the  statute.  No  other  notice,  either  record  or  personal, 
will  be  of  any  use.  Kezartee  v.  Marks,  15  Or.  629;  PiU  v.  Xillingsworth, 
20  Or.  432;  and  Qordon  v.  Deal,  23  Or.  15d«  cited  and  approved. 

Mechaniob'  Lieh— Notice— Code,  J  3673.— The  notice  of  lien  must  showi         

either  by  direct  statement  or  by  necessary  inference,  the  name  of  the  |^   ^ 

penon  to  whom  the  material  was  furnished,  and  must  also  connect  the        t-^"*" 
lien  claimant  with  the  property  owner.  [^^ 

Notice  of  Lien — Code,  }  3673. — A  notice  of  lien  in  the  following  language, 
viz:  "I,  Rm  ♦  ♦  •  have,  by  virtue  of  a  contract  with  M.  4&  Co., 
»  •  •  and  for  the  ftimishing  of  material  used  in  the  building  of  a 
certain  dwelling-house,  •  «  *  the  ground  on  which  said  house 
waa  enctod  being  the  proj)prty  of  C.  A.,"  •  ♦  •  is  wholly  insuffi- 
cient, under  section  3673  of  lUU's  Code,  because  it  does  not  show  the 
name  of  the  person  to  whom  the  materials  were  furnished,  or  the  con- 
nection between  the  daiiiiaiit  and  the  property  owner,  and  for  the 
fVirther  reason  that  this  notice  does  not  show  that  R.  ever  did  anythiog— 
the  principal  verb  has  been  omitted. 
XX HI.  Or.— 38. 
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Multnomah  County  Loyal  B.  Stearns,  Judge. 

This  was  a  suit  by  N.  K.  Rankin  against  Charles  A. 
Malarkey  and  wife,  and  D.  C.  McDonald  &  Co.,  to  fore- 
close an  alleged  lien  for  materials  furnished  to  McDonald 
&  Co.,  and  which  were  said  to  have  been  used  in  the  con- 
struction of  Malarkey's  house.  After  the  pleadings  were 
complete,  the  case  was  referred  to  John  H.  Handy,  Elsq., 
who  sustained  the  claim  of  plaintiff,  and  advised  that  he 
was  entitled  to  a  lien  as  prayed  for  After  argument 
before  the  circuit  court,  the  report  was  fully  confirmed, 
and  a  decree  entered  accordingly,  from  which  defendants 
appeal.     Reversed. 

Daniel  J.  Malarkey  (Chas.  H.  Carey  on  the  brief),  for 
Appellants. 

Harrison  O.  Piatt,  and  Cicero  M.  Idleman  (Oearge  H. 
Durham,  and  Robert  T.  Piatt  on  the  brief),  for  Respondent 

Moore,  J. — This  is  a  suit  to  foreclose  a  lien  upon  lots 
three  and  four  in  block  seven  of  King's  Second  Addition 
to  the  city  of  Portland,  Oregon,  and  upon  a  dwelling- 
house  erected  thereon,  the  property  of  C.  A.  Malarkey, 
one  of  the  appellants  herein,  for  material  furnished  to 
the  contractor.  The  court  below  held  the  lien  valid*  and 
a  decree  was  entered  foreclosing  it,  from  which  tlie  de- 
fendants appeal. 

A  lien  can  be  secured  only  by  filing  the  required  no- 
tice within  the  time  prescribed.  No  other  notice  or  claim 
of  lien,  though  brought  to  the  knowledge  of  the  owner, 
has  any  effect.  The  lien  exists  by  virtue  of  the  statutory 
provisions,  and  the  requirements  prescribed  for  securing 
the  benefits  of  this  remedy  must  be  observed:  2  Jones, 
Liens,  §  1889.  The  decisions  are  unanimous  that  when  a 
notice  is  required  by  statute,  either  to  create  or  continue 
the  lien,  it  is  a  matter  of  substantial  requirement,  and 
must  be  complied  with  on  the  part  of  the  claimant: 
Phillips,  Liens,  §  838;  Kezartee  v.  Marks,  15  Or.  529  (16 
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Pac  Rep.  407).  What  the  statute  requires  in  order  to 
perfect  the  lien,  is  a  condition  precedent,  and  must  be 
ctomplied  with  before  the  lien  can  attach:  Filz  v.  Killinga- 
north,  20  Or.  432  (26  Pac.  Rep.  305);  Gordon  v.  Deal,  28 
Or.  153  (31  Pac.  Rep.  287). 

Appellants  contend  that  the  notice  set  out  in  the  plead- 
ings fails  to  comply  with  the  statutory  requirements,  and 
for  that  reason  is  ineffectual  to  create  a  lien.  It  is  un- 
necessary to  notice  all  the  objections  presented,  as,  in 
our  judgment,  one  point  urged  is  decisive  of  the  case. 
Section  3669  of  Hill's  Code  gives  this  remedy  to  one  who 
has  furnished  material  to  be  used  in  a  building  at  the  in- 
stance of  the  owner  or  of  his  agent,  and  provides  that 
every  contractor  shall  be  held  to  be  the  agent  of  the 
owner.  Section  3673  provides  that  every  lumber  mer- 
chant desiring  the  benefit  of  the  act  shall  file  with  the 
county  clerk  a  claim  containing  a  true  statement  of  his 
demand,  with  the  name  of  the  owner,  the  name  of  the 
person  to  whom  he  furnished  the  materials,  and  also  a 
description  of  the  property  to  be  charged  with  said  lien 
sufficient  for  identification,  which  claim  shall  be  verified, 
etc.  The  plaintiff,  desiring  to  avail  himself  of  the  benefit 
of  this  act,  filed  the  following  claim: 

**Know  all  men  by  these  presents,  that  I,  N.  K.  Ran- 
kin, of  the  city  of  Portland,  in  the  county  of  Multnomah, 
Oregon,  have,  by  virtue  of  a  certain  contract  made  with 
D.  G.  McDonald  &  Co.,  of  the  county  of  Multnomah. 
Oregon,  and  for  the  furnishing  of  lumber  and  material 
used  in  the  erecting  and  building  and  completing  of  a 
certain  dwelling-house,  the  ground  upon  which  the  said 
dwelling-house  was  erected  being  at  the  time  the  prop- 
erty of  C.  A.  Malarkey,  who  caused  the  said  dwelling  to 
be  erected,  said  superstructure  and  land  being  known 
and  particularly  described  as  follows:  Lots  three  and 
four  in  block  seven,  in  King's  Second  Addition  to  the 
city  of  Portland,  Oregon.  That  the  contract  and  reasona- 
ble price  of  such  material  so  furnished  was  the  sum  of 
two  thousand  and  ninety  dollars  and  eighty-one  cents. 
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lawful  money  of  the  United  States.  That  the  sum  of  one 
thousand  eight  hundred  and  seventy-seven  dollars  and 
fifty-one  cents  is  now  due  or  to  become  due  in  United 
States  lawful  money,  said  account  and  demand  being 
hereinafter  specifically  set  forth  and  stated.  That  it  is 
the  intention  of  the  said  N.  K.  Rankin  to  hold  a  lien 
upon  the  premises  hereinbefore  described,  and  that  it  is 
his  intention  to  claim  and  hold  such  lien,  not  only  npoa 
the  buildings,  erections  and  superstructures,  but  also 
upon  the  land  upon  which  the  same  are  erected.  That  the 
following  is  a  true  and  correct  statement  of  the  aeoount 
and  demand  of  the  claimant  herein : 

**Por  labor  performed $ 

••Materials  furnished 2,090.81 

'•Total  amount  of  debts $   2»00a81 

••Deductions  by  credits $      218.90 

•'Total  amount  of  deductions..  21&30 

'•Balance  now  due 9    1,877.51 

"That  thirty  days  have  not  elapsed  since  the  comple- 
tion of  the  said  dwelling-house. 

"N.    K.    RANKHf." 

This  was  duly  verified  by  the  claimant. 

This  notice  of  lien  does  not  comply  with  the  reqnife- 
ments  of  the  statute,  because  it  fails  to  state  the  name  of 
the  person  to  who..j  the  materials  were  furnished.  There 
is  no  direct  statement  that  McDonald  was  the  person  to 
whom  the  claimant  delivered  the  materials,  or  that  he 
ever  delivered  any,  to  be  used  in  the  construction  of  said 
building,  nor  is  there  any  fact  stated  from  which  snch  an 
inference  could  be  drawn.  It  cannot  be  supposed  that  a 
notice,  which  states  that  A  claims  a  lien  for  a  given  sum ; 
that  the  name  of  the  owner  is  B ;  that  the  name  of  the 
person  to  whom  he  furnished  the  material  is  C,  and  that 
the  property  was  lot  one  in  block  two  of  a  designated  cilgri 
would  create  a  lien,  without  connecting  the  claimant  mA 
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the  owner  of  the  property.  The  statement  should  show  a 
prima  facie  right  of  lien.  It  therefore  must  connect  the 
claimant  with  the  owner  of  the  lot  or  building  against 
which  it  is  sought  to  enforce  the  lien,  either  by  showing 
that  the  claimant  contracted  with  the  owner  or  his  agent, 
or  that  he  furnished  materials  to  one  who  was  erecting  a 
building  under  a  contract,  or  with  the  owner*s  consent: 
2  Jones,  Liens,  §  1392;  Anderson  v.  Knudaon,  33  Minn. 
172  (22  N.  W.  Rep.  302).  While  no  particular  form  is 
necessary,  the  notice  on  its  face  should  show  that  the 
claimant,  at  the  instance  of  the  owner  or  his  agent,  had 
furnished  certain  materials  to  be  used  in  the  construction 
of  a  building  upon  which  he  claimed  a  lien,  and  for  this 
purpose  the  statute  has  required  the  claimant  to  name 
in  his  notice  the  person  to  whom  the  materials  were 
furnished.  The  plaintiff  having  failed  to  do  this,  or  to 
connect  the  owner  of  the  premises  with  the  materials 
furnished,  his  lien  never  attached  to  the  land  or  building, 
and  the  decree  of  the  court  below  must  be  reversed  and 
the  complaint  dismissed. 

[Ee-argaed  Noyember  2, 1893;  decided  Noyember  20, 1893.] 
[S.a84PM.Bepw8l6.] 

On  Rehearing. 

Bean,  J.— The  right  to  enforce  a  mechanics'  lien 
against  a  building  for  labor  performed  or  material  used 
in  its  construction,  is  purely  a  creature  of  the  statute,  and 
does  not  exist,  however  equitable  the  claim  may  be,  unless 
the  party  claiming  the  lien  brings  himself  within  the 
provisions  of  the  statute  by  a  substantial  compliance 
with  its  terms.  Whatever  the  statute  makes  necessary 
to  the  existence  or  enforcement  of  the  lien  must  be  sub- 
stantially complied  with,  and  the  courts  cannot,  by  con- 
struction, dispense  with  any  of  its  requirements.  This 
is  the  rule  of  the  adjudged  cases,  both  of  this  and  other 
courts,  and  is  the  one  announced  by  the  former  opinion 
herein.  Now,  applying  this  rule  to  the  claim  of  lien 
before  us,  it  is  apparent  that  it  does  not  comply  with  the 
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fitatute,  because  It  does  not  appear  on  the  face  thereof, 
as  required  by  section  3673,  Hiii's  Code,  to  whom  Rankin 
furnished  the  mat'erial,  if  indeed  it  appears  that  he  tjir- 
nished  any  of  the  material  used  in  the  Malarkey  building. 
The  language  that  '*I,  N.  K.  Rankin,  ♦  ♦  *  have,  by 
virtue  of  a  certain  contract  with  D  C.  McDonald  &  Co., 
*  *  *  and  for  the  furnishing  of  lumber  and  material 
used  in  the  erection  and  building  and  completing  of  a 
certain  dwelling-house,''  cannot,  under  the  most  liberal 
rules  of  construction,  without  eliminating  the  words  **and 
for  the  furnishing  of/'  and  substituting  in  place  thereof 
the  word  ** furnished,*'  be  tortured  into  a  statement  that 
by  virtue  of  a  contract  with  McDonald  &  Co.,  Rankin 
furnished  lumber  and  material  used  in  said  dwelling- 
house.  It  is  entirely  silent  as  to  what  Rankin  did  by 
virtue  of  his  contract  with  McDonald,  nor  can  it  be  said, 
from  a  fair  construction  of  the  language,  that  the  con- 
tract with  McDonald  &  Co.  referred  to  was  for  f urnishin<,' 
the  lumber  and  material  used  in  the  Malarkey  building. 
We  are  not  disposed  to  apply  a  strict  or  technical  con- 
struction to  mechanics'  liens,  and  however  faulty  or  illy 
constructed  they  may  be,  if  it  can  fairly  be  inferred  from 
the  language  used  that  the  requirements  of  the  statute 
have  been  substantially  complied  with,  they  will  be  up- 
held and  enforced.  But  we  cannot  change  the  language 
by  eliminating  and  substituting  words,  and  when  the 
claim  as  filed  is  entirely  silent  upon  one  of  the  essential 
requirements  of  the  statute,  no  rule  of  construction  will 
authorize  the  court  to  supply  the  omission.  The  statute 
has  required  the  claimant  to  file  in  a  public  office  a  sworn 
statement  of  a  particular  character,  and  that  requirement 
must  be  at  least  substantially  observed  before  the  court 
can  enforce  the  lien,  and  not  having  been  done  in  this 
case,  the  former  decree  must  be  reiiftirmed. 

In  addition  to  the  point  suggested,  it  is  proper  to 
remark  that  in  the  opinion  of  the  court  the  claim  of  lien 
in  this  case  was  not  filed  within  the  time  required  by 
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law,  nor  does  it  contain  a  true  statement  of  the  plaintiff^s 
demands. 


[Aigued  March  22,  1893;  decided  April  4,  1898.] 

MEIER  ET  AL.  V.  HESS  et  au 

1 8.  C.  32  Pac.  Rep.  756.1 

0ARKL<tMXBHT~  Rights  or  Attaching  Creditor  —  Codk,  f  150.— Although, 
by  section  150  of  Hill's  Code,  an  attaching  creditor  is  ^ placed  in  exactly 
the  same  position,  with  reference  to  the  proi)erty  attached,  as  a  botutfide 
purchaser  in  good  faith  and  for  value  (  Rhodes  v.  McGarry,  19  Or.  222), 
yet  this  must  be  taken  in  connection  with  the  j^neral  rule  tliat  a  gar- 
nishment operates  only  on  the  rights  of  the  debtor  at  the  time  the  writ 
is  levied.  A  garnishment  is  not  retroactive,  nor  does  it  give  the  plaintiff 
in  the  writ  any  greater  rights  against  the  garnishee  than  the  defendant 
himself  possesses,  except  m  cases  of  fraud.  O.  R.  dr  N.  Co,  v  Gates^  10  Or. 
614 ,  Baket  v  Egliiiy  11  Or.  334,  Phippt  v.  Rieiey,  15  Or.  497;  Case  v.  Noijen, 
16  Or.  829;  Riddle  v.  MilUr,  19  Or.  468,  cited. 

GHAmi.  Traksfkrs— t'RAUD  — CoDB,  §  77«,  Sued.  40.»— In  Oregon,  under 
subdivision  40  of  section  776  of  Hiirs  Code,  a  sale  or  mortgage  of  chattels 
or  choses  in  action,  unaccompanied  by  a  change  of  possession,  or  a  record 
of  the  instrument  of  transfer,  creates,  as  against  bona  fide  purchasers,  only 
a  presumption  of  fraud,  which  may  be  rebutt<}d.  Marks  y.  MUUr,  21  Or. 
817,  cited  and  approved. 

Chose  ik  Actioh  —  Assignment — Notick. — In  Oregon  an  assignment'  of  a 
chose  in  action,  made  in  good  faith,  for  a  sufficient  consideration,  and 
without  an  intent  to  defraud  creditors  or  subsequent  purchasers,  is  com- 
plete upon  the  mutual  assent  of  the  assignor  and  the  assignee,  without 
notice  to  any  one. 

Assignee  or  Chose  in  Action — Attaching  Creditor— Priority  or  Right.— 
A  hotiafide  assignment  of  a  chose  in  action  gives  the  assignee  a  prior  right 
to  the  fund  as  against  a  subsequent  attaching  creditor,  though  the  garn- 
ishment may  have  been  served  on  the  debtor  before  he  received  notice  of 
such  assignment,  and  this  will  be  the  rule  notwithstanding  the  position 
in  which  the  attaching  creditor  is  placed  by  set'tion  150,  Hill's  Code, 
since  the  garnishment  cannot  reach  any  greater  interest  than  the  debtor 
has  at  the  time  of  the  levy. 

♦  Note. —  This  opinion  and  the  opinion  in  Marks  v.  MWer  were  both 
written  before  the  act  of  February  20, 1893  ( Jjiws,  1893,  30 ),  went  into  effect. 
By  this  last  act  a  chattel  mortgage,  unaccompanied  by  immediate  delivery, 
and  continued  change  of  possession,  is  void  against  8ubsec|uent  purchasers 
and  mortgagees  in  good  faith  unless  the  mortgage  be  zecorded  in  the  proper 
ofliot  within  five  days.— Rbpobtbb. 
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AflBioiDfEirr  OF  Chose — Notice  to  GASinsHEX. — Notice  to  the  debtor  of  the 
assignment  of  a  chose  is  necessary  to  charge  him  with  the  daty  of  pay- 
ment to  the  assignee ;  for  if,  without  notice,  he  pay  the  debt  to  the  as- 
signor, or  to  a  subsequent  asaignte,  or  on  a  garnishee  process,  he  will  be 
dischaiiged. 

Multnomah  County.    Loyal  B.  Stearns,  Judge. 

This  is  a  suit  by  the  partnership  of  Meier  &  Frank  to 
determine  the  conflicting  claims  of  the  defendants  Hess, 
Groldsmith  &  Co.,  and  Sophia  Schwab,  to  a  fund  in  the 
hands  of  the  plaintiffs,  who  bring  the  suit  to  obtain  a 
judicial  determination  of  the  priorities  of  the  respective 
claimants.  The  facts,  which  are  not  disputed,  are  that 
on  March  23,  1891,  Schwab  &  Bros,  of  New  York,  having 
a  demand  against  plaintiffs  on  account  for  $1,544,  for  a 
valuable  consideration  sold,  assigned,  and  transferred 
the  same  to  defendant  Sophia  Schwab;  that  in  the  regu- 
lar course  of  mail,  and  on  April  1,  1891,  plaintiffs,  who 
reside  in  Portland,  received  written  notice  from  Schwab 
&  Bros.,  and  from  the  defendant  Sophia  Schwab,  that 
the  claim  and  demand  had  been  so  assigned  and  trans- 
ferred. After  such  sale  and  transfer,  but  prior  to  t^e 
'  receipt  of  the  notice  thereof  by  plaintiffs,  and  on  March 
27,  1891,  the  defendants  Hess,  Goldsmith  &  Co.,  com- 
menced an  action  in  Multnomah  County  against  Schwab 
&  Bros,  to  recover  the  sum  of  $694,  sued  out  a  writ  of 
attachment,  and  caused  a  notice  of  garnishment  to  be 
served  on  the  plaintiffs,  who  immediately  furnished  to 
the  sheriff  a  certificate  of  their  indebtedness  to  Schwab 
&  Bros.,  but  did  not  pay  over  the  money.  After  the 
cause  was  at  issue,  it  was  referred  to  W.  W.  Thayer, 
Esq.,  who  reported  that  the  attaching  creditor  had  a 
prior  claim  on  the  fund  in  plaintiffs'  hands,  as  i^ainst 
the  assignee  of  the  fund.  This  report  was  confirmed  by 
the  court,  and  a  decree  rendered  in  accordance  therewith, 
from  which  defendant  Sophia  Schwab  appeals.  Reversed. 

Joseph  Simon  (Dolph,  Bellinger  db  UaUory  on  the  brief), 
for  Appellants. 
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Lewis  B.   Cfox  (Teal  ^  Minor  on  the  brief),  for  Re- 
spondents. 

Bean,  J.  (after  stating  the  facts  as  above). — The 
question  here  presented  is  as  to  the  priority  of  right 
between  the  assignee  of  a  chose  in  action,  and  an  attach- 
ing creditor  whose  garnishment  is  served  before  notice 
to  the  debtor  of  the  assignment.  Under  our  statute  its 
solution  depends  upon  whether  a  failure  to  notify  the 
debtor  will  invalidate  the  assignment  of  a  chose  in  action, 
as  against  a  subsequent  bona  flde  purchaser  from  the 
assignor  who  first  gave  notice  to  the  debtor  of  his  pur- 
chase. By  section  150,  Hill's  Code,  an  attaching  creditor 
is  placed  in  exactly  the  same  position,  with  reference  to 
his  rights  in  the  property  attached,  as  a  bona  Jide  pur- 
chaser in  good  faith  and  for  value:  Rhodes  v.  McQwrry^ 
19  Or.  222  (23  Pac.  Rep.  971).  Without  this  statute. 
which  seems  peculiar  to  our  legislation,  there  can  be  no 
doubt  that  an  assignment  will  take  precedence  over  a 
subsequent  attachment,  for  it  is  valid  as  between  the 
parties,  and  the  general  rule  is  that  the  garnishment  or 
attachment  '*  operates  only  on  the  legal  rights  of  the 
defendant  in  the  attachment  or  judgment — such  rights 
as  the  debtor  could,  by  action  at  law,  enforce  in  his  own 
name.  The  plaintiff  acquires  no  greater  rights  against 
the  garnishee  than  the  defendant  himself  possesses, 
except  when  the  garnishee  is  in  possession  of  property 
of  the  defendant  under  a  fraudulent  transfer  from  him. 
Nor  does  garnishment  have  any  retroactive  effect,  so  as 
to  affect  prior  transactions  between  the  garnishee  and 
the  defendant  Only,  therefore,  such  demands  can  be 
subjected  to  garnishment  as  the  defendant  in  his  own 
name  would  have  a  right  to  recover  in  an  action  at  law": 
Lord,  J.,  in  O.  ^  ^  N.  Go.  v.  Oates,  10  Or.  514;  Baker  v. 
Eglin,  11  Or.  334  (8  Pac.  Rep.  208);  Phipps  v.  Riel^y,  15 
Or.  497  (16  Pac.  i»«p.  185);  Case  v.  Nixyes,  16  Or.  329  (19 
Pac  Rep.  104);  Rhodes  v.  McGarry,  19  Or.  222  (23  Pac, 
Rep.  971);  EidOUi  v.  MiUor,  19  Or.  468  (28  Pac  Rep.  807). 
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But  our  statute  undertakes  to,  and  does,  put  the  attach- 
ing creditor,  not  only  on  the  footing  of  his  debtor,  but  on 
that  of  a  bona  Jide  purchaser  for  value,  which,  in  many- 
instances,  may  place  him  in  a  better  position  as  to  the 
property  attached  than  his  debtor. 

We  are,  therefore,  confronted  with  the  question  as  to 
whether,  between  successive  purchasers  of  a  chose  in  ac- 
tion, their  rights  will  depend  upon  the  priority  of  the  as- 
signment, or  of  notice  to  the  debtor.  In  England  the 
rule  undoubtedly  is  that  the  question  which  of  successive 
assignees  of  the  same  obligation  should  be  preferred,  de- 
pends, not  on  the  date  of  the  respective  transfers,  but 
upon  the  time  when  they  were  communicated  to  the  obli- 
gor: Dearie  v.  Hall,  3  Russ.  1 ;  Loveridge  v.  Oooper,  3 
Buss.  30 ;  Pomeroy,  Eq.  Jur.  §  695  and  notes.  And  this 
rule  has  been  adopted  by  the  courts  of  many  of  the  states 
in  this  country:  Spam  v.  Hamilton,  1  Wall.  624;  Oamp 
beU  V.  Day,  16  Vt.  558 ;  Vanbuskirk  v.  Hartford  Ins.  Go.  14 
Conn.  141  (36  Am.  Dec.  473);  Hobson  v.  Steveruwii^  1  Tenn. 
Ch.  203;  Goldfelter  v.  Cox,  1  Sneed.  330  (60  Am.  Dec.  157); 
Murdock  v.  Finney,  21  Mo  139.  It  is  explained  by  the 
courts  adopting  it  as  but  an  application  to  the  case  t>f  an 
assignment  of  a  chose  in  action,  of  the  principle  which 
renders  void,  as  to  bona  flde  purchasers,  sales  and  trans- 
fers of  chattels,  unless  accompanied  by  a  delivery  and 
continuous  change  of  possession.  It  is  said  that  the  act 
of  giving  the  debtor  notice  is,  m  a  certain  degree,  taking 
possession  of  the  fund,  and  is  going  as  far  toward  an 
actual  change  of  possession  as  is  possible,  and  if  this 
notice  is  omitted,  the  assignee  is  guilty  of  the  same  de- 
gree and  species  of  neglect,  and  must  suffer  the  same 
consequences,  as  one  who  leaves  a  chattel,  purchased  by 
him,  in  the  possession  of  his  vendor.  In  jurisdictions 
where  the  rule  prevails  that  the  sale  of  personal  prop- 
erty capable  of  immediate  delivery  to  the  purchaser,  is 
fraudulent  and  void  as  to  subsequent  bona  Jid^  purchas- 
ers, unless  accompanied  by  immediate  delivery,  and  fol- 
lowed by  an  actual  change  of  possession,  the  reasoning 
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of  the  authorities  cited  seem  unanswerable,  and  to  rest 
upon  a  solid  foundation  of  argument.  But  where,  as  in 
this  state,  the  sale  of  chattels,  unaccompanied  by  a 
change  of  i)OSsession,  creates  only  a  presumption  of 
fraud  as  against  a  bona  Jide  purchaser,  which  may  be 
rebutted  by  showing  that  the  sale  was  made  in  good 
faith,  for  a  sufficient  consideration,  and  without  intent  to 
defraud  (Hiirs  Code,  §  776,  Subd.  40;  Marks  v.  Mille^r, 
21  Or.  317;  S.  C.  28  Pac.  Rep.  14;  14  L.  R.  A.  190),  the 
foundation  for  the  rule  fails,  and  no  sufficient  reason  can 
be  perceived  why  a  plaintiff  should  obtain  any  other  or 
better  rights,  by  the  attachment  of  a  chose  in  action 
which  had  previously  been  assigned,  but  of  which  the 
debtor  had  no  notice,  than  he  would  obtain  by  the  attach- 
ment of  a  chattel  which  had  been  sold,  but  still  remained 
in  the  possession  of  his  debtor. 

It  seems  to  us  that,  under  the  rule  prevailing  in  this 
state,  an  assignment  of  a  chose  in  action,  made  in  good 
faith,  for  a  sufficient  consideration,  and  without  intent  to 
defraud  creditors,  or  subsequent  purchasers,  is  complete 
upon  the  mutual  assent  of  the  assignor  and  assignee,  and 
does  not  gain  an  additional  validity,  as  against  third  per- 
sons, by  notice  to  the  debtor ;  and,  as  between  successive 
htynajfde  assignees  of  a  chose  in  action  from  the  same  per- 
son, the  one  prior  in  point  of  time  will  be  protected, 
though  he  has  given  no  notice  to  either  the  subsequent 
assignee  or  the  debtor.  Notice  is  indeed  needful  in  order 
to  charge  the  debtor  with  the  duty  of  payment  to  the  as- 
signee, so  that  if,  without  notice,  he  pay  the  debt  to  the 
assignor,  or  to  a  subsequent  assignee,  or  on  a  garnishee 
process,  he  will  be  discharged  from  the  debt.  This 
seems  to  us  to  be  the  better  doctrine,  as  supported  by 
the  general  course  of  decisions  in  this  country:  2  White 
&  Tudor,  Lead.  Cas.  1666;  Thayer  v.  Daniels,  113  Mass.  129; 
Fairbanks  v.  Sargeant,  104  N.  Y.  108  (58  Am.  Rep.  490; 
9  N.  E.  Rep.  870) ;  Mulr  v.  Schenck,  3  Hill,  228  (38  Am. 
Dec.  633);  Beckwith  v.  Unimi  Bank,  9  N.  Y.  211;  Bholm 
V.  Cleveland^  5  Mason»  174 ;  Dix  v.  Cobb,  4  Mass.  507 ;  Wood 
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V.  Partridgty  11  Mass.  488.  We  are  of  the  opinion,  there* 
fore,  that  the  assignment  of  the  debt  against  Meier  A 
Frank  to  defendant  Sophia  Schwab,  gave  her  a  prior 
right  to  the  fund,  although  the  debtor  did  not  reoeive 
notice  of  the  assignment  until  after  the  attachment^  and 
the  decree  must  be  reversed. 


[Ai«aed  April  a,  1801] 

J.  TOLMIB  V.  J.  E.  WATSON. 

[8.  C  82  PM.  Rep.  1098.] 

Multnomah  County:  E.  D.  Shattuck,  Judge. 

Action  by  J.  Tolmie  against  J.  E.  Watson  to  recover 
rent  for  a  building  on  First  street,  in  Portland.  Judg- 
ment for  plaintiff  and  defendant  appeals.     Aifirmed« 

Arthur  C.  Emmcms,  and  Rcbert  G.  Morrow  (Emanons  d 
Emmons  on  the  brief),  for  Appellant 

Oliver  P.  Mason,  for  Respondent 

PsR  Curiam. — This  was  an  action  brought  in  a  jus- 
tice's court  to  recover  the  sum  of  one  hundred  dollars  for 
rent  The  plaintiff  alleges  the  renting  of  the  premises  to 
the  defendant  on  April  1,  1889,  at  the  monthly  rental  of 
fifty  dollars,  and  the  failure  and  refusal  to  pay  the  rent 
for  occupation  of  the  premises  for  the  months  of  October 
and  November,  1889.  The  answer  alleges  that  the  plain- 
tiff only  leased  the  premises  until  the  first  day  of  October, 
1889,  and  the  payment  of  the  rent  up  to  that  date.  The 
reply  denies  that  plaintiff  has  paid  the  rent  agreed,  or 
any  rent  at  all  for  the  occupation  of  the  premises  for  the 
months  of  October  and  November,  which  he  alleges  he 
used  and  occupied  under  the  lease  of  April  1, 1889. 

It  is  conceded  that  the  complaint  is  not  as  well  stated 
as  it  might  be,  but  it  is  sufficient  to  support  a  judgment 
The  answer  does  not  deny  the  occupation  of  the  premises 
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during  the  time  alleged,  but  the  pleadings  and  record 
show  that  the  defendant  remained  in  possession  if  the 
lease  did  expire  at  the  time  defendant  alleges.  While 
the  pleadings  are  defective,  we  think,  upon  the  record, 
the  plaintiff  was  clearly  entitled  to  judgment,  and  it  is 
therefore  affirmed. 
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ACOOUNTS.   See  Ssttlbd  Aooouktb. 
ACCOUNTINO. 

1.  Partnkbship— Right  to  an  Aocx>uwTiwq.— The  pttrebaMr  of  a  partner'B  in- 

terest In  a  firm  may  maintain  a  eult  in  eqnity  for  an  acconnting,  eyen  thouRh 
the  only  partneiahip  aesets  consist  of  a  stoek  of  goods  of  which  the  plaintiff  has 
an  inventory .—Jfara  y.  Cfoodnough,  545. 

2.  Promisboby  Notb— FBisuvPTioir.— The  giving  of  a  promissory  note  is  prima 
/ode  eyldence  of  an  accounting  and  settlement  between  the  parties  to  that  date, 
and  the  note  is  presumed  to  express  the  ascertained  balance.— Ifo^  t.  Clark- 
•on.  61. 

ADMINISTRATORS. 

1.  Claim  of  ADMnnsTRATOB— PABnrsRSHiP  ErrATB.— The  administrator  of  an 
estate  may,  before  he  has  filed  his  bond,  present  his  dalm  to  the  county  judge 
for  allowance ;  and  the  fact  that  be  is  not  able  to  actively  discharge  the  du- 
ties of  administrator  because  his  bond  is  not  filed,  does  not  affect  his  right  to 
have  his  claim  allowed,  or  aflRBct  the  right  of  the  county  Judge  to  allow  it— 
Se  Eatate  o/  Hwck  ic  Xegtr,  10. 

9.  Pbobatb  PBAcncB— Tike  fob  Prbbemting  Claimb.— In  Oregon  there  is  no 
limitation  to  the  time  within  which  a  claim  may  be  presented  against  an 
estate,  and  delay  in  the  proceedings  is  not  a  ground  for  refusing  an  application 
by  the  administrator  to  sell  real  property.  The  county  court  will  hasten  pro- 
ceedings in  proper  cases  and  on  a  proper  showing.—  Id.  10. 

ADVERSE  POSSESSION. 

1.  Ck>NFC8SD  BoniDARin— MiSTAKB.— PosKsslon  or  intrusion  upon  land  by  mis- 
take, in  consequence  of  confusion  or  uncertainty  as  to  the  true  boundary,  with- 
out any  intention  to  claim  title  beyond  the  lawAil  boundary,  is  not  adverse.— 
King  v.  Brigham^  TSSL 

%  IDXK.— If  one  by  mistake  encloses  the  land  of  another  and  claims  it  as  his 
own,  his  actual  possession  will  work  a  disseisen  of  the  true  owner ;  but  if,  in 
Ignorance  of  the  true  boundary,  he  makes  a  mistake  and  encloses  the  land  of 
another,  claiming,  however,  only  to  the  true  line  as  it  may  subsequently  be 
ascertained,  his  possession  of  the  land  is  not  adverse.— Jtonwey  v.  Ogd/o^  347. 

8.  Idem- Statute  of  LnoTATiom.— Where  a  person  under  mistake  as  to  the 
boundaries  enters  upon  and  occupies  land  not  embraced  in  his  title,  and  claims 
It  as  his  own  for  the  statutory  period,  he  becomes  invested  with  the  title  thereto 
by  possession,  although  his  entry  and  occupation  was  by  mistake.— id.  347. 

4.  IDEK  — iMPBOVBifENTS.— An  occupancy  of  land,  and  the  making  of  permanent 
and  valuable  improvements  thereon,  with  the  intention  on  the  part  of  the  oc- 
cupant to  claim  it  as  his  own,  is  adverse,  although  he  made  the  ImprovementR 
under  the  mistaken  supposition  that  the  tract  in  controversy  was  in'  loded 
within  the  limiU  of  his  cUlm.— iZowIoiMi  v.  WiUUmu,  516. 
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5.  Easement— Pbescrtptiye  Right.— An  unlnterrapted  use  and  ei^oyment  of  an 
easemf  At  In  a  particular  way  for  the  Btaiutory  period  aCTords  a  conclusive  pre- 
ffumptlon  that  the  person  who  used  It  had  a  right  so  to  do,  prorided  the  use  be 
not  by  authority  of  hiw,  or  by  agreement  with  the  owner  of  the  inheritance.— 
Covenion  v.  Se^fert,  648. 

«.  Idem— Pkrmissivb  Usk— Pabol  Grakt.— An  easement  cannot  be  granted  by 
parol,  but  that  it  originated  In  parol  permission  does  not  affect  the  prescriptive 
title  if  it  has  been  used  for  the  requisite  period  under  a  claim  of  right— id.  518. 

7.  Evidence— PRESUMPTioif.— The  pHma  facie  right  of  poe.«ession  of  realty  eifsb- 

llshed  by  the  introduction  in  evidence  by  plaintiff  of  the  paper  title,  is  over* 
come  by  proof  that  defendants,  and  those  under  whom  they  claim,  have  been 
in  the  open,  visible,  and  notorious  possession  of  the  land  for  more  than  ten 
years,  and  have  fenced  it  and  made  valuable  and  permanent  improvemenu 
thereon,  and  in  all  respects  treated  it  as  their  own,  the  presumption  from  such 
proof  being  that  their  entry  was  one  of  right,  and  their  claim  one  of  owner- 
ship.—£oiaIamt  V.  wmamt,  515. 

8.  Ideh— Tack iko.— Continuity  is  an  indispensable  dement  of  advene  posses- 

sion ;  but  several  possessions  may  be  tacked  together  where  they  can  be  referred 
to  the  original  entry.  No  paper  evidence  of  a  transfer  of  possession  ts  neces- 
sary when  the  holding  is  under  the  claim  of  the  flnt  entry  man.— /d.  bl^ 

9.  Iwtent.— Advene  possession  is  founded  upon  the  intent  with  which  the  oeca- 

pant  has  held  possession,  and  this  Inient  is  to  be  determined  by  what  he  has 
done,  not  by  what  he  has  said.-  Id.  515. 

10.  Offer  to  Pitrchase.— An  offer  to  purchase  land  fW>m  another  Is  nsnally  sn^ 
a  recognition  of  the  title  of  the  latter  as  will  bar  the  defense  of  advene  poft«s- 
sion,  if  made  before  the  statute  of  limitations  has  AiUy  run ;  bot  this  will  apply 
only  where  the  occupant  is  under  some  obligation  to  restore  the  pocsefjon.— 
Jd.  515. 

U.  lDBX.^An  offbr  to  purchase,  made  after  the  statute  has  fhlly  nm,  will  not  bar 
the  claim  of  adverse  possession,  unless  the  relation  of  landlord  and  tenant,  or 
of  vendor  and  vendee  under  a  contract  of  purcha^,  once  existed  between  the 
parties.— Cbv«n<on  v.  Seufert,  548. 

IS.  Idek.— An  adverse  possession  Is  not  defeated  by  the  fact  that  the  widow  of  the 
original  entryman  applied  to  the  proper  government  officen  to  preempt  the 
land  In  her  own  right,  and  also  sought  by  a  snit  to  quiet  her  title  as  agalni4  an- 
other claimant  thereof,  where  the  limitation  had  tollj  run  in  fav<»>  of  the 
original  entryman's  estate  before  any  attimpi  was  made  by  her  to  acquire  the 
title.— iZottrfond  v.  Wiaiamt,  515. 

13.  Recognition  of  Another's  Title.— The  mere  fact  that  one  in  poeacssioa  of 
land  claiming  it  as  his  own,  ezprcMed  an  intention  of  n  aking  a  settlement 
with  another,  who  also  claimed  it,  and  on  his  death  bed  requested  a  fl-lend  to 
aid  his  children  in  securing  a  deed  for  the  land,  is  not  such  a  recognitloa  of 
the  other's  title  as  will  debar  the  defense  of  adverse  possession,  where  the  par- 
ties never  met  and  no  offer  was  evei  made  to  purchase  the  land.—  Id.  S15. 

AFFIDAVIT.    Bee  Axendmbhtb,  0. 

AGENCT. 

1«  Authority— INSTR A NCK.^  The  acts  of  an  agent  performed  within  the  scope  of 
his  real  or  apparent  authority,  are  binding  upon  his  principal  The  pabiie 
have  a  right  to  rely  upon  an  agenCs  apparent  authority,  and  are  not  bound  to 
Inquire  as  to  his  special  powers  unless  the  circumstances  are  inch  as  to  pat 
them  upon  inquiry.— ZEdAn  v.  Ouardian  Awurance  Q>,  570. 

8  IDEX—  Evidence  op  —Where  a  person  represented  hlmeelf  as  the  geoenl  agent 
of  an  insurance  company,  and  the  assured,  without  knowledge  of  any  iimita- 
Uon  on  his  powers,  paid  him  the  premium  and  left  the  dty,  entrastlng  the 
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mantgement  of  the  whole  affitilr  to  hto  handi,  and  afterwards  reeelyed  ttom 
him  the  policy  which  the  company  had  made  out  and  sent  to  him,  the  Jury  are 
Justified  in  finding  that  the  agent  was  a  general  agent,  and  not  an  agent  with 
limited  or  special  powers.— id.  576. 

S»  iDm.— In  an  action  for  the  breach  of  an  oral  contract  for  insurance  made  with 
an  agent  of  defendant,  testimony  of  persons  as  to  transactions  had  by  them 
with  the  agent  as  such,  is  competent  as  tending  to  show  the  manner  in  which 
he  was  held  out  by  defendant  as  its  agent,  and  the  apparent  scope  of  his  au- 
thority .—Ifardtoict  ▼.  State  Insuranee  Oo.  290. 

4.  DCTY  TO  Pbincipal— DOT7BLB  CoifMi8STON8.— An  agent  may  act  for  both  parties 
to  a  transaction,  and  receive  commissions  fh>m  both,  provided  each  party 
knows  of  his  employment  by  the  other.— Jameson  y.  CbldweU,  144. 

ft.  Husband  ajud  Wife— Tkrkination  of  Aosircr- Notice  to  CREDrrons.- The 
separation  of  a  husband  from  his  wife,  who  has  been  his  agent  or  partner,  and 
the  commencing  by  her  of  a  divorce  suit  and  excluding  the  uusband  from  par- 
ticipation In  the  business,  will  not  terminate  her  agency  as  to  wholes&len  who 
bad  no  notice  of  the  separation,  and  who  bad  theretofore  ftimished  goods  on 
the  faith  of  such  agency.— /SneU  ▼.  Stone,  827. 

AGREEMENTS.    See  CoNTEMPOKAitBOtJS  Agreemsntb. 

AGRICULTURAL  COLLEGE  at  Corvallis.    See  Cobpobatiomb,  1,  2L 

ALLEGATIONS. 

Allegations  must  be  filed  before  the  court  has  Jurisdiction  over  garnishee;  with- 
out the  allegations  and  intorrogatories  no  JudgJient  can  be  entered  against 
him.-- Smttk  v.  Qmrad,  206. 

ALTERATION  OP  CONTRACT.    See  COOTRAcra,  L 

AMENDMENT& 

1.  PLEADINGS— Code,  {  101.— A  complaint  maybe  amended  by  changing: a  party 

firom  defendant  to  plaintiff,  under  1  Hill's  Code,  { 101,  permitting  pleadings  to 
be  amended  by  striking  out  or  adding  the  name  of  a  party.—  Liggett  v.  Ladd,  26. 

2.  IDBK.— An  amendment  to  a  complaint  to  set  aside  a  deed  to  an  agricultural 

college,  alleging  that  a  defendant  college  which  held  the  land  in  trust  for  the 
plaintiiT  church  is  unwilling  to  execute  the  trust  until  judicial  determination 
that  Its  deed  to  the  agricultural  college  is  of  no  force,  does  not  set  up  a  new 
cause  of  action  in  making  the  trustee  college  a  plalniiff  instead  of  a  defend- 
ant, and  in  alleging  that  such  trustee  is  prevented  by  such  deed  from  executing 
the  trusts  since  the  same  evidence  will  support  both  complaints,  and  the  same 
measure  of  damages  will  apply  to  both.— /cf.  26. 

4L  Idem.— When  a  case  is  on  appeal  firom  a  justice's  court,  the  circuit  conrt  has  no 
authority  to  allow  any  amendment  or  change  in  the  issues.— .fbruis  v.  Inman,  68. 

ft.  Idem- Discretion  of  Trial  Court.— An  application  to  amend  a  pleading  is 
always  addressed  to  the  discretion  of  the  trial  court,  and  will  not  be  reviewed 
on  appeal  except  for  an  abuse  of  such  discretion.-  Oarrison  v.  Ooodale,  307. 

ft.  Idem— Practice.- The  praetice  In  allowing  amendments  to  the  pleadings 
should  be  liberal,  especially  in  favor  of  the  defendant,  who,  by  the  reftisal  of 
an  amendment,  may  forever  lose  his  defense:  but  the  application  to  amend 
should  be  supported  by  affidavit,  showing  some  reasonable  excuse  for  the 
delay.  In  the  absence  of  a  supporting  affidavit,  the  presumption  that  the 
action  of  the  lower  court  was  correct  will  prevail.— /d.  807. 

7.  Verdict  in  Criminal  Case.— A  verdict  in  a  case  where  two  defendants  are 
jointly  prosecuted  that  reads,  *'We  the  jury  find  the  defendant  guilty  as 
chained/'  Is  void  for  uncertainty ;  and  such  a  verdict  cannot  be  amended  to 
Show  that  it  was  intended  to  convict  both  defeuOants.— State  t.  Weekt,  & 
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ANSWER. 

The  object  of  an  anawer  tt  to  plainly  notify  the  court  and  the  opposite  party  of 
the  facta  relied  upon  as  a  defense,  so  that  the  defendant  may  be  prepared  to 
meet  them  If  he  can.  The  testimony  must  then  be  confined  to  the  alleca- 
tlons.— 3Voy  Laundry  Cb.  y.  Hmry,  282. 

APPEAL. 

1.  Appealablb  Obdbb— Motion  fob  New  Tbtal.— In  Oregon  no  appeal  can  be 
taken  from  an  order  granting  or  refusing  a  new  trial.— iTedbmm  ▼.  Hamlin.  813. 

S.  Idem — CoDK,  {  585.— An  order  dismlssiDg  an  action  against  a  party  ceases  to  be 
appealable  when  the  party  dismissed,  by  permission  of  the  court,  and  during 
the  pending  of  the  cause,  again  submits  himself  to  the  Jurisdiction  and  files  a 
new  pleading.— (Tonnes  t.  Cyrua,  403. 

S.  Bill  or  Ezcxpnoifs— Pbacticb.— A  bill  of  exceptions  which  is  merely  a  trana- 
cript  of  the  stenographer's  notes  will  not  be  stricken  out,  although  it  contains 
much  immaterial  matter,  when  it  was  allowed  as  a  bill  of  exceptions  wiihoot 
objection,  and  the  error,  if  any,  to  be  rcTiewed,  is  the  granting  of  a  nonsniL 
—JofauUm  y.  Or.  Short  Une  Ry.  Oo.  94. 

4.  OovNTT  CouBT— JuBT  Tbial— Transcbift  OF  EviDBNCB.— On  BU  appeal  ttmn. 
a  decision  of  a  county  court  under  section  1184,  Hill's  Code,  the  appellant  is 
entitled  to  a  jury  trial  in  the  circuit  court  The  transcript  need  not  contain  the 
eyidence,  since  the  case  is  at  law  and  not  In  equity.— JoAjufcm  y.  Shqfner,  IIL 

i.  County  Coubt— Locating  Road.— A  county  court  in  locating  and  establish 
Ing  highways,  is  transacting  county  business,  and  Its  proceedings  can  be 
reyiewed  only  by  a  writ  of  review :   Code,  i  903.—  Leader  y.  MuJL  Cb.  21Sw 

A.  IDXK— Sections  902,  4069.— Section  4068  giying  to  any  complainant  who  may 
couceive  himself  aggrieved  by  the  assessment  of  damages  by  the  county  court 
In  locating  a  road  the  right  to  appeal  therefrom  to  the  circuit  court,  modifies 
section  902  only  to  the  extent  of  allowing  an  appeal  fkt>m  the  order  of  the 
county  court  adopting  and  approving  the  report  of  the  appraisers;  it  does 
not  allow  an  appeal  fkt>m  the  entire  proceedings  in  locating  the  road,  henre 
on  such  an  appeal  no  questions  of  petition  or  notice  can  be  considered.- id.  aH 

7.  Election  Contest- Pbacticb  on  Appeal.— Election  contests  are  tried  by  the 
court  without  the  intervention  of  a  Jury,  but  they  are  not  equity  cases,  and  are 
not  tried  de  novo  on  appeaL— Hugha  y.  Holman,  481. 

8.  Justice's  Coubt— Amendment  op  Pleadings.— On  an  appeal  fh>m  a  Justice's 

court,  the  circuit  court  can  try  nothing  but  the  Issues  made  up  in  the  Justice's 
court,  and  has  no  authority  to  allow  any  change  to  be  made  in  the  issues,  as  by 
filing  an  answer :    Code,  H  581,  2130.— FMfi$  y.  ihswm,  68. 

9.  Idem — Foweb  to  Remand.—  On  appeal  the  circuit  court  cannot  remand  a  eauae 

to  the  Justice's  court  for  fVirther  action.—  Id.  68. 

10.  Final  Obdeb— Code,  I  63ff.— While  a  motion  for  a  new  trial  Is  pending,  there 
is  no  "  final  order  "  fh>m  which  an  appeal  can  be  taken.  The  six  months  lim- 
ited for  an  appeal  begins  to  run  from  the  time  the  motion  for  a  new  trial  Is 
overruled.— irifcAett<frXai;<tCb.  y.  Douming,  448. 

U.  Nonsuit.— Objections  that  plalntiflk  testimony  Is  Inconsistent  and  his  conduct 
and  testimony  irreconcilable,  and  tbat  a  fair  construction  thereof  wUl  lead  to 
the  conclusion  tbat  defendant  never  made  the  promise  alleged  by  plalntliT.  and 
that  plaintiff  never  so  understood  it,  are  addressed  solely  to  the  consideration 
of  the  Jury,  and  are  not  to  be  considered  on  appeal  in  detennining  whether  a 
nonsuit  should  have  been  granted.- ir«rter<  y.  Ditfiw,  462. 

Xt.  NoncB  OF  APPEAL— Abbignmbntb  of  Ebbob— Corn,  i  637.-11  la  Important 
that  each  specification  of  enor  be  complete  within  itself  so  aa  to  clearly  present 
the  question  involved.  Assignments  that  the  court  "  erred  In  oyernillnc  all  of 
defendant's  objections  to  the  evidence  offered  by  plaintilT,  and  In  not  auitaiB- 
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ingeach  and  all  of  saeh  objections,*'  and  that  the  court  erred  "In  sustaining 
and  in  not  overruling  each  and  all  of  plalntllTs  objections  lo  the  evidence,"  are 
too  indefinite  and  general,  under  Hill's  Code,  }  S37,  re  lulring  the  notice  of 
appeal  to  specUy  the  grounds  of  error  with  reasonable  certainty.—  Id.  462. 

13.  IDEK — Code,  {  S37.—  An  assignment  of  error  which  reads  "  Error  of  the  court  at 

the  trial  of  this  cause  in  admitting  testimony  olTered  by  the  plaintiiF  and  ob- 
jected to  by  the  defendant,"  or  "  Error  of  the  court,  committed  at  the  trial  of 
this  cause,  in  giving  instructions  to  the  Jury  which  were  excepted  to  by  the 
defendant,  and  the  exception  allowed,"  does  not  specify  the  error  committed » 
or  state  the  reason  why  it  was  error;  it  is  insufficient  to  present  any  queetioa 
for  review.— /oAnsoA  v.  Fomno,  614. 

14.  Idem- CoDK,  |  637.— When  a  ruling  of  a  trial  court  is  challenged  as  not  stating 

the  law  applicable  to  the  case,  the  notice  of  appeal  need  not  specify  the  reason 
why  the  ruling  is  wrong— it  is  enough  to  point  out  with  certainty  what  the 
ruling  was.— iforrison  ▼.  MeAtee,  630. 

16.  IDXK — Cods,  1 637.-  It  is  not  enough,  under  the  Oregon  Code,  1 637.  to  state  as  an 
assignment  of  error  that  the  trial  court  erred  in  admitting  or  rejecting  certain 
testimony;  the  notice  of  appeal  mu^t  specify  in  what  the  error  oonisista,  and  the 
ground  on  which  the  appellant  intends  to  rely  for  reversaL  Otherwise  the 
questions  will  not  be  considered.— ^fcA6i«A<>p  v.  ifodfc,  636. 

16.  Partibb.- All  parties  to  a  Judgment  or  decree  whose  interests  may  be  substan- 

tially affected  by  the  acljudication  of  the  appelUte  court  must  be  included  in 
the  appeal.  Without  all  such  parties  before  it,  the  appellate  court  has  no 
Jurisdiction.— ffomittoiiT.  Bkdr,  64. 

17.  Idem.— All  depositors  of  grain  in  a  warehouse  are  necessary  parties  to  an  appeal 

in  a  suit  in  equity  to  determine  their  respective  rights,  espeeialiy  one  agaiuKt 
whom,  with  the  appellants,  a  Judgment  has  been  rendered  because  of  the 
removal  of  more  than  his  share  of  the  grain.— /<t  64. 

18.  Verdict— CoNrLicnNG  Evidence.— i^nestions of  fact  npon  conflicting  evidence, 

as  well  as  inferences  which  may  reasonably  be  drawn  from  the  facts  proved, 
cannot  be  reviewed  by  an  appelUte  court;  they  are  settled  by  the  verdict.— 
Hardiffiek  v.  StaU  Itu.  Cb.290. 

19.  Weight  op  Evidekce— Referee's  Report.— Findings  of  fket  by  a  referee,  on 

conflicting  evidence,  and  having  sufficient  testimony  to  support  them  will  not 
be  disturbed  on  appeal,  on  the  ground  that  the  weight  of  the  evidence  is  against 
them.— iknHsfoy  v.  CAapman.  67L 

90.  Warr  of  Review— CRixi]rAf«  Acnoir— Code,  f  685— Act  1889.— The  act  ot 
1889  ( Laws  1889,  184 )  amends  section  585  of  the  Code  so  that  whenever  the 
inferior  court  has  exceeded  its  jurisdiction,  the  writ  will  lie  regardless  of  the 
nature  of  the  case,  and  the  right  to  the  writ  Is  not  limited  to  cases  where  an 
appeal  can  be  taken.—  HiU  v.  Stale,  446. 

21.  Criminal  Action— Code,  {  2161.— Where  defendant  in  a  criminal  action  Is 
fined  less  than  twenty  dollars  by  a  Justice  of  the  peace  on  an  information 
which  charges  no  ofltense,  defendant  is  entitled  to  a  writ  of  review.  In  such  a 
case  there  cannot  be  an  appeal  under  section  2161,  Hill's  Code,  but  the  writ  of 
review  will  lie  since  the  amendment  of  1888  to  section  686,  because  there  Is  an 
erroneous  ezereiee  of  Jurisdiction  by  the  inferior  oonrt— J(t  446. 

APPEALABLE  ORDERS.   8ee  Afpbal,  1, 2;  10. 

APPURTENANCES. 

Peed.— An  easement  such  as  a  ditch  immbm  under  the  general  term  of  appurte. 
nanoea  in  a  deed,  and  need  not  be  spedally  mentioned.— Cbver^cm  v.  Sa^eii, 
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ASSESSMENT. 

1.  ALTEXATioir  or  AMnsMiMT  Roll— Adding  to  the  ■meiMiiientiDll  jmypeiij  aflt 

auened,  is  a  correction  of  the  roll,  and  not  an  alteration.-~Or.  dt  QU.  IL  JL  Cta^ 
▼.  Lane  County,  886. 

2.  BOABD  or  EQUALiZATioir— Code,  B  2779,  2780.— Under  the  powen  eonfenedty 

Bectiona  2779  and  2780,  HiU's  Code,  the  board  of  eqnalizatloa  may  plaoe  on  the 
aaaessment  roll,  and  may  value  without  notice,  any  and  all  omitted  property, 
but  if  the  board  proposes  to  change  the  value  of  property  already  ■■ewed.  It 
must  give  the  taxpayer  three  days'  notice.—  Id.  886. 

8.  List  or  Pbopbbty— Codb,  i  2769.— The  verified  list  of  property  called  i»r  by 
section  2769.  Hill's  Code,  is  only  an  aid  to  the  assessor;  he  is  not  bound  1^  i^ 
nor  is  it  an  assessment  of  the  property.— /cC  386. 

4.  Stock  SuBSCRipnom— Assesbmektb.- It  is  an  implied  part  of  the  oontraci  of 
an  original  subscriber  to  tbe  stock  of  a  corporation  afterwards  to  be  argaaiaed, 
that  he  is  not  liable  to  pay  assessments  on  the  stock  before  one-hAU  of  tha 
capital  stock  is  subscribed.—  F^insitw  R.JL(».y.  SpUUnan,  687. 

i.  SHEBirr's  A8BE88XEKT—  CoDB,  f  2831.— A  Statute  empowering  a  sheriff  (who  ia 
tax  collector)  to  add  to  the  tax  roll  without  notice  to  the  owner  property 
omitted  by  the  assessor,  and  to  collect  taxes  thereon,  is  not  unconstitutional 
where  there  is  a  board  of  equalization  who  hold  a  public  meeting  at  a  stated 
time,  with  power  to  add  to  and  correct  the  assessor's  rolls.  The  taxpayer  baa 
notice  by  the  statute  that  this  board  will  meet  to  correct  errors  and  omiaslonsw 
and  it  is  his  duty  to  appear  and  see  that  all  his  property  is  correctly  listed ;  IT 
be  neglects  this  duty,  and  this  opportunity  to  be  heard,  he  cannot  object  when 
his  omitted  property  is  sssessed  by  the  sheriif  and  made  to  bear  Its  share  of  Ui# 
public  burden.— /cC  886. 

See  also  Taxes  avd  Taxahov. 

ASSIGNMENT. 

1.  Chose  in  Acnoir— Nones.— In  Oregon  aa  assignment  of  a  ebose  in  actfon, 

made  in  good  iisith.  for  a  sufficient  consideration,  and  without  an  intent  to  de- 
ft»ud  creditors  or  subsequent  purchasers,  is  complete  upon  the  mutual  assent 
of  the  assignor  and  the  assignee,  without  notice  to  any  one,  but  if  it  is  desired  to 
charge  the  debtor  with  the  duty  of  payment  to  the  assignee,  notice  of  the 
transfer  should  be  promptly  given.— ifeia'  v.  Heta,  609. 

2.  Attachino  Cebditob— Pbiobitt  or  Right.— A  bona  JUe  assignment  of  a  chose 

in  action  gives  the  assignee  a  prior  right  to  the  fhnd  as  against  a  aobaeqoent 
attaching  creditor,  though  the  garnishment  may  have  been  served  on  the 
debtor  before  he  received  notice  ot  such  assignment ;  and  this  will  be  the  nile 
notwithstanding  the  position  in  which  the  attaching  oieditor  la  placed  hy  aao- 
tion  150,  Hill's  Code,  sinoe  the  garnishment  cannot  reach  any  graatar  Interest 
than  the  debtor  has  at  the  time  of  the  levy.— Jd  607. 

ASSUMPSIT. 

VoLUNTABT  SiBviCE.— Any  act  done  for  the  benefit  of  another  withoot  hia  requen 
is  deemed  in  law  a  voluntary  service  for  which  no  action  can  be  —^'ntM^til 
— fbrMa  v.  isimon,  68. 

ATTACHMENT  AND  GARNISHMENT. 

1.  AflBiGNBE  or  Chose  nv  AcnoH— ArrACBnca  CwMion— Pmostt  or  Xmnr.— 
A  bona  ftde  assignment  of  a  chose  in  action  gives  the  assignee  a  prior  right  to 
the  fond  as  against  a  subsequent  attaching  creditor,  thoogh  the  camftshmenl 
may  have  been  served  on  the  debtdl^  l>efora  he  received  notice  of  anch  assign- 
ment;  and  this  will  be  the  rule  notwithstanding  the  position  in  which  the 
atUchlng  creditor  is  placed  by  section  150,  Bill's  Code,  ainca  the  gamiahmegt 
cannot  reach  any  greater  Interest  than  tbe  debtor  has  at  the  tine  of  the  levy. 
Meier  Y.EcMi,  699. 
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2.  Idem— NoTicB  to  Qabmxsres.— Notice  to  the  debtor  of  the  ABrignment  of  a 
ehoM  iB  neceasary  to  cbaige  him  with  the  duty  of  payment  to  the  aialguee;  for 
if;  without  notice,  he  pay  the  debt  to  the  assigfnor.  or  to  a  Bubaequent  aaaigDee, 
.  or  on  a  gamibhee  procesB,  he  will  be  diBcbaxged.~J(l  609. 

8.  Q1.RNI8HKB— RiOHTB  or  ATTAGHmo  CBEDrroB — OoDB,  f  160.— Althoogh,  by 
■ection  ISO  of  Hiirs  Code,  an  attaching  creditor  is  placed  In  exactly  the  same 
position,  with  reference  to  the  property  attached,  as  a  bonaftde  purchaser  in 
good  faith  and  for  yalue ;  yet  this  must  be  taken  In  connection  with  the  gen- 
eral nile  that  a  garnishment  operates  only  on  the  rights  of  the  debtor  at  the 
time  the  writ  is  levied.  A  garnishment  is  not  retroactive,  nor  does  it  give  the 
plaintifT  in  the  writ  any  greater  rights  against  the  garnishee  than  the  defend- 
ant himself  possesses,  except  in  oases  of  firaud.— Id  GOO. 

4.  JuBisDicrioN— iNTKBBoaATOBiES.— The  allegatlouB  required  by  HIU'b  Code, 

2 164,  which  provides  that  before  a  garnishee  shall  be  required  to  appear  plain- 
tiff may  serve  on  him  written  allegations  and  interrogatories  touching  any  of 
the  property  liable  to  attachment  as  the  property  of  defendant,  are  in  the 
nature  of  a  complaint,  and,  where  they  are  not  filed,  no  valid  judgment  can 
be  rendered  against  the  garnishee,  though  he  waive  service  of  such  aUeg»> 
\XODM.^SMiUi  V.  Conrad,  2QS. 

5.  SHBBirps— BzPEKBB  09  Kbbpino  Attaghbd  Pbopbbtt.— The  expcuse  of  keep- 

ing attached  property,  under  the  Oregon  Code,  is  neither  a  cost  nor  a  disburse- 
ment; but  the  court  should  see  that  the  reasonable  charges  of  its  officers  are 
taxed  in  the  cost  bill  against  the  plaintiff.  The  reasonableness  of  the  charges 
should  be  determined  by  the  court,  upon  notice  to  the  plaintiff  and  upon 
proper  proof.— ifiCcAeU  dt  LewU  Cb.  t.  Downing,  448. 

6.  EXPSKSE8—  Estoppel.— Where  a  sheriff  claims  ninety-four  dollars  fees,  and  the 

action  is  agreed  to  be  settled  on  the  basis  of  that  charge,  a  larger  amount  ought 
not  be  allowed  on  a  claim  put  in  after  the  motion  to  dismlsi  has  been  filed, 
without  a  trial  by  the  court.- Jd.  44& 

ATTORNEYS. 

Fes.- Where  an  attorney  has  recovered  a  Judgment  against  a  oorporation  for  ser- 
vices in  several  very  important  and  sharply  contested  cases,  and  the  amount 
is  shown  by  attorneys  of  high  standing  and  long  experience  to  be  reasonable, 
and  there  was  no  agreement  as  to  the  amount  of  fees,  the  Judgment  will  not  be 
disturbed  in  this  court.-Ae2to»  v.  BUUadeO,  507. 

AUSTRALIAN  BALLOT  LAW.    8ee  BAIXon. 

BALLOT& 

1.  AvsTRAUAN  Ballot  Law— Naves  in  Obovpb.- Theezeeptfon  In  Oregon  Act, 
1891,  I  49,  providing  that  the  names  of  candidates  for  electors  for  president 
and  vice-president  shall  be  arranged  In  groups  as  presented  in  the  several  cer- 
tificates of  nomination,  relates  only  to  the  manner  of  arranging  the  names 
upon  the  ballot,  and  not  to  the  former  provision  that  the  name  of  each  person 
nominated  shall  be  printed  upon  the  ballot  in  but  one  place ;  and  the  law  is 
violated  by  printing  in  two  groups  of  electors  the  name  of  one  person  nomi- 
nated by  two  partiea— ifiUer  v.  Feimoyer,  964. 

a.  Idem —Names  on  Baluxt.— In  the  absenoa  of  an  afllrmatlve  declaration  in  the 
state  election  law,  thai  a  ballot  containing  the  name  of  a  candidate  in  more 
than  one  place  is  void  and  shall  not  be  counted,  an  error  or  mistake  of  the 
county  clerk  in  printing  the  name  of  the  same  person  in  two  groups  of  electors 
on  the  *'  official  ballot "  wiU  not  require  the  rejection  of  the  ballots,  although 
the  sutute  provides  that  the  name  shall  be  printed  in  but  one  place.—  Id.  864. 

&•  Idem— Maitdatobt  Statute.— Section  47  of  the  Australian  Ballot  Act  (Laws 
2811,  28J  requiring  the  county  clerk  to  print  all  the  official  ballots,  is  mandatory 
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in  that  it  requires  the  clerk  to  strictly  comply  with  Its  provlRlons,  bat  not  in  the 
sense  that  the  voter  will  lose  his  yote  if  the  clerk  commits  an  enor  in  printing 
the  names.—  Id.  864. 

4.  Cbbtificatx  of  Board  or  Caxcvasbsbs  —  The  ballots  cast  are  always  the  pri- 

mary evidence  of  the  will  of  the  electors,  and  while  the  returns  of  thecanrasi- 
ing  board  are  prima  facie  evidence  of  the  resalt  of  the  election,  the  resolt  of  a 
recount  must  prevail  over  the  presumption  of  the  correctness  of  such  returns. 
—Hugha  V.  Hotman,  481. 
ft.  Custody  or  Ballots— Admibbibiutt  as  Etidsncb.— When  the  ballots  oflfered 
are  shown  to  have  been  in  the  custody  of  the  proper  officers  from  the  time  ihey 
were  cast  until  recounted,  and  to  have  been  kept,  though  insecurely,  in  the 
manner  prescribed  by  law,  they  are  admissible  in  evidence  in  an  election  oon> 
test,  and  their  identity  becomes  a  question  of  Act  for  the  trial  court ;  but  when 
it  is  shown  that  the  ballots  offered  in  evidence  have  not  been  kept  in  the  cus- 
tody of  the  proper  officers,  and  have  been  left  in  an  exposed  and  Improper 
place  where  there  was  opportunity  to  tamper  with  them,  they  should  not  be 
received.— Jd.  48L 

BILL  OF  EXCEPTIONS. 

pBAcncE— Objectiomb.- A  bill  of  exceptions  which  is  merely  a  trsnscript  of  the 
stenographer's  notes  will  not  be  stricken  out,  although  it  contains  much  imma- 
terial matter,  when  it  was  allowed  as  a  bill  of  exceptions  without  objection, 
and  the  error,  if  any,  to  be  reviewed,  is  the  granting  of  a  nonsuiL— JoAjiieoa  v. 
Or.  Short  Une  Ry.  Oa.  M. 

BOARD  OF  CANYASSEBa 

CSBTincATS  n  Prima  Facib  Etidencb.— The  ballots  cast  are  always  the  primary 
evidence  of  the  will  of  the  electors,  and  the  result  of  a  recount  must  prevail 
over  the  presumptives  of  the  correctness  of  the  return  of  the  canvassing  board, 
though  the  return  iaprlma/acie  evidence  of  the  result  of  the  eleetlon.— Ai^ftes 
y.Hobnan,  48L 

BOARD  OP  REGENTS. 

The  board  of  regents  of  the  state  agricultural  college  Is  a  corporation  capable  of 
taking  and  holding  the  title  to  real  property.— i^vett  v.  Ladd,  aOw 

See  CORPORATIOMB,  1, 1. 
BONA  FIDE  PURCHASERS. 

1.  Fixtubeb— Pabol  RiSBBYATioy.— Chattels  that  have  become  permanently 

affixed  to  the  soil  pass  ordinarily  with  the  land,  and  though  by  a  special  parol 
agreement  they  may  be  reserved  and  continue  as  chattels,  yet  such  a  parol 
agreement  cannot  be  enforced  against  a  bonajlde  purchaser  of  the  land  without 
notice  of  such  agreement.— JVuir  v.  Jones,  882. 

2.  IDXK.— Bona/dtf  purchasers  of  land  without  notice  are  not  afl^Bcted  by  a  private 

parol  agreement  changing  into  personal  property  what  would  otherwise  be  part 
of  the  realty,  but  they  have  a  right  to  all  incidents  and  appurtenances  which 
by  the  general  law  would  result  fhun  such  a  purchase.— id.  882. 

BOUNDARIE& 

1.  Advebsx  PosBnnow.— Possession  or  intrusion  upon  land  by  mistake  In  con»- 
quence  of  conft»ion  or  uncertainty  as  to  the  true  boundary,  without  any 
intention  to  claim  title  beyond  the  lawftil  boundary,  is  not  advetse.— ITm^  v. 
Br1gham,2S2. 

5.  Idem.— If  one  by  mistake  encloses  the  land  of  another  and  claims  it  as  his  own, 

his  actual  possession  will  work  a  disseisin  of  the  true  owner;  but  if,  iu  ignoi^ 
ance  of  the  true  boundary,  he  makes  a  mistake  and  encloses  the  land  of 
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another,  claiming,  howeyer,  only  to  the  true  line  ai  it  may  subsequently  be 
ascertained,  his  possession  of  the  land  is  not  advene.— itomsey  v.  Ogden,  347. 
8.  Appeal ^EvTDENCB— In  a  suit  to  fix  a  bonndary  line,  where  the  decree  is 
reversed  because  the  evidence  is  largely  directed  to  the  issue  of  title  which 
could  not  properly  be  tried  in  such  a  suit,  the  cause  will  be  remanded  to 
enable  the  parties  to  segregate  the  evidence,  where  it  is  so  intermingled  that 
(he  reviewing  court  cannot  do  so,  and,  if  necessary,  to  adduce  new  evidence 
bearing  on  the  proper  issue.—  School  Diatrict  v.  PrUx,  294. 

4.  EQurrv  Jurisdiction  When  Boundariu  abb  Lost  ob  Confubed.- The  issu- 

ing of  commissions  to  ascertain  lost  or  confused  boundaries  was  an  ancient 
blanch  of  equity  jurisdiction,  and  was  exercised  without  any  special  equitable 
ground  to  support  it,  though  it  afterward  fell  into  disuse.— ifjn^  v.  Brigham,  2B2. 

5.  Idem  -Title  to  Land.  —  The  Oregon  act  of  1887  ( Hill's  Code.  ^  506, 510)  extends 

the  jarfsdiction  of  equity  to  cases  of  confused  or  uncertain  boundary  lines 
where  no  equitable  circumstance  was  inherent  in  the  controversy;  but  it  does 
not  give  courts  of  equity  Jurisdiction  to  determine  questions  of  title.— Irf.  262. 

6.  Idem.— Under  sections  606  and  607,  Hill's  Code,  allowing  a  suit  in  equity  to 

determine  disputed  boundary  lines  between  adjoining  landowners,  the  court 
has  no  jurisdiction  to  determine  the  title  to  land;  and  therefore  it  cannot  de- 
termine a  claim  of  title  by  adverse  possession  to  the  land  between  the  lines 
claimed  by  the  respective  parties  to  be  ihe  correct  lines.— ScAooI  JHitrict  ▼. 
Price,  291. 

7.  Idem.- Under  sections  506  and  507,  Hill's  Code,  allowing  suit  to  be  brought  in 

equity  for  the  ascertainment  and  marlcing  of  disputed  boundary  lines  between 
a(1Jacent  landowners,  the  court  cannot  try  the  title  to  real  estate.  Equity  has 
no  jurisdiction,  therefore,  where  the  question  disputed  is  which  of  two  lines 
was  meant  by  a  description  in  a  deed,  for  this  simply  is  determining  the  title  to 
the  land  between  the  two  lines.— ifin«r  v.  CapUs,  803. 

8.  Disputed  Boundaries— Tbial  by  Jury.— The  purpose  of  the  act  of  1887  (Hill's 

Code,  ii  506,  510)  is  to  authorize  courts  of  equity  to  ascertain  the  true  boundary 
line  between  adjoining  estates,  and  not  to  try  the  question  of  title  on  either 
side  of  that  boundary.  With  this  construction  the  act  is  not  unconstitutional 
as  depriving  parties  of  the  right  to  a  trial  by  jury:  Or.  Const,  art.  I.  j  17;  it  is 
merely  a  revival  of  the  former  equity  Jurisdiction  to  ascertain  confused  bound- 
aries where  the  question  of  legal  title  is  not  involved.— iSTin^  v.  Brig?unn,  262. 
8.  Res  Judicata— Etooppbl.— Where  a  boundary  line  has  been  settled  in  a  former 
suit,  in  which  the  oontroversy  was  as  to  its  location,  and  not  as  to  the  title  to 
the  strip  of  land  lying  between  the  different  lines  claimed  by  the  parties,  the 
title  to  the  strip,  not  being  directly  in  issue,  is  not  adjudicated  by  (he  determin- 
ation of  the  boundary,  and  such  suit  Is  no  bar  to  a  subsequent  suit  to  quiet  title 
to  the  strip  in  question.- Id  262. 

BURDEN  OP  PROOF. 

Criminal  Law— Selling  Land  WrrHotnr  TrrLE— Code,  f  1783.— In  criminal  cases 
the  burden  of  proof  is  alwa3rs  on  the  prosecution,  and  under  an  indictment  fbr 
selling  land  without  having  title  thereto,  the  burden  of  proof  does  not  rest 
upon  the  defendant  to  show  that  he  had  title,  but  rests  upon  the  prosecution  to 
show  by  competent  evidence  that  the  defendant  did  not  have  title  to  the  prop- 
erty conveyed.— STote  v.  Byom,  668. 

CARRIERa 

1.  COUPON  Tickets- CoNTiNrous  Pasbagb.— A  coupon  ticket  israed  by  a  railroad 

company  over  its  own  and  connecting  lines  is  an  entire  contract  as  to  eaidi  line 

but  severable  as  between  the  different  lines.   When  the  passenger  enters  on  his 

Journey  over  any  one  of  the  lines  he  is  bound  to  continue  without  stop  to  the 
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end  of  bl8  ride  thereon,  he  may.  however,  stop  over  at  the  end  of  each  line.— 
IfichoUY.  Southern  PaciAc  Oo.  133. 

2.  Transfebabiuty— RXDVCBD  RATB.~Tbe  ordinary  coupon  ticket  la  transfer- 
able even  though  it  may  have  been  sold  at  a  reduced  rate,  and  haye  been  partly 
used,  unless  prohibited  by  some  condition  on  the  face  thereof.— /d.  128. 

8.  Ejection  of  Passkkoer.- A  eonpon  ticket  oyer  several  I'nes,  not  limited  on  its 
face  as  to  ownership  or  contlnnousness  of  passage,  is  transferable,  and  a  pur- 
chaser from  the  original  buyer  is  entitled  to  ride  thereon.  If  he  is  ejected  be- 
cause he  presents  a  transferred  ticket  he  is  entitled  to  damagea- Jd.  1& 
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Wells  V.  Applegate,  12  Or.  208,  approved,  101,  320. 

Welch  V.  Or.  Ry.  and  Navigation  Co.  10  Or.  3S3,  criticised,  M. 
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CHATTELS  as  fixtnrea    See  FiXTURia. 

CHATTEL  MORTGAOE& 
PossESBiov— FiUNO— Fbaud—Codx,  {  776,  ScBD.  40.— In  Oregon,  nnder  mbdivl^ 
ion  40  of  section  776  of  Hill's  Code,  a  sale  or  mortgage  of  chattels  or  chosea  in 
action,  unaccompanied  by  a  change  of  poasession,  or  a  record  of  the  instrument 
of  trausfer,  creates,  as  against  bona  JIde  purchasers,  only  a  presumption  of  ftand, 
which  may  be  rebutted.— Jf^ier  v.  Heti,  599. 

CHANGE  OF  VENUE. 
Subdivision  1  of  section  45,  Hill's  Code,  providing  for  a  change  of  venue  when  the 
action  has  not  been  brought  in  the  proper  county,  does  not  apply  to  tran«Uory 
actions,  since  in  such  actions  any  county  where  service  of  summons  maybe 
had  is  a  proper  county.— Proton  v.  DachuUe$  Bridge  Co,  7. 

CHOSES  IN  ACTION. 

L  Assignment— Nones.— In  Oregon  an  assignment  of  a  chose  In  action,  made  in 
good  faith,  for  a  suiBcient  consideration,  and  without  an  intent  to  defraud 
creditors  or  subsequent  purchasers,  is  complete  upon  the  mutual  assent  of  the 
assignor  and  the  assignee,  without  notice  to  any  one.— Jftfier  v.  Ifess.  599. 

2.  Attaching  Creditor— Priority  or  Right.— A  bona  fide  assignment  of  a  ehoae 
in  action  gives  the  assignee  a  prior  right  to  the  fund  as  against  a  subsequent 
attaching  creditor,  though  the  garnishment  may  have  been  served  on  the 
debtor  before  he  received  notice  of  such  assignment ;  and  this  will  be  the  rale 
notwithstanding  the  position  in  which  the  attaching  creditor  is  placed  by  see- 
tion  150,  Hill's  Code,  since  the  garnishment  cannot  reach  any  greater  interaal 
than  the  debtor  has  at  the  time  of  the  levy.— Id.  599. 

8.  NoTicB  TO  Garnishee.— Notice  to  the  debtor  of  the  assignment  of  a  choae  Is 
necessary  to  charge  him  with  the  duty  of  payment  to  the  assignee  .*  for  if,  with- 
out notice,  he  pay  the  debt  to  the  assignor,  or  to  a  subsequent  assignee,  or  on  a 
garnishee  process,  he  will  be  discharged.— /d.  600. 

4.  Transfers- Fraud— Code,  {  776,  Sued.  40.— In  Oregon,  nnder  subdivlf'on  40  of 
section  776  of  Hill's  Code,  a  sale  or  mortgage  of  chattels  or  chonea  in  action, 
unaccompanied  t>y  a  change  of  possession,  or  a  record  of  the  instrument  of 
transfer,  creates,  as  against  bona  fide  purchasers,  only  a  presumption  of  tend, 
which  may  be  rebuued.— Id.  509. 

CITY  ORDINANCE. 
Suppression  op  Gaming.— Where  a  city  charter  gives  the  council  power  "to pre- 
vent and  suppress  gaming  and  gambling-houses,  or  places  where  any  game 
In  which  chance  predominates  is  played  for  anything  of  value ;  and  to  punish 
any  person  who  engages  in  such  game,  or  keeps  or  ftequenta  such  a  hunae^"  the 
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council  is  not  limited  to  punlBhing  the  penons  named  in  the  last  part  of  (he 
Mclion.  but  may,  under  the  general  power  *'  to  prevent  and  rapprev,"  poniah 
any  one  wLo  mtsrely  ^oes  into  a  gambling  room.  -  Ex  parte  Ah  Hoy,  88« 

CLAIMS  AGAINST  ESTATES  OP  DECEDENTS. 

1.  Time  fob  Prkskntation.— In  Oregon  the  time  for  presenting  a  claim  against  an 

estate  is  not  limited ;  it  may  be  at  any  time  before  the  estate  Is  closed.— £«<ate 
qf  Houck  <fr  Meyer  1 10. 

2.  JuDOMXNT.— The  decision  of  a  county  court  in  sammarily  settling  a  claim  onder 

section  1184,  Hlirs  Code,  Is  a  Judgment  and  not  a  decree.— Jb^tuton  t.  Shqf- 
fKr.  Hi. 
S.  Admimistrator's  Claim.— The  administrator  of  on  estate  may,  before  he  has 
filed  his  bond,  present  his  claim  lo  the  county  Judge  for  allowance ;  and  the 
fact  that  he  is  not  able  to  actlTcly  discharge  the  duties  of  the  position  because 
his  bond  has  not  been  flf>d,  does  not  affect  his  right  to  have  the  claim  examined, 
or  affect  the  right  of  the  county  judge  to  allow  the  claim  if  it  is  a  just  one.^ 
Eetate  qf  Eouck  St  Meyer,  10. 

CODE  citations.   See  Statutes. 

COLLATERAL  ATTACK. 
OoRPORATB  ExisTBNCB.— The  (kct  that  a  corporation  whose  attempted  organization 
was  made  before  the  required  amount  of  its  capital  stock  had  been  subscribed 
is  a  corporation  de  facto,  so  that  its  existence  cannot  be  questioned  collaterally, 
will  not  enable  it  to  recover  against  a  subscriber  to  its  capital  stock,  where  the 
conditions  upon  which  his  subscription  was  made  have  not  been  compiled  with 
or  waived  by  him.— Fairview  R,  E.  Oo.  t.  SpiUman,  687. 

COLLEQE.    See  Cobvallis  Collbob. 
COMMISSIONa 
Agent.  —  An  agent  may  act  for  both  parties  to  a  transaction,  and  receive  oommlf- 

slons  fh>m  both,  provided  each  party  knows  of  his  employment  by  the  other.— 

JameKu  v.  CoULwbU,  144. 

COMMUTING  TAXES  is  unoonstltationaL    Bee  CoznnTUTiONAL  Lav.  1« 
COMPROMISE,  offer  of. 

Costs— More  fayorable  Judgment    See  Judoxbmt  1,  9;  \  4. 
CONDITIONAL  STOCK  SUBSCRIPTIONS. 

See  Stocke  ahd  Stock  SuBSCRipnom  1,  9,  S. 
CONTUSED  BOUNDARIES. 

Jurisdiction  of  equity,  in  cose  of.    See  Equttt,  2,  8, 4, 9. 
Claim  to  land  adjoining.    See  Adybbsb  PoasEBSiON,  1, 2, 8 ;  Bouin>ABiBi,  6^  7, 
CONSTITUTION  OP  OREGON,  cited.    See  Statdtbe. 
CONSTITUTION  OF  THE  UNITED  STATES. 

For  construction  of.  See  Statutes. 
CONSTITUTIONAL  LAW. 
1.  Commuting  Taxes— State  Coottitutioh.  Art.  I.,  Sec.  82,  ahd  Art.  IX,  SbcI. 
—  A  commutation  of  all  taxes  on  the  property  of  a  railroad  company  for  twenty 
years  in  consideration  of  its  carrying,  without  charge,  all  troops  and  munitions 
of  war  which  the  state  requires  to  be  carried,  violates  a  constitutional  provision 
lequirlng  that  all  taxation  shall  be  equal  and  uniform,  and  that  there  shall  be 
B  "Just  valuation  for  taxation  of  all  property,"  excepting  certain  classes.— ^b^y 
T.  Madoa/y,  83^ 
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CONSTITUTIONAL  LAW- Continued. 

2.  Trial  bt  Jubt— ComrtnED  BouMDARin.— The  purpose  of  the  Oregon  Act  of  1^87 
( Hill's  Code,  H  506,  510)  Is  to  authorize  courts  of  equity  to  ascertain  the  tme 
honndaxy  line  between  adjoining  estates,  and  not  to  try  the  qnestknt  of  title 
on  either  side  of  that  boundary.  With  this  construction  the  act  is  not  uneon* 
stitutiooal  as  depriving  parties  of  the  right  to  a  trial  by  Jury :  Or.  Const,  art.  I. 
{  17 ;  it  is  merely  a  revival  of  the  former  equity  jurisdlctioo  to  ascertain  oon- 
fVised  boundaries  where  the  question  of  legal  title  is  not  involved.— £tfi^  v. 
Brigham,  262. 

t.  Counties— LiMrfATiow  of  Indebtedness.— The  limit  to  county  indebtednecs 
provided  by  section  10  of  article  XI.  of  the  state  constitution,  does  not  apply  to 
debts  and  liabilities  imposed  upon  the  county  by  law,  and  which  it  is  powerless 
to  prevent ;  but  applies  only  to  liabilities  voluntarily  created.—  BunteU  v.  Mark- 
ley,  496. 

4.  Practice  of  MSDiaNE.— The  equal  privileges  or  Immunities  of  citizens  are  not 

infringed  by  a  statute  which  exempts  those  who  are  practicing  medicine  or  sur- 
gery at  the  time  of  its  passage  from  the  provision  requiring  a  diploma  or  a 
certificate  of  a  state  board  of  examiners  to  entitle  a  person  to  practice  such 
profession.-  State  v.  Randolph,  74. 

5.  Regulation  of.— Session  Laws,  1889, 144,  as  amended  by  Session  Laws,  1801, 15S, 

which  makes  It  unlawftil  for  any  person  to  practice  medicine  or  surgery  in  the 
state  without  first  obtaining  from  the  state  board  of  examiners  a  certificate  that 
he  is  a  grsduate  of  a  medical  Institution  in  good  standing;  or,  if  he  is  not  a 
graduate.  Ih  it  he  has  been  found  on  examination  to  be  qualified  to  prsciice 
mediciue  or  surgery ;  or  that  he  was  a  pra<;titioner  of  medicine  or  surgery,  end 
was  so  engaged  at  the  passage  of  the  act,  does  not  violate  the  const! tutiou  of 
Oregon,  article  I.,  section  20,  which  declares  that  *'no  law  shall  be  passed 
granting  to  any  citizen,  or  class  of  citizens,  privileges  or  immiinities  which,  on 
the  same  terms,  shall  not  equally  belong  to  all  citizens  ";  nor  the  confttUution 
of  the  United  States,  article  IV.,  section  2,  which  declares  that  *'  the  citlsens  of 
each  stato  shall  be  entitled  to  all  the  privileges  and  immunities  of  citisens  in 
the  several  states";  nor  the  oonstitutlon  of  the  United  SUtes,  14th  Amend- 
ment, which  provides  that  "  no  state  shall  make  or  enforce  any  law  which 
»hall  abridge  the  privileges  or  immunities  of  the  citizens  of  the  United  SUtes"; 
slDve  it  neither  grants  nor  revises  to  any  citizen,  or  class  of  citizens,  any  right 
or  privilege.  This  law  simply  prescribes  a  rule  of  evidence  for  determining  the 
qualifications  of  physicians  and  surgeons ;  and  the  rule  prescribed  is  a  reanon- 
able  one.— Id.  74. 
€.  Municipal  Powers— Monopoly.— It  is  settled  that  a  municipal  corporation 
cannot  create  a  monopoly  by  granting  exclusive  privileges  to  persons  or  cor- 
porations without  express  legislative  authonty  so  to  do,  and  this  power  must 
be  plainly  conferred  in  express  words,  or  by  implication  so  direct  as  to  amount 
to  the  same  thing.— i\]rl:Atirs(  v.  OapUal  City  By.  0».  472. 

7.  General  Powers.- A  general  grant  of  power  to  a  municipal  corporation  carries 

with  it  all  such  powers  as  are  clearly  necessary  for  the  convenient  and  proper 
exercise  of  the  authority  that  is  expressly  given,  but  a  general  grant  will  not 
authorize  the  bestowing  of  exclusive  privileges.— Jd.  472. 

8.  IDEH—  EzcLUBiTE  PRIVILEGE.—  The  legislature  has  the  power,  subject  to  consti- 

tutional limitations,  to  grant  exclusive  privileges  or  franchises,  and  it  may 
delegate  to  municipal  corporations  the  power  to  grant  exclusive  franchises  In 
purely  municipal  matters,  but  the  power  in  the  mnnidpal  corporation  to  make 
such  a  contract  must  l>e  free  from  doubt.— iitl  472. 
0.  Idem.- A  general  grant  to  a  city  "of  exclusive  power  to  permit,  allow,  and  reg- 
ulate the  laying  down  of  tracks  for  street  cars,  upon  such  terms  and  conditions 
as  the  conndl  may  prescribe,"  does  not  empower  it  to  grant  for  a  term  of  yean 
an  exclusive  franchise  to  occupy  Ua  stiMts  with  ttreot  rmUwayi.— itfi  47% 
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10.  Obligation  of  Contracts.— SeHion  86,  page  ff89,  Deady's  Go<Se,  which  proTides 

that  any  railroad  company  Incorporated  under  the  law  as  it  then  stood  should 
"have  the  power  to  collect  snch  tolls  for  ihe  transiwrtation  of  persons  and 
property  as  it  may  prescribe,"  did  not,  as  between  the  state  and  a  railroad 
company  organised  during  the  time  that  Taw  was  in  force,  constitute  a  con- 
tract, the  obligation  of  which  could  not  be  impaired  by  snbcequent  legiaUtlon. 
—Stale  ▼.  Saatham  Pacific  Cb.  424. 

11.  PoucB  PowiR.— Every  person  has  the  right  to  pursue  any  lawflil  occupation  he 

may  choose,  subject  to  such  restrictions  rs  the  government  may  impose  for  the 
protection  of  society ;  and  this  power  to  regulate  and  restrict  is  inherent  in 
every  government,  and  is  a  broad  and  comprehensive  one.— iStalST.  Randolph,  74. 

12.  Taxation- Sheriff's  Asbessmemt— Code,  f  2831.— A  statute  empowering  a 

sheriff  (who  is  tax  collector)  to  add  to  the  tax  roll  without  notice  to  the 
owner  property  omitted  by  the  assessor,  and  to  collect  taxes  thereon,  is  not 
unconstitutional  where  there  is  a  board  of  equalization  who  hold  a  publle 
meeting  at  a  stated  time,  with  power  to  add  to  and  corrpct  the  assessor's  rolls. 
The  taxpayer  has  notice  by  the  statute  that  this  board  will  meet  to  correct 
errors  and  omissions,  and  it  Is  his  duty  to  appear  and  see  that  all  his  property 
is  correctly  listed ;  If  he  neglects  this  duty,  and  this  opportunity  to  be  heard, 
he  cannot  objert  when  his  omitted  property  is  assessed  by  the  sheriff  and  made 
to  bear  its  share  of  the  public  burden.—  Or.  A  OaL  IL  R.  Cb.  v.  Lane  OmaUy,  a^-G. 

13.  Notice.— Notice  in  some  form  is  an  essential  element  of  every  Just  proceeding 

whereby  the  property  of  a  citizen  is  to  be  affected— this  is  a  constitutional 
guaranty  that  no  cittzen  shall  be  deprived  of  his  life,  his  liberty,  or  his  prop- 
erty, without  an  opportunity  to  offer  objections  and  be  heard  upon  them.— Or  St 
OaL  R.R.Cb.Y.  Lane  County,  886. 

CONSTRUCTION  OP  STATUTE.    See  Statutory  Conbtrucfion. 

CONTEMPORANEOUS  AGREEMENTS, 
1.  Identity  of  Parties  and  Subject  Matter.— When  two  written  contracts  or 
agreements  are  entered  into  between  the  same  parties  and  concerning  the  same 
subject  matter,  whether  made  simultaneously  or  on  different  days,  tbey  may  be 
regarded  as  one  contract  and  construed  together.  But  an  executory  contract 
by  a  railway  corporation  to  sell  to  defendants  certain  franchises,  with  a  stipu- 
lation to  secure  and  transfer  certain  additional  rights  of  way,  cannot  be  con- 
strued as  pait  of  an  executed  contract  by  which  the  individnals  composing  the 
corporation  sold  and  delivered  to  the  defendants  their  respective  holdings  of 
stock  m  the  corporation,  the  defendants  agreeing  to  complete  and  operate  the 
railway  over  the  route  for.  which  the  corporation  had  agreed  to  secure  the 
rights  of  way.  The  two  contracts  are  made  by  difflsFent  persons  and  relate  to 
different  subject  matters.— .fffopm  v.  rAompton.  288. 

Twice  in  Jeopardy.   See  Jeopardy. 
CONTRACTS. 

1.  Alterations.— A  ^Ifhl  and  material  alteration  of  a  contract,  made  by  one  of  the 

parties  without  the  consent  or  authority  of  the  other,  and  after  its  execution, 
destroys  the  whole  contract.— CttiM  v.  Qoodale^  406. 

2.  Cancellation  of  Contract  BeforeSuit— Da vaoeb.— The  surrender  and  can- 

cellation of  a  contract  for  the  purchase  of  land  will  not  prevent  the  purchaser 
from  recovering  the  damages  sustained  by  the  breach  of  a  contract  which  a 
third  party  had  made  with  him  for  the  construction  of  a  motor  railway,  the 
porpose  of  which  was  to  enhance  the  value  cf  such  land,  sinoe  it  was  the  pnr- 
ohaser's  duty  to  get  out  of  his  contract  with  as  little  loss  as  possible  before 
snlng  the  third  party  in  damages  for  his  Cailure  tobuUd  the  motor  line.-  Stoffen 
T.  Thampmm^  23)». 
S.  CoNBTRUcnoN.— Where  a  contract  provided  that  the  potatoes  shonld  bedellvered 
"on  board  of  a  steamboat  as  ikst  as  the  weather  will  permit,"  and  that  before 
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delivery  they  should  be  weighed  on  the  Idand  where  they  were  grown,  tad 
the  main  issue  was  as  to  whose  dnty  it  was  to  Aimibh  the  boat,  it  is  error  foe 
the  court  to  Instruct  the  Jury  that  "it  is  a  fair  Inference  ttom  these  proTlsionf 
that  plaintiflk  would  have  some  person  there  to  see  to  the  weighing  of  the  potar 
toes,  and  to  provide  for  their  lihlpment.  If  they  failed  to  do  so.  and  defendsntt 
were  ready  and  able  to  deliver  them  at  a  suitable  time  before  they  were 
destroyed  by  the  flood,  ft  would  be  the  fault  of  plaintiffh,  and  they  would  be  to 
blame  for  the  non-AilfiUment  of  the  contract  on  the  part  of  defendants,**  as 
such  instruction  made  it  immaterial  which  party  should  Aimish  the  boat— 
Holmety,  WhUaker,  820. 
4.  CoNTSMPORANBOUS  AoREnmrrs.— When  two  written  oontraiOts  or  agreemenli 
are  entered  into  between  the  same  parties  and  concerning  the  same  subject 
matter,  whether  made  simultaneously  or  or  on  different  days,  they  may  be  re- 
garded as  one  contract  and  construed  together.  But  an  executory  contract  by 
a  railway  corporation  to  sell  to  defendants  certain  franchises,  with  a  stlpnla- 
tion  to  secure  and  transfer  certain  additional  rights  of  way,  cannot  be  construed 
as  part  of  an  executed  con  tract  by  which  the  individuals  composing  the  corpora- 
tion sold  and  delivered  to  the  defendants  their  respective  holdings  of  stock  in 
the  corporation,  the  defendants  agreeing  to  complete  and  operate  the  railway 
over  the  route  for  which  the  corporation  had  agreed  to  secure  the  rights  of  way. 
The  two  contracts  are  made  by  different  persons  and  relate  to  different  snbject 
matters.— £/a9«»  v.  Thompaon,  239. 
f.  Cdbtok  and  Usage—  Extrinsic  Evidence.— It  is  the  settled  law  that  extrinsie 
evidence  of  custom  and  usage  is  admissible  to  ascertain  the  intention  and 
meaning  of  a  contract,  when  the  same  cannot  be  ascertained  ftom  the  language 
nsed,  but  never  to  vary  or  contradict  the  express  terms  of  the  contract,  pro- 
vided such  usage  or  custom  was  known  to  the  parties  at  the  time  of  making  the 
contract.  Under  this  rul£,  in  an  action  to  recover  money  paid  on  a  contnct 
for  the  purchase  of  potatoes,  on  the  ground  of  non*delivery  and  loss  thereof, 
evidence  of  a  general  custom  or  usage  of  the  purehaaer  to  Aimlsh  the  boat  upon 
which  they  are  delivered,  and  to  notify  the  seller  when  the  boat  would  be 
ready,  and  that  plaintiff  failed  in  these  particulars,  is  admissible  where  the 
purchaser  knew  of  the  custom,  and  the  contract  is  silent  as  to  the  consignee 
and  the  destination  of  the  potatoes,  and  as  to  who  should  Aimlsh  the  boat— 
Hdma  v.  WMlaker,  819. 

6.  Expert  and  Opinion  Evidence.— Opinion  evidence  as  to  what  the  value  of 

land  would  have  been  If  a  railway  had  been  constructed  in  accordance  with  a 
contract  is  admissible  on  the  question  of  damages  for  breach  of  the  cootxact.— 
Blagen  v.  Thompion,  239. 

7.  ILLBOAL  CoNTRAcrs—REscnnoN.— While  an  Ulegsl  contract  is  still  execntory, 

either  party  may  rescind  the  contract  and  recover  any  property  he  may  have 
put  up ;  but  if  the  contract  has  been  executed,  nothing  paid  or  delivered  can 
be  recovered.- fanuuti  v.  Tbytor,  416. 

8.  Insurance- Preliminary  Contract.— Where  an  insurance  company  makes  a 

preliminary  oral  contract  for  insurance,  and  agrees  to  issue  a  policy,  but  after- 
wards reAises  to  do  so,  the  company,  in  an  action  against  it  for  loss  of  the  prop- 
erty by  fire,  can  claim  no  exemption  fh>m  liability  on  account  of  any  provision 
which  the  policy  would  have  contained  had  it  been  issued.— fTordiGidfc  v.  Slate 
In*.  Oo.iJO, 

t.  Idem— AVTHORTTT  of  Agent.— In  an  action  Ibr  the  breach  of  an  oraS  oontract 
for  insurance  made  with  an  agent  of  defendant,  testimony  of  persons  as  to 
transactions  had  by  them  with  the  agent  as  such,  is  competent  as  tending  to 
show  the  manner  In  which  he  was  held  out  by  the  defendant  as  its  agent,  and 
the  apparent  scope  of  his  authority.—  Id,  290. 

M.  Idem— Incumbrance.- The  fact  that  one  who  has  made  an  onl  centract  fbr 
insnranoe  with  the  company's  agent  preliminary  to  the  insurance  of  apolley 
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aileiwardB  gives  a  mortgage  on  the  property,  will  not  prevent  bis  recoverj  for  a 
loss,  where  the  ago*-i  consented  thereto.— 7<rf. 290. 

11.  CoRTRAcn— Deady'8  Codk,  g  36,  p.  ftSIL— Deady's  Code,  2  36,  p.  532,  which  pro- 
vides that  any  railroad  company  incorporated  under  the  law  as  it  then  existed 
should  "  have  the  power  to  collect  such  tolls  for  the  transportation  of  persons 
and  property  as  it  may  prescribe,"  did  not,  as  between  the  state  and  a  railroad 
company  organized  daring  the  lime  that  law  was  in  force,  constitute  a  contract 
the  obligation  of  which  could  not  be  impaired  by  subsequent  legislation.— iSea<« 
T.  Southern  Pacific  Cb.  426. 

IX  MKASuax  OF  Damages— CoNTKACT  to  Build  Motor  Limb.— The  measure  of 
damages  for  breach  of  a  contract  to  build  a  motor  railway  to  connect  with  the 
business  portion  of  a  city  a  tract  of  land  which  one  of  the  parties  has  Just  pur 
chased  with  a  view  of  platting  and  selling  it  for  rabnrban  residences,  is  the 
difference  between  the  value  of  the  land  on  the  day  the  road  should  have  been 
completed,  not  less  than  the  agreed  purchase  price,  and  what  its  value  would 
have  been  on  that  day  with  the  road  completed  and  in  operation.— £ta^m  v. 
Thompmm,2S9. 

18.  Idem— Contract  to  Support.- The  measure  of  damages  against  a  decedent's 
estate  for  a  breach  of  contract,  by  which  deceased  agreed  to  ftimish  plaintiff 
with  a  life  support  in  eonidderation  of  such  services  as  he  might  be  able  to 
render,  is  a  sum  of  money,  which,  together  with  reasonable  interest  and  what 
plaintlir  could  reasonably  contribute  to  his  own  support  by  his  labor,  would  be 
sufficient  to  support  him  ftom  the  time  ot  the  breach  during  the  remainder  of 
his  life,  and  not  such  a  sum  a«  would  give  him  a  reasonable  and  comfortable 
support  during  that  time,  without  talcing  into  account  his  probable  earnings.— 
Morriam  v.  McAtee,  680. 

14.  Plxadino  ILLIOAL  CONTRACT— Grneral  IffiUE.— The  Illegality  or  secrecy  of  a 
contract  sued  on  must  be  specially  pleaded  to  be  available  mk  a  defense ;  evi- 
dence of  such  matters  cannot  be  offered  under  the  general  issue.— Jameson  v. 
OoUtuxU,  144. 

16.  Sprculativi  Damages.— The  loss  of  the  profits  or  gains  that  would  have  accrued 
out  of  a  contract  for  the  purchaae  of  land,  which  the  purchaser  Is  obliged  to 
surrender  because  of  the  failure  of  the  defendant  to  construct  a  motor  railway 
in  accordance  with  a  contract  with  the  purchaser,  when  the  defendant  knew 
that  the  purchaser  wished  the  line  built  to  enhance  the  value  of  his  contract 
of  purchase,  may  be  included  In  the  damages  lor  breach  of  the  contract  to 
buUd  the  motor  railway.— Hfo^^m  v.  Thomp9on,  289. 

16.  TTncxrtain  or  Contingent  Damages.— The  rule  that  damages  which  are  un' 

oertain  or  eontingeut  cannot  be  recovered,  does  not  apply  to  an  uncertainty  as 
to  the  amount  of  the  benefit  or  gain  to  be  derived  fh>m  performance,  but  to  an 
uncertainty  or  contingency  as  to  whether  any  such  gain  or  benefit  would  be 
derived  at  all.— /d .  2:^. 

17.  Voluntary  Services— Request  — Promise  to  Pay.— Actions  to  recover  fbr 

voluntary  services  are  founded  upon  contract ;  and  to  make  one  liable  thereon 
it  must  appear  not  only  that  the  defendant  has  received  a  benefit,  but  also  that 
he  either  requested  the  performance  of  the  service,  or  that  when  he  knew  the 
service  had  been  performed,  he  promised  to  pay  for  it— /brW«  v.  Imnan,  68. 

CONSIDERATION.    See  Forrearino  Suit. 

RB8CI88ION.    See  Contract,  7. 

CONTRIBUTORY  NEGLIGENCE. 

1.  Pliadtno  as  a  Defense.- Contributory  negligence  is  a  defbnse  and  must  be  so 
pleaded.  It  is  not  necessary  for  the  plaintiff  to  allege  that  he  was  firee  horn 
negligence.— Jo/biafon  v.  Or.  Short  Line  Ry.  Cb.  M. 

XXIII.  Dr.— 40. 
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OONTRIBUTORY  NEGLIGENCE  ~  Concluded. 
X  IfAflfTKB  AND  SERVANT.— A  Tailroftd  swftchmaD  who  hat  worked  In  a  jud  ImI 
two  weeks  is  not  as  matter  of  law  guilty  of  oontrlbntory  negligence  tn  lidlaf 
upon  the  ladder  on  the  hide  of  a  car  past  a  switchpole  but  twenty  infiliM  ftan 
the  wall  of  the  car  and  four  ftet  tnm  the  track.— 7d.  M. 

CX>BFOSATION& 

L  AOBICULTUBAL  COLLEGE— PoWER  TO  HOLD  AND  CONYBT  LAND.— CoiTmllla  Cdh 

lege,  incorporated  to  hold  property  in  trust  for  a  certain  church,  for  the  soppoil 
and  spread  of  the  Christian  religion,  and  to  endow,  build  up,  and  maintain  a 
strictly  literary  institution  for  educational  purposes,  and  which  had  been  desig- 
nated as  the  state  agricultural  college  although  no  agricultural  college  eo  nomitu 
was  established,  had  power  to  take  title  to  a  farm  paid  for  by  subscriptions 
which  were  staled  to  be  for  the  purpose  of  purchssing  an  agricultural  ham  for 
It,  without  holding  subject  to  any  trust  in  favor  of  the  church,  and  upon  dis- 
continuing  the  teaching  of  agricultural  subjects  and  returning  to  its  original 
purpose  of  a  strictly  literary  institution,  it  may  convey  such  farm  to  the  boaid 
of  regents  of  the  state  agricultural  college,  which  is  a  corporation  capable  oi 
taking  and  holding  the  Ui\e,—IAggdl  v.  Ladd,  96. 

%  IDEK.— The  board  of  regents  of  the  state  agricultural  college  is  a  corporation 
capable  of  taking  and  holding  the  title  to  real  property.—  Id.  26, 

IL  Conditional  Stock  Subscrzftionb— Code,  §  3221.— Conditional  subscriptions  to 
the  capital  stock  of  a  corporation,  made  before  an  organisation  is  effected,  are 
not  to  be  considered  as  absolute  and  unqualified,  or  the  conditions  atUched 
thereto  as  void,  under  the  Oregon  siatute  requiring  the  corporate  articles  to  be 
filed,  and  the  charter  obtained,  before  any  stock  is  sub8crik>ed  (Code,  I  S221), 
since  such  subscriptioii  is  only  an  agreement  to  take  stock  in  a  oorpoiation 
thereafter  to  be  organized,  and  any  lawfol  condition  may  be  attached  thereto. 
—  FaUrvieto  R.  R.  Co.  v.  Spiflman,  587. 

4.  Organtzation  op  Corporation  — Code,  2  3222.— Conditional  subscriptions  to 
the  capital  stock  of  a  corporation,  made  befo  e  organisation  thereof,  cannot 
be  counted  in  determining  whether  the  requisite  amount  of  stock  has  been 
subscribed  to  authorise  the  organization  of  the  corporation  under  Hill's  Code. 
13222  — /d.  587. 

ft.  Stock  Subscriitions—  Assrssmbntb.- It  is  an  implied  part  of  the  contract  of  an 
original  subscriber  to  the  stock  of  a  corporation  afterwards  to  be  organized, 
that  he  is  not  liable  to  pay  asses«ments  on  the  stock  before  one-half  of  the 
capital  »(ock  is  subscribed.—  Jd.  587. 

t.  Idem — Action  for— Code,  2  3222  —  No  action  can  be  maintained  on  a  sabscrip- 
tion  to  the  capital  ftock  of  a  corporation,  made  prior  to  its  organization,  where, 
at  the  time  of  an  attempted  organization  thereof,  one-half  or  the  capital  stock 
had  not  been  subscribed,  as  required  by  Hill's  Code,  |  3222,  unless  there  hss 
bei*n  some  act  on  the  part  of  the  subscriber  constituting  a  waiver  of  such  re- 
quirement.— Id.  587. 

7.  Idem— Waiver  op  Conditions  to  Subscription- Estoppel.- Where  a  Ftook 
subscriber,  knowing  that  the  amount  of  stock  necessary  to  organize  the  cor- 
porallon  has  not  been  taken,  attends  the  meetings  of  the  stockholders,  partld> 
pates  in  the  organization  of  the  company,  or  does  other  acts  indicating  a 
consent  to  become  a  stock hoMer,  and  acts  as  such  before  the  requirements  of 
the  statute  have  been  complied  with,  he  waives  the  implied  conditions  of  his 
aubscrlplion,  and  cnnnot  thereafter  refuse  to  pay  the  assessments  against  his 
stock  ou  the  ground  that  the  corporation  was  not  legally  organised.-  Id.bSl, 

t.  Idem.— A  subscriber  to  the  capital  stock  of  a  corporation  does  not  waive  a  statu- 
tory condition  that  a  certain  amount  of  stock  shall  be  subscribed  before  the 
t  eorporatlon  can  be  orgKnizerl,  by  consenting  to.  and  waiving  notice  of.  a  stock- 
boldent'  m<  etlng  on  three  occasions,  and  voting  by  proxy  at  one  special  meet- 
ing, where  he  does  not  then  know  that  the  required  amount  of  stock  has  not 
been  subscribed.— /(LAS?. 
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JOKPORATIONB^  CoMTiinTED. 

f.    OORFOBATIOK  DX   FACTO  —  COLLATSBAL  ATTACK.— The  tUtt  thst  A  COrpOTatlOII 

whose  attempted  organization  was  made  before  the  required  amoant  of  its 
capital  stock  bad  been  subscribed  is  a  corporation  de  facto,  to  that  its  existence 
cannot  be  questioned  collaterally,  will  not  enable  it  to  recover  against  a  sub- 
scriber to  its  capital  stock,  where  the  conditions  upon  which  his  subscriptioB 
was  made  have  not  been  complied  with  or  waived  by  him.~/d.&87. 

10.  DiBKCTOits'  Salary.— A  director  of  a  private  corporation  is  not  legallj  entitled 

to  compensation  for  service  rendered  in  the  performance  of  duties  appertain- 
ing to  his  office,  unless  it  is  provided  for  by  a  resolution  or  bylaw  of  the  corpora- 
tion adopted  prior  to  the  time  of  the  performance  of  the  service ;  nor  will  the 
andiiing  and  allowance  of  a  claim  for  such  services  by  the  board  of  directors 
of  the  corporation  render  it  legally  binding  upon  the  corporation  in  the 
absence  of  proof  of  such  prior  resolution  or  bylaw.  Where  the  president  of  a 
board  of  directors  of  a  private  corporation  presented  a  claim  for  salarjr  to  the 
board,  which  it  allowed,  and  the  corporation  thereafter  made  an  assignment 
Ibr  the  benefit  of  its  creditors  in  accordance  with  the  statute  in  such  case  made 
and  provided,  and  the  president  subsequeutly  presented  to  the  assignee  of  the 
insolvent  corporation  a  claim  for  the  amount  of  salary  so  allowed,  to  which 
certain  parties  interested  in  the  insolvent  estate  filed  exceptions  on  the  ground 
that  the  claimant  had  rendered  no  service  as  president,  and  the  matter  was 
thereupon  tried  by  Jury,  and  it  appeared  upon  such  trial  that  the  bylaws  of  the 
eorporation  provided  that  the  salary  of  the  president  and  ite  other  officers 
should  be  fixed  by  the  board  of  directors,  but  that  no  agreement  had  been 
made  or  anything  said  upon  the  subject  nor  any  action  taken  by  the  corpora- 
tion in  regard  thereto  prior  to  the  time  of  such  allowance  by  the  board ;  hdd, 
that  the  claim  was  not  a  valid  or  binding  obligation  upon  the  corporation  and 
eould  not  legally  be  enforced  against  its  estate  in  the  hands  of  the  assignee.— 
Wood  V.  Loat  Lake  Mfg.  Co.  20. 

11.  Mandamus  to  Compel  Transfkb  of  Corporatb  Stock.- Under  Hill's  Code, 

2  3229,  providing  that  the  stock  in  all  private  corporations  is  to  be  deemed  per* 
sonal  property,  and  subject  to  attachment,  levy,  and  sale,  rxnd  the  corporation, 
in  case  of  such  sale,  required  to  make  the  necessary  transfer  thereof  to  the 
purchaser  on  the  books  of  the  company,  mandamus  will  not  issue  command- 
ing a  transfer  to  a  purchaser  at  execution  sale,  unless  his  right  to  the  possession 
thereof  is  clear  and  unquestionable.— SZemmoiM  v.  Thomp&m,  215. 

19L  Idem— Gods,  }  698— Market  Value  of  Stock— Remedy  at  Law.— Mandamus 
will  not  issue  against  a  corporation  in  Oregon  except  for  the  neglect  of  the 
proper  officers  to  perform  some  duty  which  the  law  enjoins,  and  where  there  is 
no  plain  and  adequate  remedy  at  law.  The  fact  that  corporate  stock  has  no 
market  value,  does  not  affect  the  law-remedy  of  damages  for  refusing  to  tntns- 
Ibr  it  on  the  stock  books ;  but  where  the  officers  of  the  corporation  have  con- 
Teyed  away  its  property  and  rendered  it  apparently  insolvent,  there  is  no 
adequate  remedy  at  law,  and  mandamus  will  issue  to  oompel  a  transfer  of 
stock  to  a  purchaser  at  an  execution  sale.— /d.  215. 

1M,  MOBTGAOX  BY  CORPORATION.— It  is  essential  to  the  proper  execution  of  a  deed 
or  mortgage  by  a  corporation  that  it  be  done  in  the  n&me  of.  and  in  behalf  of 
the  corporation,  and  under  its  corporate  seaL— Broun  v.  FoBrmer't  Supply  a>.541. 

M.  IDEM  — Equitable  Mortgage.— A  defectively  executed  mortgage  may  be  en- 
foroed  as  an  equitable  mortgage,  but  it  must  appear  that  the  mortgagor  agreed 
to  pledge  the  property  mentioned,  and  that  he  attempted  to  carry  out  the 
agreement— Id.  61L 

I&  IDEK.— A  mortgage  reciting  that  a  oertaf  n  corporation  has  conveyed,  etc,  exe- 
cuted by  persona  signing  themselves  respectively  "  president"  and  "secretary/* 
sesled  with  their  seals  and  acknowledged  by  them  persomilly,  but  not  showing 
that  these  persons  are  corporation  officers,  or  that  the  instrument  is  executed 
by  corporate  authority,  is  not  the  contract  of  the  corporation  ;  nor  will  such  an 
instrument  be  enforced  as  an  agreement  to  mortgage,  or  as  an  equitable  mort- 
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gailie,  without  proot  that  the  corporation  rec«iTCd  the  consideratioii,  or  lliaft  the 

instrument  was  executed  for  a  corporation  debt,  or  that  the  oorporatioii  was 

liable  for  the  debt.— id.  541. 
U.  Idem— Opficrrs  <     Cobporatiom.— The  fact  that  certain  persons  areofllcen  of 

a  corporation  doe*<  not  authorise  them  to  mortgage  the  corporate  property, 

unless  authorized  by  the  board  of  directors.— /d.  541. 
17.  Officebs  as  Agents.— Officers  of  a  corporation  who  do  not  act  as  its  agents  or 

trustees  in  executing  a  purchase  by  it,  or  occupy  a  fiduciary  relation  towards  it. 

may  lawfully  contract  with  the  vendor  for  a  commission  on  such  sale.— Jdnwwn 

Y.  Cbldtoett,  144. 

OOBVALLIS  COLLEGE. 
L  Corporation— Power  to  Hold  and  Convey  Land.— Corrallis  College,  incor 
porated  to  hold  property  in  trust  for  a  certain  church,  for  the  nippon  an«i 
spread  of  the  Christian  religion,  and  to  endow,  build  up,  and  maintain  a 
strictly  literary  institution  for  educational  purposes,  and  which  had  bee:i 
designated  as  the  state  agricultural  college,  although  no  agricultural  eallege 
€0  nomine  was  established,  had  power  to  lake  title  to  a  farm  paid  fbr  by  anb 
•oriptions  which  were  stated  to  be  for  the  purpoae  of  purchasing  an  agricultural 
farm  for  it,  without  holding  subject  to  any  trust  in  favor  of  the  church,  an'i 
upon  discontinuing  the  teaching  of  agricultural  subjects  and  returning  to  i*» 
original  purpose  of  a  strictly  literary  institution,  it  may  convey  such  farm  to 
the  board  of  regents  of  the  state  agricultural  college,  which  is  a  corporation 
capable  of  taking  and  holding  the  title.—  JAggett  v.  Ladd,  ac 
2.  Board  of  Regents.  — The  board  or  regents  of  tlie  state  agricultural  college  L<«  a 
corporation  capable  of  taking  and  holding  the  title  to  real  property.— Id.  26. 

COUNTER-CLAIM. 

L  Construction  op  Statute.— Section  73  of  Hill's  Code,  relating  to  oooatar- 
claims,  ought  to  be  liberally  construed,  to  the  end  that  all  controversies  ooming 
fkirly  within  the  terms  of  the  statute  may  be  settled  in  a  single  action  beitween 
the  parties.—  WaU  v.  Wheeler  A  WUwi  Cb.  297. 

1  When  allowabi^e—  Code,  I  78.— In  an  action  on  a  note  given  to  a  company  by 
an  agent  in  payment  for  certain  sewing  machines  sold  to  him,  there  canBoC  be 
a  counter-claim  of  damages  for  breach  of  an  agreement  by  the  oompiny  to 
Airnish  the  agent  a  reliable  man  to  assist  in  selliug  ihe  machines  in  paymcat 
for  which  the  note  wa&  given,  where  it  doe»  not  appear  that  the  execution  of 
the  note  and  agreement  were  simultaneous  or  in  any  way  connected.  A  ooon- 
ter-claim  is  allowed  only  when  the  subject  thereof  arises  out  of,  and  Is  legally 
•  connected  with,  the  contract  or  transaction  which  is  the  subject  of  the  ofiginal 
complaint.  In  many  states  it  is  sufficient  if  the  counter-claim  arises  oat  of  a 
matter  that  is  connected  with  the  subject  of  the  action,  but  the  Oregon  rtatoca 
is  not  so  broad.— /d.  297. 
COSTS. 

1.  Attachment— Sheriffs— Expense  or  Keeping  Attached  Property.— THe 
expense  of  keeping  attached  property,  under  the  Oregon  Code,  is  neither  a  eost 
nor  a  disbursement ;  but  the  court  should  see  that  the  reasonable  chargea  of  its 
officers  are  taxed  in  the  cost  bill  against  the  plaintiff.  The  reaaonableness-of 
the  charge  should  be  determined  by  the  court,  upon  notice  to  the  plaintifl!'  and 
upon  proper  proof.—  MUdieU  <Cr  Lewis  Co.  v.  Downing,  448. 

t.  In  EQuriY— Code,  g  654.—  The  discretion  iu  the  taxation  of  costs  In  equity  cases, 
vested  in  the  trial  court  by  HllFs  Code,  1 554,  will  not  be  reviewed  except  ov  a 
clear  showing  of  abuse ;  and  it  is  not  an  abuse  of  this  discretion  to  tax  the  costs 
against  defendant  upon  a  decree  rendered  iu  favor  of  plaintifl!'  in  a  suit  to  re- 
deem a  contract  for  the  purchase  of  land  which  had  been  assigned  to  defendant 
as  security  for  a  loan,  where,  although  plaintifl'  did  not  tender  any  sum  lo  de- 
fendant for  the  redtimptiou  of  the  contract,  the  latter  did  not  admit  that  he 
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held  the  property  as  security,  or  was  ready  or  wllllnif  to  reflfwign  the  contraei 
'  <  on  pa>*meiit  of  the  amount  due.— Loi«^  v.  CAopman,  571. 

S.  If  ANDATE— Cceis  IN  SUPREME  CouRT.— Where  a  case  haa  been  revened  but  no 
effort  made  for  a  new  trial  during  three  yean,  the  re.Hpondent  ought  to  pay  the 
costs  in  the  supreme  court  as  a  condition  precedent  to  taking  out  the  mandate. 
—  Woodtoard  v.  Or.  Ry.  dEr  A'av.  Oo.  2AI, 

A.  NoNHUiT— Coerrs  and  Dxsburseuents— Code,  2  216.— A  court  may  in  its  discre- 
tion grant  a  nonsuit  without  requiring  payment  of  the  coste,  hot  the  rule  Is  that 
the  proper  charges  of  the  officers  of  the  court  must  be  paid  as  a  condition  prece- 
dent to  voluntary  dismissal ;  and  if  such  charges  are  not  paid,  it  is  the  duty 
of  the  court  to  render  Judgment  against  the  plaintiff  for  their  •mouni.—MUrhfU 
A  Lewtt  Oo.  Y,  Downingt4i&. 

f.  OfTER  OP  Judgment— Coos,  I  sao.— The  offer  of  compromise,  which  Uiirs  Code, 
2  520.  declares  may  be  served  on  plaintiff  by  defendant  at  any  time  before  trial, 
and  which  if  accepted  is  to  be  filed  with  the  clerk,  thereby  stopping  Airther 
costs,  except  in  case  of  a  more  favorable  Judgment,  may  be  made  as  well  in 
the  answer  filed  by  defendant  as  in  a  separate  writing;  and,  if  so  made,  ser- 
vice thereof  is  not  necessary,  plaintiff  being  presumed  to  take  notice  of  all 
matters  contained  in  the  pleadings.— ifommond  v.  NorUiem  Pacific  M, R.  Co.lVt. 

«.  Idem.— The  offer  of  compromise  need  not  provide  for  costs  at  all,  it  is  enough 
that  It  contains  a  sum  for  which  Judgment  is  to  be  entered ;  if  the  offer  is  ac- 
cepted, it  carries  all  the  costs  of  the  action  by  force  of  other  provisions  of  the 
statute,  provided  it  be  for  more  than  fifty  dollars.-  id.  167. 

7.  Idem.— The  fact  that  such  an  offer  provides  only  for  accrued  cosu.  and  not  for 
costs  of  entering  the  Judgment,  does  not  render  it  ineffectual,  and  the  limita- 
tion thereby  attempted  to  be  made  is  void,  as,  under  the  above  statute,  an  offer 
merely  "  for  the  sum   •   •   •   specified  "  is  sufllclent.-  Id,  157. 

COUNTY  COURT. 

1,  Appeal  From— Jury  Trial— Transcript  opKvidencb.- Onanappealfhuna 

decision  of  a  county  court  under  section  1184,  Hill's  Code,  the  appellant  is  en- 
titled to  a  Jury  trial  in  the  drouit  oonrt  The  transcript  need  not  contain  the 
evidence,  since  the  case  is  at  law  and  not  In  equity.— JbAnston  v.  Shqfner,  \i\. 

2.  APPEAL  From— Locatino  Road.— A  county  court  In  locating  and  establishing 

highways,  is  transacting  county  business,  and  its  proceedings  can  be  reviewed 
only  by  a  wilt  of  review:  Code,  2  W2.— Leader  v.  MuUnomah  Co.  318. 

5.  IDEM  — SxcnoNS  102,  4069.— Section  4009  giving  to  any  complainant  who  may 

conceive  himself  aggrieved  by  the  assessment  of  damages  by  the  county  court 
in  locating  a  road  the  right  to  appeal  therelrom  to  the  ciroult  court,  modifies 
section  902  only  to  the  extent  of  allowing  an  appeal  from  the  order  of  the 
county  court  adopting  and  approving  the  report  of  the  appraisers;  it  does  not 
allow  an  appeal  from  the  entire  proceedings  in  locating  the  road,  hence  on 
such  an  appeal  no  questions  of  petition  or  notice  can  be  considered.— /d  213. 
4.  CLAIMS  Against  Ectates— Judgment  —  Decree.  — The  decision  of  a  county 
court  in  summarily  settling  a  claim  under  section  1134,  Hill's  Code,  is  a  Judg- 
ment and  not  a  decree.— JoAnston  v.  Shqfner,  111. 

6.  County  Businbbs  —  Code.  {  89.,  Sub.  9.— Under  the  general  power  to  manage 

county  business  conferred  on  county  courts  by  subdivision  9,  of  section  896 
Hill's  Code,  those  courts  have  authority  to  procure  for  the  use  of  the  assessor 
present-ownership  books  of  all  the  properly  in  the  county,  and  to  employ  com- 
petent persons  to  prepare  such  hootB.— Burnett  v.  Marldey,  436. 

COUNTY  INDEBTEDNESS. 
Btate  Constiti'tion  — Articlk  XI.— The  limit  to  county  Indebtedness  provided  by 
section  10  of  article  XI.  of  the  state  cousiituiiun,  does  not  apply  to  debts  and 
llabiliiies  imposed  upon  the  county  by  law,  and  which  It  Is  powerless  to  pre- 
vent; but  appliej*  only  to  liabilities  voluntarily  created.— i^umett  v.  Markley,  486. 
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COUPON  TICKBTa    See  Carrikbb. 
OBIMINAL  LAW. 
1.  Amendkent  of  Vbbdict.— In  a  Joint  proseeatlon  a  Terdfct  reading,  **We  Hit 
Jury  find  the  defendant  guilty,"  is  Yoid  for  uncertainty,  and  cannot  be  ^—^iwlff*! 
to  show  that  the  Jury  intended  to  oonvict  both  defendants.^  Stale  y.  WoAm,  %. 
%  Burden  of  Pboof— Selling  Land  Withodt  Title— Code,  {  1783wln  oiml- 
nal  caaea  the  burden  of  proof  is  always  on  the  profiecntion,  and  under  an  In- 
dictment for  selling  land  without  having  title  thereto,  the  burden  of  proof  does 
not  rest  upon  tbe  defendant  to  show  that  he  had  title,  but  rests  upon  the  prose- 
cution to  show  by  competent  evidence  that  the  defendant  did  not  hATe  tttle  to 
the  property  oonveyed.— iSta(e  ▼.  Byam,  568. 
IL  Dtino  Declarations— ADiiiSBiBiLrrY--Di8CREnoN  of  Court.— The  admisil- 
blllty  of  dying  declarations  is  always  a  preliminary  qnestion  addressed  to  the 
eourt,  and  this  preliminary  Inquiry  may  be  conducted  either  In  the  praaenos 
and  hearing  of  the  Jury,  or  otherwise,  as  the  discretion  of  the  trial  Judge  may 
dictate.— £ata(e  ?.  Shaff&,  666. 
4.  Idem— CREDiBiLmr— IMFBACHIMO  Decbaseb.— The  credibility  of  dying  deolar 
rations  Is  always  a  question  for  the  Jury,  and  the  credit  of  the  deceased  may  be 
impeached  by  showing  that  he  made  contradictory  statements  as  to  the  faomi- 
eide  and  Iti  cause :  but  the  ftet  that,  at  a  time  other  than  when  the  deelaratlons 
were  made,  he  expressed  a  hope  or  bellel  of  his  recovery  is  not  an  impeach- 
ment, for  he  may  still  have  considered  death  Impending  at  the  CImo  the  decla- 
rations were  made.— /d.  665. 

• 

I.  MonvB.— On  the  trial  of  defendant  for  the  murder  of  his  brother,  it  la  oompe- 
tent,  for  the  purpoee  of  showing  a  motive  for  the  crime,  and  the  reUtlons 
existing  between  the  parties,  to  admit  evidence  that  defendant  was  dialnheiited 
by  his  fltther's  will,  while  the  deoeaaed  was  amply  provided  for,  and  that  in  the 
oontest  over  the  will,  shortly  before  the  murder  was  committed,  the  taking  of 
the  deposition  of  tbe  deceased  was  objected  to  by  defendant,  and  the  bearing 
eontlnued  ou  that  account— SCo/e  v.  Ingrwn,  4M. 

A.  Other  Crimes.— It  is  a  general  rule,  that  evidence  of  a  distinct  crime  other 
than  the  one  laid  in  tbe  indictment  cannot  be  given  in  evidence  against  tbe 
prisoner,  but  It  is  not  error  to  admit  evidence  showing  that  property  fbund  in 
defendants'  possession  at  the  time  of  their  arrest,  other  than  described  in  the 
Indictment,  was  stolen  property,  where  such  evidence  Is  so  intermingled  and 
connected  with  the  evidence  tending  to  show  that  defendants  committed  the 
crime  charged  as  to  form  one  entire  transaction.  The  purpose  of  such  evidence 
should,  however,  be  explained  to  the  Jury.— ;Sta(e  v.  Baker,  441. 

7.  Reading  Papers  Not  in  Evidence.—  It  is  error  in  a  criminal  case  to  permit  the 
district  attorney  in  his  closing  argument  to  read  an  affidavit  of  defendant  used 
on  a  motion  at  a  previous  term  for  a  continuance  to  procure  absent  wltoesMs, 
and  to  comment  upon  the  fact  that  these  witnesses  are  not  called  on  the  trial, 
and  to  permit  the  Jury  to  take  the  affidavit  to  their  room,  without  its  hAvIng 
been  admitted  in  evidence.-  id.  441. 

t.  PCTBLic  RBC0RD6.— The  coutcnts  of  public  records  cannot  be  proved  by  pan^  m 
a  general  proposition ;  and  the  question  whether  the  contents  of  public  records 
that  are  not  within  the  Jurisdiction  of  the  court  ean  be  proved  by  petaons 
skilled  in  such  work,  is  not  necessary  to  be  decided  here,  sinoe  it  Is  not  shown 
that  the  records  examined  by  the  witnen  were  public  records.— Aofe  v. 
Hyatn,  668. 

f.  Forgery— Code,  1 1808— Note  Barred  bt  Lixitation.— Forgery,  under  aeetioa 
1808.  Hill's  Code,  may  be  predicated  of  any  Instrument  that  may  be  the  bwis  of 
an  action,  or  Is  of  such  a  character  that  it  may  defraud  another,  or  injuriously 
affect  hia  rights ;  therefore,  a  note  which  appears  upon  iti  face  to  be  barred  by 
the  statute  of  limitationn  may  be  the  subject  of  forgery,  slnoe  the  defense  of 
limitation  may  be  waived  by  the  maker,  and  the  note  become  the  foundatieB 
of  a  valid  Judgmcut,  and  establish  a  legal  liability.— State  v.  Dvmn,  562. 
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10.  JioPARDT— DiSAOREUfCMT  OF  JuBT— OoDB,  {  206.->The  Inability  of  A  Jury  to 

agree  upon  a  yerdlct  it  a  suflBcient  reaaoo  for  their  dlacharge,  and  trying  the 
defendant  for  the  same  offense  before  another  Jury  is  not  placing  him  twice  in 
Jeopardy.  Hill's  Code,  {  206,  giylng  the  trial  court  power  to  discharge  a  Jury 
upon  their  inability  to  agree,  is  not  in  conflict  with  article  I.,  section  12  of  the 
state  constitution,  providing  that  no  man  shall  be  put  in  Jeopardy  twice  for  the 
same  oflbnse.— Stofo  ▼.  Shqffler,  Sob. 

11.  8BPARA.TION  OF  JURY  IN  CAPITAL  Cass — DiscRRiON  OF  COURT.— The  Separat- 

ing of  the  Jury  during  the  trial,  with  proper  admonition,  is  properly  within  the 
discretion  of  the  court  even  in  capital  cases:  Code,  { 198.— Id.  666. 

12.  Writ  of  Rkvibw— Crimiival  Action— Codr,  I  2161.— Where  defendant  in  a 

criminal  action  is  fined  less  than  twenty  dollars  by  a  Jnstioe  of  the  peace  on  an 
information  which  charges  no  offense,  defendant  is  entitled  to  a  writ  of  review. 
In  such  a  case  there  cannot  be  an  appeal  under  section  2161,  Hill's  Code,  but 
the  writ  of  review  will  lie  sinoe  the  amendment  of  1889  to  section  586,  because 
there  is  an  erroneous  exercise  of  Jurisdiction  by  the  inferior  court.— ffitf  v. 
State,  4i^ 

CRUELTY. 

1.  Definition  —  Code,  2  496.— Legal  cruelty  authorising  a  divorce  is  a  terra  not 

easily  defined.  It  is  not  every  threat  nor  overt  act  of  violence;  there  must  be 
an  intention  to  worry  the  other.  Cruelty  is  a  question  of  intent,—  a  mental 
purpose  to  wound  the  feelings  of  the  other  party.—  Becktey  v.  Beekley,  226. 

2.  Party  at  Fault— Divorce.— A  divorce  will  not  be  granted  upon  the  ground  of 

cruel  and  inhuman  treatment  where  it  appears  that  both  parties  were  active  in 
contributing  to  the  injury  complained  ot—Id.  226. 

CUSTOM  AND  USAGE. 

1.  Contracts— Extrinsic  Evidence.- It  is  the  settled  law  that  extrinsic  evi- 

dence of  custom  and  usage  is  admissible  to  ascertain  the  intention  and 
meaning  of  a  contract,  when  the  same  cannot  be  ascertained  from  the  language 
used,  but  never  to  vary  or  contradict  the  express  terms  of  the  contract,  pro- 
vided such  usage  or  custom  was  known  to  the  parties  at  the  time  of  making  the 
contract.  Under  this  rule,  in  an  action  to  recover  money  paid  on  a  contnMSt 
for  the  purchase  of  potatoes,  on  the  ground  of  non-de}ivery  and  loss  thereof, 
evidence  of  a  general  custom  or  usage  of  the  purchaser  to  ftimlsh  the  boat  upon 
which  they  are  delivered,  and  to  notify  the  seller  when  the  boat  would  be 
ready,  and  that  plaintiff  failed  in  these  particulars,  is  admissible  where  the 
purchaser  knew  of  the  custom,  and  the  contract  is  silent  as  to  the  consignee 
and  the  dcbtination  of  the  potatoes,  and  as  to  who  should  furnish  the  boat.— 
Holmes  \.  WhUaker,  Z19. 

2.  Opinion  Evidence.- .\  witness  is  competent  to  show  custom  or  usage,  although 

his  knowledge  is  derived  largely  from  his  own  experience  and  course  of 
dealing,  when  it  is  sufficiently  extensive  to  enable  him  to  testify  to  the  fact- 
Id.  320. 

DAMAGES. 

1.  Measure  of  Dakagbs  for  Breach  of  Contract  to  Build  Motor  Line.— The 

measure  of  damages  fur  breach  of  contract  to  build  a  motor  railway  to  connect 
with  the  business  portion  of  a  city  a  tract  of  land  which  one  of  the  parties  has 
Just  purchased  with  the  view  of  platting  and  selling  it  for  suburban  residences, 
is  the  defference  between  the  value  of  the  land  on  the  day  the  road  should 
have  been  completed,  not  less  than  the  agreed  purcha^  price,  and  what  Its 
value  would  have  been  on  that  day  with  the  road  completed  and  in  operati<Wf 
—Blagen  v.  TItompeon,  289. 

2.  IDEK  —  Spsculative  DAMAGES.- Tho  losB  Of  the  profits  or  gains  that  would  have 

accrued  out  of  a  contract  for  the  purchase  of  land,  which  the  purchaser  is 
obliged  to  surrender  because  of  the  failure  of  the  defendant  to  construok  a 
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motor  railway  in  accordance  with  a  contract  with  the  purchaaer.  whea  the 
defendant  knew  that  the  purchaser  wished  the  line  bniU  to  enhance  the  ralue 
of  hiB  contract  of  purchaae,  may  be  included  in  the  damages  for  breach  of  the 
contract  to  build  the  motor  railway.— /<!  239. 

S.  Idem— Unckrtain  or  CkJirriNGKNT  Damagks.— The  rule  that damagea  which  are 
uncertain  or  contingent  cannot  be  recovered,  does  not  apply  to  an  uncertainty 
as  to  the  amount  of  the  benefit  or  gain  to  be  derived  fh>m  performance,  bat  to 
an  uncertainty  or  contingency  as  to  whether  any  such  gain  or  benefit  woold  be 
derived  at  all.—  Id,  239. 

4.  Camcellatiom  of  Contract  Before  Suit.—  The  surrender  and  cancellaUoB  of 
a  contract  for  the  purchase  of  land  will  not  prevent  the  purchaser  ftom  recov- 
ering the  damages  sustained  by  the  breach  of  a  contract  which  a  third  party 
had  made  with  him  for  the  consiruction  of  a  motor  railway,  the  purpose  of 
which  waste  enhance  the  value  of  said  land,  since  it  was  the  purchaser's  duty 
to  get  out  of  his  contract  with  as  little  loss  as  possible  before  suing  the  third 
party  in  damages  for  his  failure  to  build  the  motor  line.— /d  289. 

I.  EzFERT  AND  OPINION  EviDENCB.— Opinion  evidence  as  to  what  the  Taloe  of 
land  would  have  been  if  a  railway  had  been  construe led  In  accordance  with  a 
contract,  is  admissible  on  the  question  of  damages  for  breach  of  the  contract. 
—Id.  289. 

f.  Contract  for  Sitfoet  — Damages  for  Breach.— The  measnre  of  damages 
against  a  decendent's  estate  for  a  breach  of  contract,  by  which  deceased  agreed 
to  Aimish  plaintiff  with  a  life  support  in  consideration  of  such  services  as  he 
might  be  able  to  render,  is  a  sum  of  money,  which,  together  with  reasonable 
Intel e^t  and  what  plaintiff  could  reasonably  contribute  to  his  own  snpport  by 
his  labor,  would  be  suflicient  to  support  him  firom  the  time  of  thebreeoh  daring 
the  remainder  of  his  life,  and  not  such  a  sum  as  would  give  him  a  reaaooablo 
and  comfortable  support  during  that  time,  without  taking  Into  aoooont  his  prob- 
able earnlnKs.- iforrwon  v.  McAt^,  680. 
See  Evidence,  12. 
DANGEROUS  OBSTRUCTfON.    See  Master  and  Ssrtant,  6w 

DEBT. 
LiifiTATioN— Payment— Revival.— A  payment  upon  an  entire  acootmt,  and  not 
upon  specific  items,  revives  the  whole  account  fbr  a  fbrther  statatory  period.— 
BUukaufer  v  8teel,  106. 

DECREE. 
The  decision  of  a  county  court  In  settling  a  dalm  against  an  estate  under  section 
1134,  Hill's  Code,  is  a  judgment,  and  not  a  decree.    The  appellant  is  entitled  to 
a  Jury  trial  in  the  circuit  court,  and  the  transcript  need  not  contain  the  evi« 
dence.— Johnston  y.  S/utfner,  ill. 

DEDICATION. 
Where  the  owner  of  a  tract  of  land  lays  it  out  In  lots  and  streets,  and  In  the  plan 
or  map  thereof  filed  in  the  public  records  designates  a  certain  portion  as  "Park,* 
and  afterwards  conveys  lots  and  blocks  by  refc.ence  to  soch  plan,  it  operates 
as  a  deoication  of  the  land  for  a  public  park.  The  sale  and  conveyance  of  lots 
arcording  to  such  plat  implies  a  covenant  that  the  streets  and  other  public 
places  designated  shall  never  be  appropriated  by  the  owner  or  his  soeeessor  in 
interest  to  any  use  Inconsistent  with  that  represented  on  the  original  map.— 
SUel  V.  City  <tf  Portland,  176. 

DEED. 
1.  Appi^rtenances.—  An  easement  such  as  a  ditch  passes  under  the  general  term  ef 
appurtenances  in  a  deed,  and  need  not  be  specially  mentioned.—  Cbswitot  y. 

a5ttM,w8. 
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2.  MomoAOB— Dksd.—  a  mortgage  created  by  an  awlgnment  of  a  contract  of  tale 

of  realty  to  aecnre  a  loan,  cannot  be  oonverted  by  the  mortgagee  into  an  abaolnte 
tranafer  of  the  contract  wlthoat  the  mortgagor's  consent.— loti^'oy  v.  Chapman' 
&71, 

3.  Pabol  EvTODfcxr-Oirr.— Parol  eridenee  la  admissible  to  show  that  the  prop- 

erty conveyed  by  a  deed  that  recited  a  money  consideration,  was  in  fltct  a  gUt 
and  not  a  purchase.—  Fetten  v.  Oarmadt,  382. 

DEFAULT. 
Failurk  to  Plead.— When  an  answer  Is  not  filed  within  the  time  limited,  the 
proper  practice  is  to  apply  to  the  trial  court  for  a  deliaalt  or  judgment  for  want 
of  an  answer.—  Qaines  v.  0\/rmAia, 

DEFBCTIVE  EXECUTION  OF  POWER. 
Equity  will  relieve  against  the  defective  execution  of  a  power,  but  will  not 
give  validity  to  a  void  act  under  the  pretense  of  aiding  the  defective  execu- 
tion of  a  power;  therefore  it  cannot  validate  a  conveyance  by  an  attorney  in 
fMStmade  in  excess  of  his  authority.— J^ntkiTid  Tru9L  Cb.  v.  CbuOer.lSl. 

DEFICIENCY  JUDGMENT.    See  JuDOMXNT.S. 

DEFINITIONS.    See  CauiLTT ;  Opbn  and  Visibije  Risk  ;  Public  Place  ;  Tbiau 

DISAGREEMENT  OF  JURY.    SeeJvRY  Trial. 

DISCRETION  OF  COURT. 
1.  Cons  iH  Equity  Cases— Code,  {  664.— The  discretion  in  the  taxation  of  costs 
in  equity  cases,  veated  in  the  trial  court  by  Hill's  Code,  {  664,  will  not  be  re- 
viewed except  on  a  clear  showing  of  abuse ;  and  It  Is  not  an  abuse  of  this  dis> 
cretlon  to  tax  the  ooets  against  defendant  upon  a  decree  rendered  in  favor  of 
plaintiir  in  a  suit  to  redeem  a  contract  for  the  purchase  of  land  which  had 
been  assigned  to  defendant  as  security  for  a  loan,  where,  although  plaintiff  did 
not  tender  any  snm  to  defendant  for  the  redemption  of  the  contract,  the  latter 
did  not  admit  that  he  held  the  property  as  security ,^r  was  ready  or  willing  to 
refissign  the  contract  on  payment  of  the  amount  due.—  Lov^oy  r.  Chapman,  671. 
X  Dying  Declabations —Admissibility. — The  admissibility  of  dying  declaratlona 
Is  always  a  preliminary  question  addressed  to  the  court,  and  this  preliminary 
inquiry  may  be  conducted  either  in  the  presence  and  hearing  of  the  Jury  or 
otherwise,  as  the  discretion  of  the  trial  Judge  may  dictate.— State  v  Shaffer,  566. 
S.  Sepabation  op  Juby  in  Capital  Case.-  The  separating  of  the  jury  during  the 
trial,  with  proper  admonition,  is  pn»perly  within  the  discretion  of  the  court 
even  in  capital  cases :    Code,  2 198.—  Id.  656. 

4.  New  Tbial.— A  motion  for  a  new  trial  is  always  addressed  to  the  sound  discre- 

tion of  the  trial  court ;  but  in  this  ease  the  record  shows  excusable  neglect,  and 
the  Judgment  should  have  been  set  aside.— ifite^t  de  Lewis  Co.  v.  Douming,i4&, 

5.  Coers  on  Nonsuit.- The  trial  court  may  in  its  discretion  grant  a  nonsuit  wlth- 

oat requiring  payments  of  the  costs  and  disbursements,  but  the  rule  is  that  the 
proper  chaiges  of  the  officers  of  the  oonrt  must  be  paid  as  a  condition  precedent 
to  a  voluntary  dismissal.—  Id.  448. 

DISTRICT  ATTORNEY. 
Dbcbition  will  not  be  Contbolled  by  Mandamus.— Hill's  Code,  2  S87,  vests  in 
each  district  attorney  a  discretion  whether  he  will  institute  a  prosecution  under 
said  section  to  try  the  title  to  an  office,  and  mandamus  will  not  lie  to  control 
such  discretion.— ^mtcUti^v.  McGinn,  16. 

BIVORCE. 
1.  Cbuelty— Code,  ]  495.— Legal  cruelty  authorlring  a  divorce  is  a  term  not  easily 
defined.    It  is  not  every  threat  nor  overt  act  of  violence ;  there  must  be  an  in- 
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tentioQ  to  worry  the  d  bm.   Cmeltj  Is  a  question  of  intent,— ft  i 
to  wound  the  feelings  of  the  other  pftrty.— BedUey  t.  JleoUey,  226. 
s.  Party  at  Fault.— A  divorce  will  not  be  xranted  upon  the  groond  of  t 

inhumau  treatment  where  it  appears  that  both  parties  were  aettre  tn  ooo- 
tributing  to  the  injury  complained  of.— JcL  22S. 

DORMANT  JUDGMENT. 

ETidence  of  solvency  of  debtor.    See  Judgkbht,  8. 

Execution  iasoed  without  leave  of  oourt  is  voidable  only.   See  JvDOMaan, 
6.7.  % 

Presumption  of  payment  from  lapse  of  time.   See  Judgxknt,  2. 
DOUBLE  COMMISSIONS. 
AOENT— Duty  to  PRiNaPAL.— An  agent  may  act  for  both  parties  to  a  transaction, 
and  receive  commissions  from  both,  provided  each  party  knows  of  his  employ- 
ment by  the  other.— J<tme3on  v.  QMtoeU,  li4. 

DYING  DECLARATIONS. 

Admissibility.    See  Crdunal  Law,  S. 
Credibility  of  deceased.    See  Crimimal  Law,  4. 
Impeaching  deceased.    See  Criminal  Law,  4. 

EASEMENT. 

1.  Prescriptive  Right.—  An  uninterrupted  use  and  enjoyment  of  an  easement  In 

a  particular  way  for  the  statutory  period  affords  a  conclusive  presumption  that 
the  person  who  used  it  had  a  right  so  to  do,  provided  the  nse  be  not  by  authority 
of  law,  or  by  agreement  with  the  owner  of  the  inheritance.— Cb«eiito«  v.  Sm- 
fert,  548. 

2,  Idem— Permissitb  Use— Parol  Grant.— An  easement  cannot  be  granted  by 

parol,  but  that  it  originated  in  parol  permission  docs  not  affect  the  prescriptive 

title  if  it  has  been  used  for  the  requisite  period  under  a  claim  of  ri^ht.- /<t  54a. 

8.  Deed  —Appurtenances.— An  easement,  such  as  a  ditch,  passes  under  the  general 

term  appurtenances  in  a  deed,  and  need  not  be  specially  mentioned.— /d.  Stt. 

EJECTMENT.    See  ADVERSE  Posbbbsion;  Equity,  8. 

ELECTIONS. 
Election  Contest — Pr  acticb  on  Appeal.— Election  contests  are  tried  by  the  ooort 
without  the  intervention  of  a  Jury,  but  they  are  not  equity  cases,  and  are  not 
tried  de  novo  in  the  supreme  court.— ^u^^  T.  Hohnan^  481. 
See  Ballots;  Board  of  Canvarbebs. 
ENTIRETY. 
In  Oregon  a  conveyance  to  a  husband  and  wifis  creates  an  estate  by  entirety.— iVb5- 
Kttv.  Beete,4. 

EQUITY. 

1.  Appeal— Evidence.—  Id  a  suit  to  fix  a  boundary  line,  where  the  decree  is  re- 

versed because  the  evidence  is  largely  directed  to  the  issue  of  title  which  ooold 
not  properly  oe  tried  in  such  a  suit,  the  cause  will  be  remanded  to  enable  the 
parties  to  segregate  the  evidence,  where  it  is  so  intermingled  that  the  review- 
ing court  cannot  do  so,  and,  if  necessary,  to  adduce  new  evidenoe  bearlsi^  on 
the  proper  issue.— 8eAoo{  DUtrM  v.  Price,  294. 

2,  Confused  Boundaries- Jurisdiction— Title  to  Land.— The  issning  of  eon- 

missions  |to  ascertain  lost  or  conftised  boundaries  was  an  ancient  branch  of 
equity  jurisdiction,  and  was  ezerolsed  without  any  special  equitable  gronnd  to 
support  it,  though  it  afterward  fell  Into  disuse.- ififi^  v.  Brigham,  26& 
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8.  IDIU — Code.  8  506,  510.— The  Oregon  tct  of  1887  (  Hlll'n  Code.  ^  506,  510)  eztonds 

the  Jurisdiction  of  equity  to  canes  of  oonAued  or  uncertain  boundary  linea 
where  no  equitable  circumstance  was  inherent  in  the  controrersj;  bat  it  does 
not  give  courts  of  equity  Jurisdiction  to  determioe  qnestlons  of  title.— /d.  262. 

4  IDKM.— Under  sections  506  and  507,  HiU's  Code,  allowing  a  suit  in  equity  to  de- 
termine dispdted  boundary  lines  between  adjoining  landowners,  the  court  has 
BO  Jurisdiction  to  determine  the  title  to  land;  and  therefore  it  cannot  determine 
a  claim  of  title  by  adverse  possession  to  the  land  between  the  lines  claimed  by 
the  respective  parties  to  be  the  correct  llneB.^School  DittHd  v.  Price,  291. 

f.  lOKM.—  Under  sections  506  and  507,  Hiirs  Code,  allowing  suit  to  be  brought  in 
equity  for  the  ascertainment  and  marking  of  disputed  boundary  lines  between 
adjacent  landowners,  the  court  cannot  try  the  title  to  real  estate.  Equity  haa 
no  Jurisdiction,  therefore,  where  the  question  disputed  is  which  of  two  lines 
was  meant  by  a  description  in  a  deed,  for  this  simply  is  determining  the  title 
to  the  land  between  the  two  lines.— Jfino*  v.  Copies,  308. 

6w  CoeTS— Code,  {  554.— The  discretion  in  the  taxation  of  costa  in  equity  eaaea, 
vested  in  the  trial  oourt  by  Hill's  Code,  {  504,  will  not  be  reviewed  ezcepi  oo  a 
clear  showing  of  abuse;  and  it  is  not  an  abuse  of  this  discretion  to  tax  the  coeti 
against  defendant  upon  a  decree  rendered  in  £svor  of  plaintifr  in  a  suit  to 
redeem  a  contract  for  the  purchase  of  land  which  had  been  assigned  to  defend- 
ant as  security  for  a  loan,  where,  although  plaintiff  did  not  tender  any  sum  to 
defendant  for  the  redemption  of  the  contract,  the  latter  did  not  admit  that  he 
held  the  property  as  security,  or  was  ready  or  willing  to  reiissign  the  contract 
on  payment  of  the  amount  due.—  LovQoy  v.  Chapman,  57L 

7.  Defective  Execution  of  Power.— Equity  will  relieve  against  the  defective 
execution  of  a  power,  but  will  not  give  validity  to  a  void  act  under  tbe  pretense 
of  aiding  the  defective  execution  of  a  power;  therefore  it  cannot  validate  a  con- 
veyance by  an  attorney  in  fact  made  in  excess  of  his  authority.— PwOand  Tnui 
Co.  V.  OouUer,  132. 

S.  Election  Contest— Practice  on  Appeal.— Election  contests  are  tried  by  the 
oourt  without  the  Intervention  of  a  Jury,  but  they  are^iot  equity  cases,  and  are 
not  tried  de  novo  on  appeal.— iTui^A^s  v.  fro2fiiaii,.481. 

t.  Equitable  Reusf.—  In  an  action  to  enjoin  the  prosecutloii  of  actions  of  ejeot- 
ment,  it  appeared  that  plaintiff  claimed  title  fh>m  the  grantee  in  a  deed  exe- 
cuted by  a  wife  as  attorney  in  fact  of  her  husband ;  that  the  deed  was  void 
because  made  for  a  consideration  unauthorized  by  the  power  of  attorney;  that 
the  laud  in  dispute  was  donated  to  the  husband  by  the  wife's  mother,  with  the 
express  declaration  that  the  wife  should  have  no  part  of  it :  held,  that  the  wife 
oould  not  be  oonsiif  ered  the  equitable  owner  of  the  land,  so  as  to  make  effective 
her  void  conveyance  under  the  power.— PorOand  TntU  Ob.  v.  OouUar,  182. 

9.  Partnership- AcoouNTiNG.—The  purchaser  of  a  partner's  interest  in  a  firm 

may  maintain  a  suit  in  equity  for  an  accounting,  even  though  the  only  partner, 
ship  assets  consist  of  a  stock  of  goods  of  which  the  plaintiff  has  an  inventory. 
—Marx  V.  Goodnough,  545. 
lOti  Possession  of  Property  — Notice  to  Purchaser.- The  eflbct  of  possession  of 
real  property  is  to  excite  inquiry  in  reference  to  the  title.  Even  where  the 
record  title  is  perfect,  a  knowledge  of  extraneous  facts  sufRcient  to  put  a  pur- 
chaser on  inquirf ,  will  charge  him  with  all  the  knowledge  that  he  might  have 
obtained  by  a  reasonable  investigation.— iV<rti«n  v.  Kieman,  455. 

11,  Purchaser  from  Holder  of  Legal  TrTLs—TRvsT,— Where  a<"wi/M«g»t^<rt«/ is 

in  possession  of  real  estate  tbe  legal  title  to  which  is  in  another,  a  purchaser 
fkom  the  latter  takes  it  charged  with  notice  of  the  trust— /d.  455. 

12.  Trust  — Notice— Evidence.— In  a  suit  to  enjoin  an  action  at  law  for  the  re- 

eovery  of  a  certain  lot,  and  to  establish  a  trust  in  favor  of  plaintiff,  there  was 
evidence  that  with  money  left  by  plaintiff's  deceased  mother  In  a  bank,  in  the 
name  of  pUlntiff's  sl«ter,  their  father  purchased,  ia  the  latter's  name,  a  certain 
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lot ;  tbat  this  lot  wfts  exchanged  by  the  father  for  four  lota,  to  one  of  which  he 
retained  title ;  that  he  afterwards  conveyed  such  lot  to  a  oontractor  to  pay  for 
a  dwelling  on  one  oi  the  other  three  ( the  lot  in  dispute ) ;  that  plalntiir  had 
occupied  the  lot  ever  since  the  house  was  erected,  several  years  prior  to  bring- 
ing this  suit ;  that  It  was  tue  understanding  of  the  father  and  plaintiff  from  the 
statements  of  the  sister  that  plaintiff  was  to  have  the  property  in  dispute  as 
her  share  in  the  division  of  the  money  left  by  their  mother ;  and  that  defend- 
ants obtained  title  since  the  occupancy  by  plaintiff  by  mesne  conveyances  fkvos 
the  sister.    Heid,  that  a  deciee  for  plaintiff  was  proper.— Jd.  455. 

Jury  trial  in  cases  of  lost  or  conftised  boundaries.    See  Jimv  Tria-U 
Settled  accounts.    Opening  for  flraud.    See  Settlkd  Acxx>inm. 
ESTATES  BY  ENTIRETY. 
In  Oregon  a  conveyance  to  a  husband  and  wife  creates  an  estate  by  entirety.— A'a^ 
m  V.  Beebe,  4. 

ESTATES  OF  DECEDBNTa    See  P&obatk  Practics. 
ESTOPPEL. 

1.  EQtnTY— Ti  KD  :r  op  Tax.— A  property  owner  who  has  quietly  permitted  itiMt 
Improvements  to  be  made  adjoining  his  property,  will  not  be  allowed  to  en- 
join the  collection  of  the  assessment  until  he  has  tendered  the  amount  df  the 
benefit  that  has  accrued  to  him ;  but  where  he  protested  against  the  work  at  its 
inception,  he  need  not  make  any  tender  of  benefits  in  order  to  avail  himself 
of  irregularities  and  defects  in  the  proceeding.— Ladd  v.  Spencer,  193. 

Z  Rss  Judicata.- Where  a  boundary  line  has  been  settled  in  a  former  soit,  in 
which  the  controversy  was  as  to  its  location,  and  not  as  to  the  title  lo  the  strip 
of  land  lying  between  the  different  lines  claimed  by  the  parties,  the  title  to 
such  strip,  not  having  been  directly  in  issue,  is  not  adjudicated  by  the  deter- 
mination of  the  boundary  question,  and  such  suit  is  not  a  bar  to  a  snbseqneni 
suit  to  quiet  title  to  the  strip.— A'in^  v.  Brigham,  262. 

S.  Sheriff's  Expeksb— Estoppel.— Where  a  sheriff  claims  ninety-four  ddllan  fees, 
and  the  action  is  agreed  to  be  settled  on  the  basis  of  that  charge,  a  larger  amoant 
ought  not  be  allowed  on  a  claim  put  in  after  the  motion  to  diamim  has  been 
filed,  without  a  trial  by  the  court.—  MUchOl  A  Lewd  Cb.  v.  Downing,  448. 

4.  Waiver  of  Conditions  to  Subscription- Estoppel.— Where  a  stock  sub- 
scriber, knowing  that  the  amount  of  stock  necessary  to  oiganiie  the  oor- 
poration  has  not  been  taken,  attends  the  meetings  of  the  stockholders,  paztiei- 
pates  in  the  organization  of  the  company,  or  does  other  acts  indicating  a 
consent  to  become  a  »tockbolder,  and  acts  as  such  before  the  requirements  of 
the  statute  have  been  complied  with,  he  waives  the  implied  oonditions  of  his 
subscription,  and  cannot  thereafter  reftise  to  pay  the  assessments  against  his 
stock  on  the  ground  that  the  oorpomtion  was  not  legally  organised.— JEhfrmeir 
X.  B.  Cb.587. 

f .  iDDi.—  A  subscriber  to  the  capital  stock  of  a  corporation  does  not  waive  a  statu- 
tory condition  that  a  cerUin  amount  of  stock  shall  be  subscribed  before  the 
corporation  can  be  organized,  by  consenting  to,  and  waiving  noUoe  of,  a  « 
holders'  meeting  on  three  occasions,  and  voting  by  proxy  at  one  spedal  i 
ing,  where  he  does  not  then  know  that  the  required  amount  of  stock  has  not 
been  subscribed.—  Id.  587. 

EVIDENCE. 

1.  Adverse  Possession— Transfer  of  Title  bt  Deed.— In  cases  of  adverse  po»- 

session,  no  paper  evidence  of  the  successive  transfers  is  neceasary  when  ch« 
holding  is  under  the  claim  of  the  first  entryman.— JSoutond  v.  WUUamM^  516. 

2.  Adverse  Possession- Presumption.— The  prima  /aeU  right  of  pomeeslon  of 

realty  established  by  the  introduction  in  evidence  by  plaintiff  of  the  paper 
title,  is  overcome  by  proof  that  defendants,  and  those  under  whom  they  dalm. 
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EVIDENCE— Continued. 

haye  been  In  the  open,  vUible,  and  notorloiu  possession  of  the  land  for  mote 
than  ten  years,  and  bave  fenced  it  and  made  valuable  improvements  thereon, 
and  in  all  respecu  treated  it  as  their  own,  the  presumption  ftom  such  prool 
being  that  their  entry  was  one  of  right,  and  their  claim  one  of  ownership.— 
Rowland  y.  WiUiams,  blh. 

I.  AoKNT— EviDENcs  ov  AUTHOBITY.— Where  a  persou  represented  himself  as  the 
general  agent  of  an  insurance  company,  and  the  aftsured,  without  knowledge 
of  any  limitation  on  his  powers,  paid  him  the  premium  and  left  the  city, 
entrusting  the  management  of  the  whole  aflfiUr  to  his  hands,  and  afterwards 
received  firom  him  the  policy  which  the  company  had  made  out  and  sent  to 
him,  the  Jury  are  Justified  in  finding  that  the  agent  was  a  general  agent,  and 
not  an  agent  with  limited  or  special  powers.— //aAn  v.  Ouardian  A9»uranoe 
Co.  571. 

4.  Decijirations  op  Agent.—  The  declaration  of  a  ticket  inspector  on  ezAmining 
a  ticket,  that  he  rejected  it  ,on  the  ground  that  it  was  not  presented  by  the 
original  purchaser,  is  admissible  against  the  company  as  evidence  that,  not 
being  objected  to  otherwise,  it  was  genuine.— A'icAo/f  v.  Southern  Pacific  Cb.  123. 
5.  Ballots— CSBTiFicATB  of  Board  op  Canvassers.- The  ballots  cast  are  always 
the  primary  evidence  of  the  will  of  the  electors,  and  while  the  returi^  of  the 
canvassing  board  are  jnima  facie  evidence  of  the  result  of  the  election,  the 
result  of  a  recount  must  prevail  over  the  presumption  of  the  correctness  of 
such  mvLTBS.—Hugfiet  v.  Hotman,  i81. 

C  Custody  op  Ballots  — Admissibiuty  as  Evidence.— When  the  ballots  ofibred 
are  shown  to  have  been  in  the  custody  of  the  proper  ofHcers  Arom  the  lime  they 
were  cast  until  recounted,  and  to  have  been  kept,  though  insecurely,  in  the 
manner  prescribed  by  law,  they  are  admissible  in  evidence  in  an  election  con- 
test, and  their  identity  becomes  a  question  of  fact  for  the  trial  court ;  but  whea 
it  is  shown  that  the  ballots  oflTered  in  evidence  have  not  been  kept  In  the  cus- 
tody of  the  proper  officers,  aud  have  been  left  in  an  exposed  and  improper 
plaee  where  there  was  opportunity  to  tamper  with  them,  they  should  not  be 
received.— /d.  481. 

7.  CoMFUcnNO  Evidence.- It  is  a  general  rule  that  settled  accounts  will  not  be 

opened  on  mere  conflicting  evidence,  and.  If  opened,  only  errors  particularly. 
and  fully  alleged  will  be  considered.— //oyf  v.  Ctarkmn.  51. 

8.  Cbixinal  Law  — Evidence  of  Other  Crimes.- It  is  a  general  rule  that  evi- 

dence of  a  distinct  crime  other  than  the  one  laid  in  the  Indictment  cannot  be 
given  in  evioence  against  the  prisoner,  but  It  is  not  error  to  admit  evidence 
showing  that  property  found  in  defendants'  possession  at  the  time  of  their 
arrest,  other  than  that  described  in  the  ludictmeut,  was  stolen  properly,  wher^ 
such  evidence  is  so  intermingled  and  connected  with  the  evidence  tending  to 
show  that  defendants  committed  the  crime  charged  as  to  form  one  entire  trans- 
action. The  purpose  of  such  evidence  should,  however,  be  explained  to  the 
jury.— State  V.  Baker,  441. 

•.  iDEH  — Reading  Papers  Not  in  EviDENCE.--It  is  error  In  a  criminal  case  to 
permit  the  district  attorney  in  his  cloung  argument  to  read  an  athdavit  of  de. 
fendant  used  on  a  motion  at  a  previous  term  for  a  continuance  to  prucure  ab«eui 
witneHses,  and  to  comment  upon  the  tact  that  these  witnesses  are  not  called  on 
the  trial,  and  to  permit  the  jury  to  take  the  affidavit  to  their  room,  without  its 
having  been  admitted  in  evidence.— /d.  441. 

10.  Idem  — Evidence  of  Motive.— On  the  trial  of  defendant  for  the  murder  of  his. 
brother,  it  is  competent,  for  the  purpose  of  showing  a  motive  lor  the  crime,  and 
the  relations  existing  between  the  parties,  to  admli  evidence  that  defendant 
was  disinherited  by  bis  father's  will,  while  the  deceased  was  amply  provided 
for,  and  that  in  the  contest  over  the  will,  shortly  before  the  murder  was  com- 
mitted, the  taking  of  the  deposition  of  the  deceased  was  objected  to  by  detend- 
ant,  and  the  hearing  continued  on  that  account.— ^o/^  v.  Ingram,  134. 
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SVIDENCB—  CONTINUBD. 

U.  Fbavo  OB  Mistake.— One  raed  on  a  written  oonti»ct»  who  claims  that  it  docs 
not  contain  the  terms  of  the  actual  a«rreement,  and  was  executed  by  him 
through  fraud  and  mistake,  must  sustain  his  allegations  by  elear  and  satis- 
factory tei»timony.~jroy  v.  SobtuoUt  4l!. 

U.  HosTAUTY  Tables— Expectancy  of  Life.— Standard  mortality  tables  showing 
the  expectation  of  life  at  a  given  age.  although  competent  to  show  the  probable 
length  of  life  of  a  given  person,  are  not  ooncluslve,  and  cannot  alone  be  taken 
a«  a  correct  rule  for  estimating  the  length  of  such  person's  life.— JTorriseM  r. 
McAtte,  S30. 

U.  Opinion  Evidence.— A  witness  cannot  be  allowed  to  state  whether  it  was  proper 
for  a  railroad  switchman  to  ride  upon  the  ladder  of  a  freight  car;  it  was  the 
province  of  the  jury  to  decide  that  on  the  evidence.— JoAtisfon  v.  Or.  Skori  Lbtt 
By.  Co.  M. 

M.  Idem  —  CcsTOX.— A  witness  is  competent  to  show  custom  or  usage,  although  his 
knowledge  is  derived  largely  fh>m  his  own  experience  and  course  of  dealing, 
when  it  is  sufficiently  extensive  to  enable  him  to  testify  to  the  £sct.— £fotacs  t. 
Whitaker,2afi, 

K.  Idem  —  Dam aoes.— Opinion  evidence  as  to  what  the  value  of  land  would  have 
been  if  a  railway  had  been  constructed  in  accordance  with  a  contract  is  admis- 
sible on  the  question  of  damages  for  breach  of  the  contract- B&i^eA  v.  Thorny 
•on,  289. 

16.  IDBK— INSUBANCB  RiSK.— Tbc  Questlon  whether  the  risk  was  increaaed  by 
ehanglng  a  building  which  was  used  as  a  general  mercbandise  store  and  lighted 
by  coal-oil  lamps,  to  a  variety  theater  and  lighting  it  with  electric  lights,  relates 
■imply  to  matters  of  common  knowledge  or  ooservatioii.  and  is  not  the  proper 
subject  of  expert  testimony.— iToAn  v.  Guardian  Awuronoi  Cb.  576. 

19.  Pabol  Evidbncb — Deed — Qiff.-  Parol  evidence  is  admissible  to  show  that  the 
property  conveyed  by  a  certain  deed,  reciting  a  money  consideration,  was  in 
fact  a  gift,  and  as  such  became  the  wife's  separate  property.  This  evidence  is 
admitted,  not  to  contradict  the  deed,  but  to  show  whence  the  real  consideration 
came,  since  tbe  money  mentioned  may  be  treated  as  the  original  gift,  and  the 
land  as  having  been  bought  therewith.— Fettea  v.  Oaarmaek,  2S2. 

tk  Idem— CusTOK  and  Usage.- It  is  always  allowable  to  introdnoe  extrtnsio  evi- 
dence of  usage  and  custom  to  ascertain  the  intention  or  meaning  <kf  a  eontnct 
when  it  cannot  be  asoeriained  fkom  the  language  used,  provided  this  custom  or 
usage  was  known  to  the  parties  at  the  time  of  making  the  contract.  Such  evi- 
dence can  never  be  used,  however,  to  vary  or  contradict  the  express  terms  of  a 
eontract.— Ifotoiei  V.  WkUaker.  819. 

m  Idem.— Where  money  has  been  advanced  on  a  oontraot  lb?  the  poxcfaaae  of 
potatoes,  and  an  action  is  brought  to  recover  it  on  the  ground  of  non-delivery 
and  looB  of  the  subject  matter,  it  is  admissible  to  show  a  general  f  ns  om  of  the 
purchasers  of  produce  in  that  locality  to  ftimish  the  boat  on  which  such  pro- 
duce is  delivered,  and  to  notify  the  seller  when  the  boat  will  be  ready,  and  that 
the  plaintiif  failed  in  these  particulars,  where  it  is  also  shown  that  the  pnr- 
ebaser  knew  of  this  custom,  and  the  contract  is  silent  as  to  the  consignee  and 
the  destlnaUou  of  the  potatoes,  and  who  is  to  fbmish  the  boat—  /<<.8l9. 

90,  Idem  —  Mobtgaoe.—  Parol  evidence  is  admissible  to  show  that  an  assignment  of 
a  contract  of  sale  of  realty  was  In  fhct  a  mortgage  made  to  secure  a  loan.— 
Lowjoy  V.  Chapman^  571. 

SI.  PoBUC  Reooeds.— The  contents  of  public  records  cannot  be  proved  by  a  parol 
as  a  general  proposition ;  and  tbe  question  whether  the  contents  of  puuUe 
records  that  are  not  within  the  jurisdiction  of  the  court  can  be  proved  by 
persons  skilled  in  such  work,  is  not  necessary  to  be  decided  here,  since  it  la  not 
shown  that  the  lecoida  examined  by  the  witness  ware  pablio  i80orda.-*£Mi  t. 
,66& 
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EVIDENCE—  Concluded. 

29.  Res  Osbtal— a  statement  made  by  an  Injnred  party  Immediately  aftar  the  aod- 
dent  is  no  part  of  tbe  ret  ffulm  and  sbonld  not  be  reoelTed  In  eyidenee.—J'oAfueon 
Y.  Oregon  Short  Line  By.  Co.  94. 

2S.  IDKM— CoNTEifFORANBOtn  Declabatiohs.— A  Statement  by  defendant  that  he 
intended  to  pay  a  certain  mortgage  held  by  plaintiff  against  a  third  person, 
made  a  few  hours  before  it  is  claimed  he  agreed  with  plaintiff  to  pay  this  mort- 
gage, is  admissible  as  part  of  the  res  gettm  for  the  purpose  of  illustrating  the 
subsequent  agreement,  and  as  a  circumstance  to  be  considered  by  the  Jury  in 
corroboration  of  plaintift's  claim.~Oarriatm  v.  Qoodale^  907. 

91.  Bale— Impued  Warranty.— Where  a  written  order  was  in  this  form:  **  1 18-rol. 
body  ironer,  S175  00;  1  No.  26  extractor,  1200.00;  1  pressure  blower,  S15.00 ;  shaft 
\%  in.;  body  ironer  to  run  at  160;  shaft  for  extractor,  \%,  run  150,  and  pulleys" 
( for  which  97.80  were  charged );  it  was  held  to  be  a  several  order,  and  that  each 
article  separately  was  impliedly  suitable  for  its  intended  use;  but  the  pulleys 
were  not  part  of  the  extractor,  and  the  Implied  warranty  of  one  did  not  extend 
to  the  other;  hence  in  a  suit  on  a  note  for  tbe  extractor  and  pulleys,  where  the 
defense  was  a  breach  of  warranty  on  the  extractor,  evidence  of  defidots  in  the 
pulleys  was  not  competent — Troy  Lcmndry  Cb.  v.  Benry,  232. 
Burden  of  Proof.    See  Criximal  Law,  2. 
Dying  Declarations.    See  Criminal  Law,  8,  i. 
EXCEPTION  IN  STATUTE. 
Pleading.— In  counting  on  a  statute  or  contract  an  exception  theietn  must  be 
negatived,  or  the  pleading  will  be  bad.— Burnett  v.  Jforfetey,  48&. 

EXCLUSIVE  PRIVILEGES. 

Power  of  Legislature  to  grant    See  Constitutional  Law,  8. 

Power  of  Municipal  Corporation  to  grant    See  Constitutional  Law, 6, 7, 9. 
EXECUTION. 

1.  Dormant   Judgment.- Under  section  295,  Hill's  Code,  which  provides  that 

"whenever  afar  the  entry  of  a  Judgment,  a  period  of  five  years  shall  elapse 
without  an  execution  being  inued  on  such  Judgment,  thereafter  an  execution 
shall  not  issue,  except  on  motion  asking  leave,  on  which  motion  summons  must 
issue  as  in  actions  at  law,  an  executiou  issued  after  five  years  without  such 
motion  or  leave  is  not  absolutely  void  but  only  voidable.— JSddy  v.  OoldvieUt  168. 

2.  Idem.— The  remedy  provided  by  faction  295,  Hill's  Code,  is  intended  only  as  a 

substitute  for  the  writ  of  Kire  faelcu  to  revive  a  dormant  Judgment ;  it  was  not 
intended  to  affect  the  Jurisdiction  of  the  court  or  the  validity  of  the  Judgment 
in  case  an  execution  should  be  i«ned  wlthoat  the  proceeding  provided  by  that 
section.- Jd.  163. 

EXECUTORS.    See  Admistrators. 

EXPERT  EVIDENCE.    See  Evidence.  18, 14. 18,  U 

EXTRAORDINARY  H AZARDa    See  Mabtkb  akd  Sibvaht,  4  fi,  0^  7^  & 

FEES.    See  titles  of  respective  offices. 

FINAL  ORDER. 
Motion  for  New  Trial  Pending.- While  a  motion  Ibr  a  new  trial  is  yetnndeter^ 
mined  there  is  no  "  flnsl  order"  from  which  an  apppeal  can  be  taken.--ifi<eAeB 
A  Lewis  Co.  v.  Downiing,  448»  ^ 

FIXED  OPINION. 

.  JUROBS— Qualification— Code.  { 186.— Where  a  Juror  at  first  says  he  has  a  fixed 
opinion,  but  upon  further  examination  states  that  he  can  decide  tbe  case  on 
the  testimony  regardless  of  his  previous  impressions,  he  Is  qualified  under  Hill's 
Code,  i  18b,  subdivision  2.— State  v.  Ingram,  434. 
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FIXTURES. 

1.  Parol  RssssvATioy — Bona.  Fids  Purchaser.— Chattete  that  haTe  beoomo 

permanently  afllzed  to  tbo  soil  pass  ordinarily  with  the  land,  and  thoogh  by  a 
special  parol  agreement  they  may  be  reserved  and  conttnne  as  chatte]a»  yet 
such  a  parol  agreement  cannot  be  enforced  against  a  bonaJkU  purchaser  of  the 
land  without  notice  of  such  agreement— ifuir  v.  Joiks,  332. 

2.  Idem.— Bona /d«  purchasers  of  land  without  notice  are  not  affected  by  a  private 

parol  agreement  changing  into  personal  property  what  would  otherwise  be  part 
of  the  realty,  but  they  have  a  right  to  all  incidents  and  appurtenanoes  which 
by  the  general  law  would  result  from  such  a  purchase.— /<t  332. 

FORBEARING  SUIT  as  consideration  for  note.    See  Pbomisbory  Note,  I. 

FORGERY. 
Note  Barred  by  Limitation.— Forgery,  under  seetion  1808.  Hill's  Code,  may  be 
predicated  of  any  instrument  that  may  be  the  basis  of  an  action,  or  is  of  such  a 
character  that  it  may  deflraud  another,  or  injuriously  affect  his  rights :  there- 
fore, a  note  which  appears  upon  its  face  to  be  barred  by  the  siatnte  of  Umita- 
tioDS  may  be  the  subject  of  forgery,  since  the  defense  of  limitation  may  be 
waived  by  the  maker,  and  the  note  become  the  foundation  of  a  valid  Judgment, 
and  establish  a  legal  liability.— State  v.  Dunn,  562. 

FRANCHISES.    See  CoNirriTUTiONiJj  La.w,  6,  7, 8.  9. 
FRAUD. 
1«  PLEADING'  Fraud  or  mistake  must  be  precisely  pleaded,  so  that  issue  nay  be 
Joined  and  the  advenary  may  be  prepared.— /foyt  v.  Clarkton^  61. 

2.  Proof.— Allegations  of  fhtud  or  mistake  must  be  sustained  by  clear  and  satis- 

factory testimony.— /foy  v.  RoMnmm,  47. 

3.  Chattel  Transfers.—  In  Oregon,  under  subdivision  40  of  section  776  of  Hill's 

Code,  a  sale  or  mortgage  of  chattels  or  choses  in  action,  unaeoompanied  by  a 
change  of  posseesion,  or  a  record  of  the  instrument  of  transfer,  creates,  as 
against  bona  flde  purchasers,  only  a  presumption  of  fraud,  which  may  be 
rebutted.— Jf««-  v.  ITets,  599. 

GAMING. 
City  Ordinances- Supprission  of  Gaming.— Where  a  city  charter  gives  the  eoua- 
cll  power  "to  prevent  and  suppress  gaming  and  gambling-houses,  or  plaees 
where  any  game  in  which  chance  predominates  is  played  for  anything  of 
value ;  and  to  punish  any  person  who  engages  in  such  game,  or  keeps  or  fte- 
qnents  such  a  house,"  the  council  is  not  limited  to  punishing  the  penons 
named  in  the  last  part  of  the  section,  but  may,  under  the  general  power  "to 
prevent  and  suppress."  punish  any  one  who  merely  goes  into  a  gamhIiRg 
room."£z  parte  Ah  Hay,  89. 

GARNISHEE. 
1.  ALLEGATIONS  AND  iNTERRoaATORiBB— JURISDICTION.— Before  a  Judgment  oanbo 
rendered  against  a  garnishee  the  allegations  and  interrogatories  required  by 
section  164  of  Hill's  Code  must  be  filed—  the  garnishee  may  waive  the  servlee 
of  these  papers,  but,  as  they  are  in  fact  a  complaint,  the  court  has  no  Jurladle- 
tion  without  them.— 5?int/A  v.  Conrad,  306. 
S.  Assignment  of  Chose  — Notice  to  Gaenishsr.— Notice  to  the  debtor  of  the 
assignment  of  a  chose  is  necessary  to  charge  him  with  the  duty  of  payment  to 
the  assignee ;  for  if,  without  notice,  he  pay  the  debt  to  the  assignor,  or  on  a  gar- 
nishment process,  he  will  be  discharged.— Jf«<T  v.  Hess,  600. 

GARNISHMENT.    See  Attachment.  1,  2, 3,  4. 

GENERAL  LEGISLATION,  when  in  conflict  with  special  legislation  on  saaae  Mb- 
ject.    See  Rkpuunanxy. 


Injunction.  641 


GIFT. 
EyiDKNCS  TO  Bhow  Rral  Considkratiok.— a  wife  may  show  that  certain  property 
was  really  a  gift  and  not  a  parchase,  though  the  <leed  to  her  recitei  a  money 
oonsideralloiii—  VeUen  v.  Carmack,  282. 

HAZARDS  OP  EMPLOYMENT.    See  Master  and  Servant,  7,  8,  9. 10. 
HUSBAND  AND  WIFE. 

1.  Termination  op  Agency  —  Noticr  to  Creditors.— The  separation  of  a  hniband 

ftt>m  his  wife,  who  has  been  his  agent  or  partner,  and  the  commencing  by  her 
of  a  divorce  suit  and  excluding  the  iiusband  from  participation  in  the  bntinen, 
will  not  terminate  her  agency  as  to  wholesalers  who  had  no  notice  of  the  sepa- 
ration, and  who  had  theretofore  fUmished  goods  on  the  fkith  of  such  agency. 
—Snetty.  Stone,  9^1. 

2.  Real  Property— Estates  by  Entirety.— In  Oregon  a  conveyance  to  a  husband 

and  wife  createn  an  estate  by  entirety.— .VoMstt  v.  Beebe.  4. 
3^  Liabiutt  op  Wifk  on  Mortgage  Goybnantb.- The  wife's  oovenanta  where  she 
binds  her  property  as  securl  j  Tor  her  husband's  debts  should  not  be  construed 
to  create  a  personal  liability  beyond  the  property  mortgaged  unleai  she  It  a 
party  to  the  contract  of  indebtedness.— iTtioff  v.  KfenUng,  8. 
See  DivoBCE. 

ILLBQAL  CONTRACT. 

Pleading — General  issue.    See  Contractb.  14. 

Rescission.    See  Contkacts,  7. 
IMPLIED  PROMISE  TO  PAY.    See  Voluntary  Skryics,!. 
IMPLIED  REQUEST.    See  V0LUNTA.RY  Sbbyicb,3. 
IMPLIED  WARRANTY. 

1.  Salb.—  An  Implied  warranty  of  an  article  will  not  extend  beyond  the  artiele 

itself  to  other  articles  or  appliances  connected  therewith,  even  though  included 
in  the  Mime  order  and  bought  at  the  same  time ;  the  implication  is  that  the 
article  sold  is  reasonably  fit  for  the  purpose  for  which  it  was  designed,  and  if 
this  article  is  broken,  or  fails  to  accomplish  its  purpose,  through  the  defisct  or 
inappropriateness  of  other  articles  with  which  it  is  used,  the  warranty  is  not 
broken.— TVoy  Laundry  Cb.  v.  Henry,  232. 

2.  Idem— EVIDENCE.— Where  a  written  order  was  in  this  form,  "1  18-roll  body 

ironer  $175.00 ;  I  No.  26  extractor,  $200.00 ;  1  pressure  blower,  tid.OO :  shaft,  1% 
in.;  body  Irouer  to  run  at  loO ;  shaft  for  extractor,  1%,  run  150,  and  pulleys'*  ( fOr 
which  87.80  was  charged ) ;  it  was  held  to  be  a  lieverai  order,  and  that  each 
article  separately  wan  impliedly  suitable  for  its  intended  use ;  but  the  pulleys 
were  not  part  of  the  extractor,  and  the  implied  warranty  of  one  did  not  extend 
to  the  other ;  hence  in  a  suit  on  a  note  for  the  extractor  and  pulleys,  where  the 
defense  was  a  breach  of  warranty  on  the  extractor,  evidence  of  defects  la  the 
pulleys  was  not  competent.— /<f.  232. 

INDEBTEDNESS  OF  COUNTY.    See  Constitutional  Law,  8. 
INDEMNITY  LANDS. 
Selected  indemnity  lands  to  which  a  railroad  company  is  entitled  to  a  patent  are 

subject  to  taxation,  but  the  unselected  indemity  lands  are  not  taxable.— Or.  ^ 

Gcd,  R.  R.  Cb.  V  Jxme  Ominfy,  388. 

INJUNCTION. 
1.  Equity— Estoppel— TENDER  op  Taxes.— An  abutting  property  owner  may,  with- 
out tendering  the  amount  of  the  benefits  he  is  supposed  to  have  received;  or 
may  admit  he  has  received,  invoke  the  aid  of  equity  against  the  conseqaenoes 
of  an  assessment  for  street  improvements  made  under  void  proceedings,  where 
he  protested  against  the  improvements  at  their  inception.— X«M  v.  Speiuer,  198. 

XXIII.Ob.— 41. 
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nWXyNCnON — concluded. 
2.  TsNDKR  OP  TAxn  Dux.— An  Injunction  will  not  lie  to  restrain  a  eele  of  land  for 

delinquent  taxes  on  the  f^round  that  the  owner  had  no  notice  of  the  asiess- 

ment,  until  he  pays,  or  ofiTers  to  pay,  his  Just  proportion  of  the  public  burdens. 

—Or.  4s  CaL  K  E.  Co.  y.  Law  County,  886. 
S.  Tender  op  Tax.— The  collection  of  a  tax  will  not  be  enjoined  unless  the  plain- 

tiff  has  paid  or  tendered  the  amount  which  is  admitted,  or  can  be  shown,  to  be 

leg»\.—Goodnough  v.  P(»oell,  525. 

4.  Idem— Extending  AflSEffiMENT  on  Tax  Rolls.— The  proper  officers  will  not  be 

restrained  by  a  court  of  equity  tram  extending  an  assessment  on  the  tax  rolls, 
because  it  is  alleged  to  be  unequal,  and  to  be  an  arbitrary  discrimination 
against  certain  classes  of  property ;  the  party  aggrieved  should  wait  till  there 
is  an  attempt  made  to  collect  the  tax,  and  then  present  bis  complaint,  after 
paying  or  tendering  such  a  part  as  he  admits  to  be  properly  due.— iii.  fi2&. 

INJURY  TO  EMPLOYk    See  Mabteb  and  SebtaHt. 

INSTRUCTIONS  TO  JURY. 
L  INOONSISTENT  iNSTRUCTioNa— It  is  error  to  give  to  the  Jury  inconsistent  and  eoo^ 
tradictory  instructions,  for  the  reason  that  it  is  impossible  to  tell  which  rule 
the  jury  adopted,  and  the  error  is  not  cured  by  the  fact  thai  the  law  was  cor- 
rectly stated  in  one  of  such  instructiona— JforriMn  y.  McAiet,  630. 
2.  Practice  in  Charging  the  Jury.— It  is  proper  for  the  court,  afier  examining 
the  instructions  submitted  by  the  respective  parties,  where  they  are  numercms 
and  long,  to  charge  the  Jury  in  its  own  language  by  a  connected  series  of 
instructions  fairly  covering  the  material  issues  presented  in  the  ease.— Cbate 
V.  Or.  Short  Line  Ry.  O).  600. 

5.  Idem— Requests  to  Charoe.— Hie  trial  court  may  either  give  Instroeiions  in 

the  form  submitted  by  counsel,  or  may  consider  such  requests  as  expressing  the 
views  of  the  respective  parlies,  and  use  them  in  preparing  a  connected  and 
harmonious  charge  to  the  Jury ;  the  latter  practice  is  much  preferable.— Jfonri- 
mm  V.  McAtee,  590. 

4.  Bbstricted  to  Facts.— It  is  the  duty  of  the  court  to  conilne  its  instructions  to 

the  particular  facts  in  evidence,  since  these  are  all  the  Jury  have  a  light  to 
consider.— JXWop  v.  Moldaibauer,  USk 

INSURANCE. 

1.  Contract  For— Axttboritt  op  agent.— In  an  action  Ibr  the  breach  of  an  ofal 

contract  for  insurance  made  with  an  agent  of  defendant,  testimony  of  perrans 
as  to  transactions  had  by  them  with  the  agput  as  such,  is  competent  as  tending 
to  fhow  the  manner  in  which  he  was  held  out  by  the  defendant  as  its  agent, 
and  the  appsient  scope  of  his  authority.— flhrdwCrik  v.  Stale  Bm.  €b.  29Ql 

2.  Idem— NoNsiTrr.— In  an  action  against  an  insurance  company  for  loss  of  prap> 

erty  by  fire,  where  it  appears  that  defendant's  agent  orally  agree  to  insure 
plalntiflT,  and  to  issue  a  policy  at  a  fiiture  time,  and  that  defendant  afterwards 
refused  to  issue  the  policy,  a  nonsuit  is  properly  reAised  where  there  is  some 
evidence  tending  to  ^how  that  the  agent  was  acting  within  the  apparent  scope 
of  his  authority,  and  the  plaintiff  was  ignorant  of  any  limitations  ttaereoa.— 
id.  290. 

5.  Agents'  AmTORiTy.— The  acts  of  an  agent  performed  within  the  pcope  of  his 

real  or  apparent  authority,  are  binding  upon  his  principal.  The  public  have  a 
right  to  rely  upon  an  agent's  apparent  ao  hority.  and  are  not  bound  to  Inqnire 
as  to  his  special  powers  unless  the  circnmptanoes  are  such  as  to  put  them  vpoa 
inquiry.— Ha^  v.  Ouardian  AsBurcmee  Go  576. 
4,  BviDENCE  OP.— Where  a  person  represented  himself  as  the  general  agent  of  an 
Insurance  company,  and  the  afvured,  without  knowledge  of  any  limitation  on 
his  powers,  paid  him  the  premium  and  len  the  city,  entrusting  the  management 
of  the  whole  affair  to  his  hat^ds,  and  aAerwards  received  ftom  him  the  policy 
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whieh  tbe  company  had  made  out  and  sent  to  taim,  the  Jnry  are  justified  In 
finding  that  the  agent  was  a  general  agent,  and  not  an  agent  with  limited  or 
spceial  powers.— id.  576. 

5.  Expert  Testimony  — Insurance  Risk.— The  question  whether  the  risk  waa 

increased  by  changing  a  building  which  was  used  as  a  general  merchandise 
store  and  lighted  by  coal-oil  lamps,  to  a  variety  theater  and  lighting  it  with 
electric  lights,  relates  simply  to  matters  of  common  knowledge  or  observation, 
and  is  not  the  proper  subject  of  expert  testimony.— 7d.  576. 

6.  Prelijiinary  Contract.— Where  an  insurance  company  makes  a  preliminary 

oral  contract  for  insurance,  and  agrees  to  issue  a  policy,  but  afterwards  refhsee 
to  do  so,  the  company,  In  an  action  against  it  for  loss  of  the  property  by  fire, 
can  claim  no  exemption  from  liability  on  account  of  any  provision  which  tbe 
policy  would  have  contained  had  it  been  issued.— Hardwick  v.  StaU  Jns.  Oo.2M, 

7.  Incumbrance.— The  fact  that  one  who  has  made  an  oral  contract  for  insurance 

with  the  company's  agcut  preliminary  to  the  issuance  of  a  policy  afterward* 
gives  a  mortgage  on  the  property,  will  not  prevent  his  recovery  for  a  losi^ 
where  the  agent  consented  thereto.— /d.  290. 

8k  Waiver  of  Proofs  of  Loss.-  Preliminary  proofl)  of  loss  are  waived  by  the  fact 
that  an  adjuster  of  the  company,  with  its  approval,  refused  to  adjust  or  settle 
the  loss,  and  stated  to  the  Insured  that  the  loss  would  not  bepaid.— IfaAn  v. 
Quardian  Astturance  Co.  576. 

9.  Withdrawing  Waiver— Failure  to  Present  Proof.— Where  an  insurance 
company  has  waived  the  presentation  of  proofs  of  loss,  it  may,  within  a  rea- 
sonable time,  withdraw  this  waiver  and  require  the  prooft  as  prescribed  in  the 
policy.  Thus,  where  the  proofs  of  loss  had  been  waived,  but  some  time  before 
the  period  for  presenting  such  prooft  had  expired,  the  general  agent  of  the 
company  wrote  to  the  attorneys  for  the  assured,  requesting  them  to  furnish  the 
proofs  of  loss  in  accordance  with  the  terms  of  the  policy,  and  enclosing  blanks 
for  that  purpose,  with  an  assurance  that  the  matter  would  receive  attention,  the 
assured  must  present  proofs  of  loss  as  required  by  the  poUey,  or  he  cannot 
recover.— Jd.  576. 

INTENT.    See  Adverse  Possession,  0;  Cbuxltt  !• 

INTSRROGATORIES.    See  Qarnishbb,  1. 

JEOPARDY.    See  Criminal  Law,  10. 

JUDICIAL  CONSTRUCTION. 
Statdts  op  Ajvothbb  State  Adopted  Hebi.— In  adopting  the  itatote  cit  another 
state,  we  adopt  along  with  it  the  judicial  construction  which  it  had  received 
in  the  former  state  prior  to  its  adoption  here.— Soerdin^  y  Jfc&mn,  15. 

JUDGMENT. 

1.  CLAIM  AGAINST  Bbtate.  -The  decision  of  a  county  court  in  summarily  settling 
a  claim  under  section  lld4,  Hill's  Code,  is  a  judgment  and  not  a  decree.— Jb;b»- 
aton  V.  Shfifner,  111. 

a.  Cons- Offer  op  Judgment— Code,  |  520.— The  otter  of  compromise,  which 
Hill's  Code,  g  520.  declares  may  be  served  on  plaintiff  by  defendant  at  any  time 
before  trial,  and  which  if  accepted  is  to  be  filed  with  the  clerk,  thereby  stopping 
fhrther  costs,  except  in  case  of  a  more  favorable  Judgment,  may  be  made  as 
well  in  the  answer  filed  by  defendant  as  in  a  separate  writing;  and,  if  so 
made,  service  thereof  is  not  necessary,  plaintiff  being  presumed  to  uke  notice 
of  all  matters  contained  in  the  pleadings.- Ifammond  v.  Northern  Pacific  R,M, 
Co.  167. 

a.  Idem.— The  offer  of  compromise  need  not  provide  for  oo^tsatall,  it  is  enough 
that  it  contains  a  sum  for  which  Judgment  is  to  be  entered ;  if  the  offer  is  ac- 
cepted, It  carries  all  the  costs  of  the  action  by  force  of  other  provisions  of  the 
statute,  provided  It  be  for  more  than  fiAy  dollars.— id.  157. 


644  Jurisdiction. 


JITDGMENT  — COKCLUDED. 

4.  iDKif.— The  fact  that  such  an  offer  provMes  only  for  accrued  casta,  and  not  for 
costs  of  entering  the  Judgment,  does  not  render  it  ineffectual,  and  the  UmiU- 
tion  thereby  attempted  to  be  made  is  void,  as,  under  the  above  statute,  an  offer 
merely  "  for  the  sum    •    •    •    specifled  "  is  sufficient.— /<i.  157. 

6.  Dbficikncy  Judgment  — LiKN  on  Mortgaged  Property.— a  personal  Judgment 

against  a  mortgagor,  resulting  from  a  mortgage  foreclosure  »uit,  does  not  create 
any  lien  against  the  mortgaged  property  after  it  has  been  redeemed  by  a  grantee 
of  the  mortgagor.— H7/I/S  v.  M/icr,352. 
«.  I>OBMANT  Judgment—  Kxkcutiox.— Under  section  296,  Hill's  Code,  an  execution 
issued  without  leave  of  court,  and  more  than  five  yean  alter  the  date  of  the 
Judgment,  is  voidable  only.— Etfdyr.  Ooidvadl,  163. 

7.  Idem  — SaRE  Facias.— The  remedy  provided  by  section  2d.'>,  Hill's  rode,  is  in- 

tended simply  ati  a  tiubstitute  for  the  writ  of  tcirt  /aciuM  to  revive  a  dormant 
Judgment ;  it  was  not  intended  to  affect  the  Jurisdiction  of  the  court,  or  the 
validity  of  the  Judgment,  in  case  an  execution  should  be  issued  witiiout  the 
consent  provided  for  by  the  said  section.- id.  lt>8. 

•.  Idem— Evidence.- Where  the  question  is  as  to  a  person's  solvency  dupng  a 
certain  period,  it  is  competent  to  introduce  the  assessment  rolls  for  the  purpose 
of  showing  that  the  insolvent  was,  or  was  not,  reputed  to  own  property.  The 
rolls  are  not  to  establish  title,  but  are  simply  a  circumstance  to  be  considered.— 
Beekman  v.  Hamlin,  31:i. 

f.  Idem— PREBUMPTioN  of  Payment— Code,  J  2»5.— On  a  motion  for  leave  to  issue 
execution  on  a  dormant  Judgment  under  Ulll's  Code,  1 295,  the  presomption  of 
payment  arising  f^om  the  lapse  of  twenty  years,  may  be  rebutted  by  any  evi- 
dence of  the  situation  of  the  parties,  or  other  circumstances  tending  to  satisfy 
the  Jury  that  the  debt  is  still  due ;  and  the  evidence  of  the  plaintiff,  if  uncon- 
tradicted and  entitled  to  lull  credit,  is  sufficient  to  establish  that  fact.— /d.Sll. 

10.  GARKI8HEB.— Judgment  cannot  be  rendered  against  a  garnishee  without  filing  the 

allegations  and  interrogatories  provided  by  section  164  of  Hill's  Code ;  the  gar- 
niKhee  may  appear  witiiout  the  service  of  these  papers,  but  as  they  oonstitnte 
the  complaint  against  him,  they  must  be  on  tile  in  order  to  give  the  court  juris- 
diction.—.^lOA  v.  Oonrad,  1*06. 

11.  Judgment  on  the  Pleadings.- A  motion  for  Judgment  on  the  pleadings  la  not 

in  harmony  with  the  spirit  of  the  Oregon  Code,  and  will  not  be  fkvored.— CWn« 
V.  Soutftmt  Pacific  Co.  -100. 

12.  Offer  of  Compromise  — More  Favorable  Judgment.— A  Judgment  for  a  aum 

less  than,  or  equal  to,  the  amount  offered,  is  not  a  "  more  favorable  "  Judgment 
within  the  meaning  of  section  520,  Hill's  Code.— /fammond  v.  X.  Puc  Ji.  R.  157. 

JURISDICTION. 

1.  Appeal  — Parties.— All  parties  to  a  Judgment  or  decree  whose  interests  may  he 

substantially  affected  by  the  adjudication  of  the  appellate  court  muat  be  In- 
cluded in  the  appeal.  Without'  all  such  parties  before  it,  the  appellate  court 
has  no  Jurisdiction.— //(nm(7/on  v.  Blair,  64. 

2.  Power  to  Remand.  — On  appeal  the  circuit  court  cannot  remand  a  cause  to 

the  Justice's  court  for  further  action. —/br&t.v  v.  Inmant  68. 

S.  Garkisiimext— IXTKRRo<JATORiE8.— The  allegations  required  by  HIlPs  Code, 
§  164,  are  in  the  nature  of  a  complaint,  and,  where  they  are  not  filed,  no  valid 
Judgment  can  be  reiulenkl  against  the  garnishee,  though  he  waive  service  of 
such  allegations.— .ViniV/i  v.  Conrad,  *JUG. 

4.  Loot  or  Conkuskd  Boundaries  — Equity.— The  Oregon  act  of  1887  ( HilPsCode, 
^  50G,  510)  extends  the  Jurisdiction  of  equity  to  a  class  of  case^  over  which 
equity  formerly  exercised  control,  vis.,  cases  of  lost  or  confUsed  boundartos; 
but  It  was  not  Intended  to  give  the  equity  courts  power  to  determine  questions 
of  title.— King  v.  Brigham,  262;  School  Vittrid  v.  Friee,  294;  Miner  v.  CtqOei,  WL 
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&.  TRANnTORY  AcriONB— CODi,  ^  62.— In  all  transitory  actions,  service  upon  the 
defendant  within  the  county  where  the  action  is  brought  is  essential  to  the 
Jurisdiction;  Berrice  in  any  other  county  is  a  nullity,  but  a  Toluntary  appear- 
ance is  equivalent  to  personal  service.— ^otim  v.  DachuUes  Bridge  Co,  7. 
See  Removal  or  Causes. 
JURORS. 

Qualification— Fixed  Opinion— Code,  |  185. —Where  a  Juror  at  first  says  he  has  a 
fixed  opinion,  but  upon  further  examination  stotes  that  he  can  decide  the  case 
on  the  testimony  regardless  of  his  previous  impressions,  he  is  qualified,  under 
Hill's  Code,  i  186,  subdivision  2.— State  v.  Ingram,  434. 

JURY  TRIAL. 

1.  APPEAL  From  Ck)UNTY  Court.— On  an  appeal  ftt>m  a  decision  of  a  county  court 

in  settling  a  claim  against  an  estate  under  section  ll»4.  Hill's  Code,  the  appel- 
lant is  entitled  to  a  Jury  trial  in  the  circuit  court.— JbAnston  v.  Shoffner,  ill. 

2.  Confused  or  Lost  Boundaries— Code,  1 506.— The  purpose  of  the  act  of  1887  (Hill's 

Code,  21  506,  510)  is  to  authorize  courts  of  equity  to  ascertain  the  true  boundary 
line  between  adjoining  estates,  and  not  to  try  the  question  of  titte  on  either 
side  of  that  boundary.  Wiih  this  construction  the  act  is  not  unconstitutional 
as  depriving  parties  of  the  right  to  a  trial  by  Jury:  Or.  Const,  art.  1. 1 17;  it  is 
merely  a  revival  of  the  former  equity  Jurisdiction  to  a.«oertain  confhsed  bound- 
aries where  the  question  oi  legal  title  is  not  involved.— ATtTi^  v.  Brigham,  262. 
8.  Criminal  Law— Jeopardy  — Disaureement  op  Jury.— The  inability  of  a  Jury 
to  agree  upon  a  verdict  is  a  sufficient  reason  for  their  discharge,  and  trying  the 
defendant  for  the  same  offense  before  another  Jury  is  not  placing  him  twice  in 
Jeopardy.  Hill's  Code.  }  206,  giving  the  trial  court  power  to  discharge  a  Jury 
upon  their  inability  to  agree,  is  not  in  conflict  with  article  I.,  section  12  of  the 
stete  constitution,  providing  that  no  man  shall  be  put  in  Jeopardy  twice  for  the 
same  ofTense.- State  v.  Shaffer,  566. 

4.  Separation  of  Jury  in  Capital  Ga8R>-Discrbtion  of  Court.— The  separat- 

ing of  the  Jury  during  the  trial,  with  proper  admonition,  is  properly  within  the 
discretion  of  the  court  even  in  capital  cases:  Code,  1 198.-/(1  666. 

5.  Instructions  to  Jury.— It  is  the  duty  of  the  court  to  confine  its  instructions  to 

the  particular  facts  in  evidence,  since  these  are  all  the  Jury  have  a  right  to 
consider.— Mstop  v.  Moldenhauer,  119. 

6.  Instructions  to  Jury.— It  is  error  to  give  to  the  Jury  inconsistent  and  oontm- 

dictory  instructioni»  for  the  reason  that  it  is  impossible  to  tell  which  role  the 
,  jury  adopted,  and  the  error  is  not  cured  by  the  fact  that  the  law  was  correctly 
stated  in  one  of  such  instructions.— Iforrteon  v.  Me Atee,  690. 

7.  Idrm— REQUEsrrs  to  Charor.- The  trial  court  may  either  give  instructions  in 

the  form  submitted  by  counsel,  or  may  consider  such  requests  as  expressing  the 
views  of  the  respective  parties,  and  use  them  in  preparing  a  connected  and  har- 
monious charge  to  the  Jury;  the  latter  practice  is  much  preferable.— id. &ao. 

t.  PRAcricB  in  Charqino  iuRY.—  It  is  proper  for  the  oourt,  after  examining  the 
instruction  submitted  by  the  respective  parties,  where  they  are  numerous  and 
long,  to  charge  the  Jury  in  its  own  language  bya  connected  series  of  Instruc- 
tions fairly  covering  the  material  issues  presented  in  the  case.- Om^on  v.  Or 
Short  Line  Ry.  Co.  BOO. 

9,  Nbguoence— Question  for  Jury.— Whether  it  was  negligence  for  a  railroad 
company  to  send  out  a  train  loaded  with  workmen,  without  making  any  invee- 
tigatiou  as  to  the  condition  of  a  bridge  over  which  the  train  must  pass,  is  a 
question  for  the  Jury,  there  having  been  an  unusually  severe  storm  since  it  waM 
inspected.- /d.  600. 

JUSTICE'S   COURT. 
Amendment  of  Pleadings  on  Appfat.— On  an  appeal  Arom  a  Justice's  oourt,  the 
Circuit  court  can  try  nothing  but  the  issues  made  up  in  the  justice's  court  and 
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JUSTICE'S  COURT— OONCLUDXD. 

baa  no  authority  on  appeal  to  ailow  any  change  to  be  made  in  the  iamei^  ■■  taf^ 
fllinar  an  anawer :  Code,  S  ^^t  9190.— /brM*  t.  Jnman,  6S. 

LAND  GRANTS. 
Land  granta  earned  by  a  railway  company  under  a  grant  tnm  oongreaa  are  aiil^eei 
to  taxation  in  the  county  where  they  are  situated.— Or.  d:  CdL  B.  E.  Cb.y.  Lmm 
OowUy,  386. 

LANDLORD  AND  TENANT. 
Tbkm  op  Leask— Noticb  to  Quit  — Leaaing  a  building  at  a  monthly  rent.  wUhoat 
specify  lug  the  term,  does  not  create  a  tenancy  by  the  month  which  maj  be 
terminated  by  ten  days*  notice,  but  a  tenancy  at  will,  or  from  year  to  year. 
according  to  the  circumstancea,  neceaaltatlng  thirty  days'  notice  for  Its  tenii- 
naiaon,-Hidop  ▼.  MoUmhauer,  119. 

LEGISLATIVE  INTENT. 
L  Maeried  Women— Remedial  Actb.— Itwaa  intended  by  the  legislation  on  the 
aubject  of  the  property  nghta  of  married  women  in  Oregon  to  place  the  two 
aezes  on  an  equal  footing,  and  the  atatntea  should  be  ao  conatroed  aa  to  carry 
into  effect  the  wise  proTisious  of  the  legislature  in  their  behalf.—  Vdtem  t.  Oar- 
mae£,  282. 
9l  Statutobt  Comsteuction- Special  and  General  Acra— It  ia  a  general  rale 
of  statutory  construction  that  where  in  a  statute  there  ia  a  particular  enactment, 
and  alao  a  general  one  which  in  lis  most  comprehensive  sense  will  include  what 
ia  embraced  in  the  former,  the  particular  enactment  will  preVaO  orer  the  gen- 
eral proTiaion,  ao  far  aa  they  are  Inoompatible ;  but  like  all  rulea  for  the  inter- 
pretation of  statutes,  it  is  only  an  aid  in  discovering  the  leglalatiTe  Intent*  and 
muat  not  b^  permitted  to  limit  or  extend  the  opeiatioa  of  that  Intent.— Jb  pmie 
Ah  Hoy,  89. 

See  GoNBTrrunoNAL  Law,  8. 

LISN8.    See  Judgment,  5 ;  Mechanic's  Libhl 

LICENSE. 
Revocation  —Nuisance.— A  city  which  has  granted  a  Uoenae  or  ftanchiaa  to  a 
private  peraon  to  occupy  a  portion  of  a  atreet  for  a  public  purpoae- soeh  aa  the 
erection  of  water  tanks  to  aupplyhia  atreet  aprinklera- cannot,  after  he  has 
expended  money  on  the  faith  thereof,  revoke  his  license  without  oompenaating 
him,  unless  such  erection  is  or  has  become  by  subseqnent  uae  an  actual  irala- 
ance,  which  ia  a  question  for  the  Jury.— ^vc^e  v.  OOif  qf  Salem,  SSL 

LIICITATION  OP  ACTIONS.    See  Statute  op  Limitations. 

LOCATING  COUNTY  ROAD.    See  COUNTY  Couet.  2,  2, 

LOST  OR  CONFUSED  BOUNDARIES.    See  Equity,  I,  J,  4;  Juby  Teial.  %. 

MANDAMUS. 

1.  District  Attoenby— Docbbtion  will  not  be  Contbolled.— HlU'eOoda^  {30. 

veaU  in  each  district  attorney  a  discretion  whether  he  will  Institute  a  praaeoa- 
tlon  under  aaid  section  to  try  the  title  to  an  office,  and  mandamus  wiU  noC  lie 
to  control  such  diacretion.— Everdmg  v.  JfcGiaa,  15. 

2.  To  Compel  Teanspeb  of  Corporate  Stock.— Under  Hill's  Code,  |  8229,  |ko- 

vlding  that  the  stock  in  all  private  corporations  ia  to  be  deemed  penonal 
property,  and  anbject  to  attachment,  levy,  and  aale,  and  the  corporation. 
In  case  of  such  sale,  required  to  make  the  necesaary  transfer  thereof  to  the 
purchaser  on  the  bookaof  the  company,  mandamus  will  not  Issoe  command- 
ing a  transfer  to  a  purchaser  at  execution  sale,  unleaa  hia  right  to  the  | 
thereof  is  clear  aud  unquestionable.— .S^inumi  v.  rAompsoa,  21&. 
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MANDAMUS— OONCLUDBD. 

8.  IDKM— OoDB,  }  508— Market  Valub  of  Stock— Rbmxdy  at  Law.— Mandamiu 
will  not  issue  against  a  corporation  in  Oregon  except  for  the  neglect  of  the 
proper  officers  to  perform  some  duty  which  the  law  enjoins,  and  where  there  la 
BO  plain  and  adequate  remedy  at  law.  The  fact  that  corporate  stock  has  no 
market  value,  doe»  not  afllect  tho  law -remedy  of  damages  for  refusing  to  trans- 
fer it  on  the  stock  books;  but  where  the  officers  of  th(«  corporation  have  con- 
veyed away  its  propprty  and  rendered  it  apparently  insolvent,  there  Is  no 
adequate  remedy  at  law,  and  mandamus  will  issue  to  compel  a  transfer  of 
stock  to  a  purchaser  at  an  execution  sale.- /d.  216. 

4.  PLSADiNa.— When  a  pleading  is  amended,  the  original  pleading  eeases  to  be  a 
part  of  the  record ;  therefore  in  passing  upon  a  demurrer  to  an  amended  writ  of 
mandamua  the  court  cannot  consider  matters  thai  were  affirmatively  pleaded 
as  a  defense  to  the  original  writ,  since  that  writ  and  the  answer  to  it  both 
disappeared  fh>m  consideration  when  the  ammded  wttt  iMiwd.— fifemiiSM  t. 
Tiompton,  21S. 

MANDATE  OF  SUPREME  COURT. 

Prepayment  of  Costs.    See  Cons,  8. 
MARRIAGE  AND  DIVORCE. 

Crael  and  Inhuman  Treatmant  as  a  ground  for  divorotw    See  CBvn/vr. 
BCARRIBD  WOMEN. 

1.  Covenants— Mortgage  for  Husband's  Debts.— The  wife's  covenants,  whore 

she  binds  her  property  as  security  for  her  husband's  debts,  should  not  be  oon- 
strued  to  create  a  personal  liability  beyond  the  property  mortgaged,  unless  she 
is  a  party  to  the  contract  of  indebtedness.— ITtioU  v.  KiinUng,  8. 

2,  Statutory  Construction— Remedial  Legislation.— Remedial  statntee  will  be 

liberally  construed.  The  legislation  in  Oregon  on  the  subject  of  the  rights  and 
property  of  married  women  is  of  such  a  nature,  and  should  receive  a  liberal 
Interpretation.—  VdUen  v.  Oxrmaek,  282. 

t.  iDKic— Separate  Property.— A  married-woman  may.  under  article  XV.,  section 
5  of  the  constitution  of  Oregon,  sell  her  separate  property,  and  with  the  pro- 
ceeds boy  other  property,  which  will  be  held  In  the  same  manner.— /d.  282. 

4.  Idem  — Parol  Evidence.— Parol  evidence  is  admissable  to  show  that  the  prop- 
erty conveyed  by  a  certain  deed,  reciting  a  money  consideration,  was  in  fact  a 
gift,  and  as  such  became  the  wife's  separate  property.  This  evidence  is  ad- 
mitted, not  to  contradict  the  deed,  but  to  show  whence  the  real  consideration 
came,  since  the  money  mentioned  may  be  treated  as  the  original  gift,  and  the 
land  as  having  been  bought  therewith.- /d.  282. 

MASTER  AND  SERVANT. 

1.  Contributory  Neguoence.— A  railroad  switchman  who  ha«  worked  In  a  yard 

bnt  two  weeks  Is  not  as  a  matter  of  law  guilty  of  contributory  negligence  in 
riding  upon  the  ladder  on  the  side  of  a  car  past  a  swltchpole  but  twenty  Inches 
fmin  the  wall  of  the  car  and  four  feet  from  the  track.— JbAn^ton  v.  Or.  Short  Idne 
Sif.  Cb.  fl6. 

2.  Injury  to  Trackwalker— Supficikncy  op  Rules.— Where  a  trackwalker  of 

defendant  railroad,  while  crossing  its  bridge,  saw  an  approaching  engine  half 
a  mile  away,  and  thinking  he  could  get  across,  started  to  run,  and  fell  and  hurt 
his  leg,  and  then  stepped  on  one  of  the  bridge  caps  placed  along  the  bridge 
for  that  purpose,  where  he  remained  in  safety,  and  he  had  ample  time 
after  sighting  the  train  to  retreat  or  step  on  a  cap.  he  cannot  recover  on  the 
ground  of  the  insufficiency  of  the  rules  of  the  company  to  protect  trackwalkem 
in  not  providing  for  the  frequent  whistling  of  engines  before  approaching 
bridges,  hts  injury  not  having  been  caused  by  the  want  of  such  rules.-  GfAson  t. 
Or.  Short  Line  Ry.  Cb.  498.  * 
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MASTER  AND  SERVANT— Concluded. 

:  8.  iDrar— CoMPREHKNDiNG  Danobb.— Where  plalnUflT  wu  an  adatt  of  ordlBur 
intelligence,  without  any  preTioas  experience  In  traekwalking,  but  Ured  near 
the  railroad,  and  had  several  times  been  over  the  section  on  which  he  worked, 
and  knew  the  bridsos  on  it,  and  that  projecting  caps  were  at  ftoquent  interralt 
on  such  bridges,  and  furnished  conspicuous  plsces  of  safety  a^nst  passing 
trains,  defendant  bad  a  right  to  assume  that  plaintiff  would  comprehend  and 
avoid  the  risk  incident  to  his  employment,  and  the  company  is  not  liable  for  a 
failure  to  specially  Instruct  plaintiff  to  resort  to  the  caps  when  oau^t  on  fbe 
bridge  by  an  approaching  train.— /d.  4i)3. 

.  4.  Open  and  Visibt^  Risk.— In  addition  to  the  ordinary  hazards  of  an  employ- 
ment, a  servant  assumes  such  other  risks  ss  are  open  and  visible.  He  must 
remember  his  sunoundlngs  and  conduct  himself  with  caution.—  JohngUtn  v.  Or. 
Short  Line  Ry.  Co.  95. 
ft.  Open  and  Visible  Risk  Defined.— An  open  and  visible  risk  which  is  as- 
sumed by  a  servant  is  one  so  patent  that  a  person  familiar  with  the  bnsiness 
will  Instantly  recognize  it,  and  about  which  there  can  be  no  differenoe  of  opin- 
ion between  intelligent  persons  accustomed  to  the  service.—  Id.  96. 
ft.  Risk  op  Employment— Dangerous  OBSTRUcnoN.— A  railway  brakeman  has  a 
right  to  assume  that  no  obstruction  will  be  placed  dangerously  near  the  track, 
and  in  the  absence  of  notice  he  may  recover  if  injured  thereby.—  Id. 98. 

7.  Idem  — Duty  op  Master.- A  servant  assumes  the  ordinary  hazards  of  an  em- 

ployment, but  he  has  a  right  to  assume  that  the  master  will  fbmish  him  a  safe 
place  to  work,  and  that  the  Instrumentalities  of  the  business  are  and  will  be 
kept  in  good  repair.  Under  his  contract  of  employment,  a  servant  does  not 
assume  risks  that  are  extraordinary  or  not  incident  to  the  employment^  and 
as  to  such  dangers  it  is  the  master's  duty  to  point  out  and  warn  the  seiraat  of 
their  dangerous  nature.— Id.  90. 

8.  Idem.- It  is  a  general  rule  that  a  servant  assumes  the  risks  incident  to  his 

employment,  when  he  possesses  sufficient  intelligence  and  knowledge  to 
oomprehend  them,  and  if  he  is  an  adult,  the  presumption  Is  that  he  has 
such  knowledge ;  yet,  if  the  work,  or  the  manner  of  doing  it,  is  dangerous,  and 
the  servant,  from  youth,  inexperience,  or  incapacity,  fails  to  oomprehend  the 
danger,  it  is  the  duty  of  the  master  to  point  out  and  explain  it— OOsom  v.  Or. 
SkoH  Line  SV' OO'i^i. 
ft.  Idem — Defective  Bridge  —  Unusual  Storm.— A  shoveler  engaged  by  a  ratlwmj 
company  to  assist  in  removing  dirt  and  other  obstructions  from  its  track,  where 
they  have  been  washed  by  an  unusual  storm  or  freshet,  does  not  assume  the 
risk  of  the  company's  failure  before  the  storm  to  keep  in  proper  repair  a  bridge 
over  which  the  train  on  which  he  is  carried  is  required  to  pass,  or  to  send  oot  a 
trackwalker  in  advance  of  the  trains  to  ascertain  the  condition  of  the  track  or 
bridge  after  the  storm,  or  to  take  such  other  due  and  precautionary  measures  to 
prevent  accidents  as  may  be  required  by  the  exigency  of  the  situation.— Cbnlen 
V.  Or.  Short  Line  Sy.  Oo.  499. 
10.  Idem— Obstructed  Track.- A  shoveler  employed  by  a  railw^  company  to 
assist  in  clearing  an  obstructed  track  assumes  the  risk  of  waahed-out  bridges 
and  tracks,  when  these  are  caused  by  unusual  storms  which  could  not  have 
been  anticipated  or  provided  against;  but  he  does  not  assume  this  risk  when 
the  danger  might  have  been  discovered  and  averted  by  reasonable  diligenee 
and  proper  care.— Id.  499» 

"  MAY  "  is  sometimes  con.strued  "  must "    See  Statutory  CoMBTBUCim,  & 

aCEASURE  OF  DAMAGES.    See  CONTRACTS,  12, 18.  !&,!•. 

MEDICINE  AND  SURGERY. 

Constitutionality  of  Regulationa.    See  CoNsnTunoNAL  Law,  A,  %, 

MECHANICS'  LIENS. 
1.  Notice— AMOUNT  Due.— Under  section  S673,  Hill's  Code,  the  notice  or  dalm  of 
lien  must  contain  a  true  statement  of  the  amount  sctually  due;   and  a  mHake 
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MECHAKICB'  LIENB—CONCLVDID. 

In  that  statement  will  render  the  Iten  void,  nnlen  the  mistake  la  one  abont  the 
amount  or  price  of  labor,  or  the  quantity  or  yalne  of  material  ftimlahed,  in 
regard  to  which  there  might  be  an  honest  difference  of  opinion.— .Vi£co2a<  t.  Van 
FridagK\i9. 

2.  Notice— Descbtption  op  Land.— The  notice  of  lien  must  contain  a  description 
of  the  land  on  which  the  Hen  is  claimed.  The  proof  on  the  trial  must  show  that 
the  description  of  the  land  in.  the  notice  i8  the  same  as  the  description  in  the 
complaint.— ATofif/^tae  ▼.  CbUiM.  138. 

8.  IDKM—  E\'n>ENCB.— In  an  action  to  foreclose  a  mechanics'  lien,  the  complaint 
described  the  property  by  mete»  and  bounds.  The  notice  of  lieu  introduced  in 
erldence  described  it  by  referring  to  the  date  and  record  of  a  cerlain  deed  of 
the  land.  The  answer  admitted  that  the  hon^e  was  built  on  the  land  described 
In  the  complaint,  but  no  evidence  was  introduced  to  show  that  the  land  de- 
scribed in  the  Hen  was  the  same  as  that  described  In  the  complaint:  hdd.  that 
there  was  no  evidence  on  which  to  establish  a  Hen  on  the  land  In  question.— 
id,  188. 

4.  Idem—  Construction.— The  right  to  a  Hen  is  purely  of  statutory  creation.  What- 
ever the  statute  makes  necessary  to  Its  existence  must  be  complied  with,  and 
one  claiming  the  benefit  of  that  statute  must  bring  himself  clearly  within  its 
terms.— G^ordon  v.  Deo/,  158. 

•.  Idem— Requirement  op  Statute.  —  While  the  mechanics'  Hen  law  will  be 
liberally  construed,  It  is  essential  to  the  vaHdlty  of  a  Hen  that  the  notice  or 
claim  filed  shall  on  Its  face  show  a  substantial  compliance  with  the  provisions 
of  the  law,  and  none  of  the  essential  requirements  of  the  statute  can  be  dis- 
pensed with.— iVieotoi  v.  Van  fHdagh,  149. 

6.  IDEK. — The  only  way  in  which  a  Hen  can  be  secured  is  to  file  a  notice  containing 

the  different  fsots  required  by  the  statute.  No  other  notice,  either  record  or 
personal,  will  be  of  any  use.—  Bankin  v.  McUarkey,  508. 

7.  Nona  —  Naice  op  Owner.  —  The  statutory  requirements  of  a  notice  of  Uen  aie 

mandatory.  Under  section  8673,  HiU's  Oode,  the  name  of  the  owner  or  reputed 
owner  of  the  building  or  Improvement  upon  which  a  Hen  is  claimed  mnst  be 
stated  in  the  notice  or  It  is  void.  —  Gordon  v.  Deal,  168. 

8.  Idem.  — It  is  not  sufficient  that  the  name  of  the  owner  appears  in  the  notice 

incidentally  or  as  part  of  the  description  of  the  property;  but  the  fact  that  he  is 
the  owner  of  the  building  sought  to  be  charged  must  appear  as  an  Independent 
.matter  on  the  lhM»of  the  notice,  either  directly  or  by  necessary  Inference.— 
Jd.  158. 
f.  iNSUFPiasNT  Notice.— A  notice  of  lien  which  states  merely  the  lease  to  a  cer- 
tain person  of  the  ground  on  which  is  situated  the  building  sought  to  be  charged, 
and,  after  describing  tne  building  and  ground,  and  mentioning  the  owner  of 
the  ground,  declares  the  first-named  person  to  be  lessee  of  "said  property," 
does  not  show  either  directly  or  by  necessary  Inference  who  is  the  owner  of  the 
building,  and  does  not  therefore  comply  with  section  3678  of  HlU's  Code.— Jd. 
158. 
l<k.  Idem.— The  notice  of  Hen  must  show^  either  by  direct  statement  or  by  necessary 
inference,  the  name  of  the  person  to  whom  the  material  was  fhrnlshed,  and 
must  also  connect  the  Hen  claimant  with  the  property  owner.  Therefore;  notice 
of  lien  In  the  foHowlng  language,  vis.:  "I,  R.,  •  •  •  have,  by  virtue  of  a 
contract  with  M.  dk  Co..  *  *  *  and  for  the  fbmishlng  of  material  used  in  the 
building  of  a  certain  dwelling-house,  •  •  •  the  ground  on  which  said  house 
was  erected  being  the  property  of  C.  A.,*'  •  •  *  Is  wholly  Insufficient,  under 
section  8673  of  Hill's  Code,  because  it  does  not  "how  the  name  of  the  person  to 
whom  the  materials  were  Aimlshed,  or  the  connection  between  the  claimant 
and  the  property  owner,  and  fo"  the  further  reason  that  this  notice  does  not 
diow  that  R.  ever  did  anything—  the  principal  verb  has  been  omitted.— JSan- 
Uto  V.  Malarkey,  008. 
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mSTAKE. 

Proof  of  Mistake  in  Acoounting.    See  Settled  Aooouhib. 
Pleadlngr  Fraud  or  Mistake.    See  Settled  Aooountb. 
Boundary  Lines.    Entry  by  mistake.    See  Adtbbse  Foe6Bnn>ii,l,%fl;i, 
MONOPOLY.  ^ 

Grant  of  Exclusive  Priyileges  by  Cities.    See  Mxtnicipal  CoBPOBATiORi,  L 
MORE  FAVORABLE  JUDGMENT. 
Ofper  or  Compromise.— A  Judgment  for  a  sum  less  than,  or  eqval  to,  the  aosooot 
offered,  is  not  a  "more  favorable"  Judgment  within  the  meaning  of  section 
520,  Hill's  Code.— Hammond  v.  Northern  Pac^  R.  It.  Oo.  157. 

MORTALITY   TABLES. 
Evidence.— standard  mortality  tables  showing  the  expectation  of  lifte  at  a  given 
age,  although  competent  to  show  the  probable  length  of  life  of  a  given  penon, 
are  not  conclusive,  and  cannot  alone  to  be  taken  as  a  correct  rule  for  estimat- 
ing the  length  of  such  person's  life.—Jforrison  v.  McAtetf  580. 

MORTGAGE. 

L  CoYENANTs  OP  WiFB.— The  wife's  covenants,  where  she  binds  her  pgopertf  ts 
security  for  hf^r  husband's  debts,  should  not  be  oonstraed  to  oreate  a  peesonal 
liability  beyond  the  property  mortgaged,  unless  she  is  a  party  to  the  contract  «f 
indebtedness.— £hoa  V.  Kiesding.S. 

2.  Deed.— A  mortgage  created  by  an  assignment  of  a  contract  of  sala  of  naity  to 
secure  a  loan,  cannot  be  converted  by  the  mortgagee  into  an  absolnte  tranafer  of 
the  contract  without  the  mortgagor's  consent— £oti<^  v.  ChapmuH,  57L 

8.  Equitable  Mortqage.— A  defectively  executed  mortgage  may  be  enforaed  as 
an  equitable  mortgage,  but  it  must  appear  that  the  mortgagor  agreed  to  pledge 
the  property  mentioned,  and  that  he  attempted  to  carry  out  Uie  agraeaaent- 
Brown  v.  Fanner's  Supply  Co.  64L 

4.  Mortgage  by  Corporation.— It  is  essential  to  the  proper  execution  of  a  deed 

or  mortgage  by  a  corporation  that  it  be  done  in  the  name  of,  and  in  behalf  ot, 
the  corporation,  and  under  its  corporate  seaL— /cL  64L 

5.  Idem— Officers  of  Corporation.— The  tect  that  certain  persons  areoAeeis  of 

a  corporation  does  not  authorize  them  to  mortgage  the  corporate  property. 
unless  authorized  by  the  board  of  directors.- Id.  54L 

C  Equitable  Corporate  Mortgage.— A  mortgage  reciting  that  a  certain  corpora- 
tion has  conveyed,  etc.,  executed  by  persons  signing  themselves  respectively 
"president"  and  "secretary,"  sealed  with  their  seals  and  acknowledged  hy 
them  personally,  but  not  showing  that  these  persons  are  corporation  ofBoen,  or 
that  the  instrument  is  executed  by  corporate  authority,  is  not  the  contract  of 
the  corporation  ;  nor  will  such  an  Instrument  be  enforced  as  an  agreement  to 
mortgage,  or  as  an  equitable  mortgage,  without  proof  that  the  corporation 
received  the  consideration,  or  that  the  instrument  was  execnted  for  a  corpora- 
tion debt,  or  that  the  corporation  was  liable  for  the  debt.— Id.  541. 

7.  Parol  Evidence  —Parol  evidence  is  admissible  to  show  that  an  assignment  of 
a  contract  of  sale  of  realty  was  in  fact  a  mortgage  made  to  secure  a  loan.- 
Lovfjoy  v.  Chapmant  571. 

S.  Redemption  by  Grantee  op  Mortgagor— Code,  §  808.- Where  lands  have  been 
sold  on  a  mortgage  foreclosure,  and  the  offer  of  the  grantee  of  the  mortgagor  to 
redeem,  under  Iliirs  Code,  J  303,  was  reAised  by  the  sheriff  under  the  direotion 
of  the  mortgagee,  who  had  purchased  at  the  foreclosure  sale,  the  certificate  of 
redemption  issued  in  the  name  of  the  mortgagor  inures  to  the  use  and  1 
of  his gniitee.-WlUU  v.  A/iaer,352. 

%  Idem  — Cods,  §§303,  304.— A  decree  of  foreclosuro  and  sale  under  which  ; 
gaged  lands  are  purchased  by  the  mortgagees  extinguishes  the  mortgage  lien ; 
and  the  mortgagees  cannot,  under  an  alioM  execution,  in  satisfaction  of  a  deA- 
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denoy  Judgment  agminst  the  mortgagor,  sell  a  paroel  of  the  same  land,  whioh  a 
grantee  fnxm  the  mortgagor  has  redeemed  from  Uie  foreeloaiire  sale,  onder 
HiU'8  Code.  U  303,  301.— /d.  852. 
LoBD,  C.  J.,  dissents. 
10.  IDKM— DsnciRNCY  JCDQMENT.—A  personal  Judgment  against  a  mortgagor,  re- 
snlting  trom  a  mortgage  foreclosare  suit,  does  not  create  any  lien  against  the 
mortgaged  property  after  it  has  been  redeemed  bj  a  grantee  of  the  morlgagoc. 
—Id.  852. 

MOTION  FOR  NEW  TRIAL.    See  New  Tual. 
MUNICIPAL  CORPORATIONS. 

1.  PowBB  TO  Qrant  Ezclusivb  Privilbobb.— It  Is  settled  tliat  a  mnnicipal!oorpor»- 

tion  cannot  create  a  monopoly  by  granting  ezcluslye  priTileges  to  p^^rmwia  or 
corporations  withont  express  legislative  authority  so  to  do,  and  this  power  must 
he  plainly  conferred  In  express  words,  or  by  implication  so  direct  as  to  amount 
to  the  same  tiling.— Parkhurtt  ▼.  OapUal  CUy  Sy,  0».  472. 

2.  IPBM.— A  general  grant  of  power  to  a  municipal  corporation  carries  with  it  all 

such  powers  as  are  clearly  necessary  for  the  convenient  and  proper  exercise  of 
the  authority  that  is  expressly  given,  bnt  a  general  grant  will  not  authorlae 
the  bestowing  of  exclusive  privilege8.~/<l.  472. 

8^  IDSM.— A  general  grant  to  a  city  "  of  exclusive  power  to  permit,  allow,  and  reg- 
ulate the  laying  down  of  tracks  for  street  cars,  upon  such  terms  and  conditions 
as  the  council  may  prescribe,"  does  not  empower  it  to  grant  for  a  term  of  years 
an  exclusive  franchise  to  occupy  its  streets  with  street  railways.— /d.  472. 

4.  Strkbt  IxPBOVEiiENTB-nJvRiSDicrnoN.— a  notico  of  a  proposed  street  improve- 
ment that  does  not  comply  with  the  requirements  of  the  dty  charter,  does  not 
confer  Jurisdiction  lo  levy  an  assessment,  and  all  proceedings  thereunder  are 
void.— ixidd  V.  Spencer,  198. 

i,  iDEK— Power  op  Rbcobdeb  to  Jsbue  New  Noticb.— A  recorder  of  a  city  hav- 
ing once  published  a  notice  of  a  proposed  street  improvement,  canuot  publish 
a  new  or  an  amended  notice  without  special  authority  of  the  counclL^/d.  193. 

t.  Idem— SuPFiciBNCY  of  Notice  am  to  Kind  op  Work.— The  charter  of  East 
Portland,  article  6,  section  2  (Sess.  Laws,  1885,  p.  808),  provides  that  the  com- 
mon council  shall  cause  the  recorder  to  give  notice  of  contemplated  street  Im- 
provements by  publishing  a  notice  for  fifteen  days  previous  to  undertaking 
such  Improvements,  which  "  notice  must  specify  wi|h  convenient  certainty 
the  street  or  part  of  street  proposed  to  be  improved.  •  •  «  and  the  kind  oi 
improvement  to  be  made."  Bdd,  that  a  notice  of  a  proposed  improvement  of 
a  street  "by  building  to  the  established  grade  an  elevated  roadway  thirty-six 
feet  wide,  and  elevated  sidewalks  twelve  feet  wide,"  was  not  a  compliance 
with  the  charter,  since  it  did  not  inform  the  property  owners  of  the  materials 
to  be  used,  or  of  the  character  of  work  proposed,  fW>m  which  an  estimate  of 
the  cost  could  be  made.— /d.  193. 

7.  EsTOPFEL— Tendeb  OP  TAX.- An  abutting  property  owner  may,  without  ten- 
dering the  amount  of  the  benefits,  invoke  the  aid  of  equity  against  the  oonse- 
quences  of  an  assessment  for  street  improvements  which  were  made  under  void 
proceedings,  where  he  protested  against  the  improvements  at  their  inception. 
—  Id.  193. 

t,  NoncE  TO  Bidders.— A  posted  notice  of  the  letting  oi  a  contract  to  make  a  nreet 
Improvement,  stating  that  bids  will  be  received  by  the  street  committee  at  the 
eity  recorder's  office  until  a  specified  date,  according  to  an  ordinance  requiring 
such  bids  to  be  let  to  the  lowest  bidder,  and  that  the  grading  f  ,  be  completed 
within  sixty  days,  and  the  graveling  within  ninety  days,  from  the  date  of 
letting  the  contract,  sufficiently  sUies  the  time  when,  and  the  place  where,  the 
contract  is  to  be  let,  as  well  as  the  time  withiu  which  it  is  to  be  perfbrmed, 
within  a  provision  of  a  city  ordinance  requiring  such  statement  in  published 
or  printed  notices.—  Roach  v.  Ctty  qf  Etigene,  876. 
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^t.-  IDKM  — Ptbltc  Placi8.~A  City  recorder's  certificate,  reciting  that  he  posted 
oopies  of  a  notice  of  the  letting  of  a  contract  for  a  street  Improtement  on  the 
bulletin  board  at  the  cliy  hall,  and  at  the  courthouse,  and  on  the  northwea^t 
comer  of  a  certain  person's  brick  building  situated  on  the  comer  of  two  desig- 
nated streets,  sufficiently  shows  that  copies  of  the  printed  notices  were  posted 
in  three  public  places.  This  term  is  a  relative  one,  but  in  general  it  is  a  place 
where  a  posted  notice  is  likely  to  be  seen  and  known  by  the  community.— 
Id,  376. 

10.  Suppression  op  Gaming.— Where  a  city  charter  gives  the  council  power  '*io  pre- 
yent  and  suppress  gaming  and  gambling-houses,  or  places  where  sny  game 
in  which  chance  predominates  is  played  for  anything  of  value :  and  to  punish 
any  person  who  engages  in  such  game,  or  keeps  or  frequents  such  a  house," 
the  council  is  not  limited  to  punishing  the  persons  named  in  the  last  part  o( 
the  section,  but  may,  under  the  general  power  "to  prevent  and  suppress.*' 
punish  any  one  wLo  merely  goes  into  a  gambling-room.^  £z  parte  Ah  Hog,  89. 

••  MUST  "  is  aometimes  construed  as  "  may."  See  Statutory  Cok8tbuction,  X 
NEGLIGENCE. 
QuKsnoN  FOB  Jury.— Whether  it  was  negligence  for  a  railroad  company  to  send 
out  a  train  loaded  with  workmen,  without  making  any  investigation  as  to  th« 
condition  of  a  bridge  over  which  the  train  must  paas,  is  a  qacstlon  for  tha  Jniy. 
there  having  been  an  unusually  severe  storm  since  it  was  iBipeoted.— Omioa  t. 
Or.  Short  JAM  Ry  Oo.bOd. 

See  Contributory  Neouobncb. 
NEW  TRIAL. 

1.  Appbalablk  Obdbb.  —In  Oregon  no  appeal  can  be  taken  from  an  oider  grantiac 

or  refusing  a  new  trial.— Bedbnan  ▼.  HtanJHn,  S13. 

2.  Appeal  —  Final  OanxR — Code,  {  &35.— While  a  motion  for  a  new  trial  is  pending. 

there  is  no  "final  order"  fh>m  which  an  appeal  can  be  taken.  The  dx  months 
limited  for  an  appeal  begins  to  run  from  the  time  the  motion  for  a  new  trial  Is 
overraled.— JfOcAeU  S:  LeteU  Co.  v.  Downing,  448. 
«.  DncRKTioN  OF  Court.— A  motion  for  a  new  trial  is  alvrajs  addressed  to  the 
sound  discretion  (tf'the  trial  court;  but  in  this  case  the  record  showa  ezcoaablo 
neglect,  and  the  Judgment  should  have  been  set  aside.— /d  44a. 

KSW  NOTICE  OF  PROPOSED  STREET  IMPROVSMBNTB.     8ea  Mtoicipal  Cob- 

PORATIONB,  ft. 

NONSUIT. 

1.  Sons  Evidence— Nonsuit.- In  an  action  against  an  inforanoe  company  for 
loss  of  property  by  fire,  where  it  appears  that  defendant's  agent  orally  agreed  to 
insure  plaintiff,  and  to  issue  a  policy  at  a  fViture  time,  and  that  defendant  after- 
wards refused  to  issue  the  policy,  a  nonsuit  is  properly  refused  where  there  is 
some  evidence  tending  to  show  that  the  agent  was  acting  within  the  apparent 
scope  of  his  authority,  and  that  plain  tilf  was  ignorant  of  any  ""»<tatiffns 
thereon.— Hardir/cit  v.  State  In$.  Co.  29a 

3L  Right  op  Plaintiff.  —  The  right  to  take  a  nonsuit  remains  with  the  plaintiff 
throughout  the  entire  proceeding.— Ocrrie  v.  Southern  i\ie((le  Cb.400. 

a.  Bbforb  Trial— Cods,  2  246.— Under  section  246,  Hill's  Code,  which  provides 
that  a  nonsuit  may  be  Uken  by  plaintiff  at  sny  time  before  trial  unless  a 
counter-claim  has  been  pleaded  as  a  defense,  the  plaintiff  may  have  a  nonsuit 
after  an  appeal  from  a  Justice's  court  to  the  circuit  court,  and  a  reversal  by  the 
supreme  conrt,  since  the  case  then  stands  for  trial  de  now  at  tba  circuit,  as  if 
no  proceeding  had  been  had  in  that  court— id.  40a 

4.  Idem  —  Code,  2  246.— Neither  the  proceeding  in  a  Justice's  court,  nor  the  proceed- 
ing in  the  circuit  court  on  appeal,  where  the  Judgment  is  revened  by  the 
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sapreme  court,  is  a  "trial"  under  subdivision  1  of  section  246.  Hill's  Code ;  ao  a 
noDsoit,  after  the  case  has  been  remanded  to  the  circuit  court,  is  still  a  nonsuit 
before  trial,— fd.  400. 

«.  TWAL— Insufficient  Evidence.— A  nonsuit  should  not  be  granted  for  Insuffi- 
ciency of  evidence  unless  it  appears  that,  admitting  plaintiff's  testimony  to  be 
true,  and  giving  plaintiff  the  benefit  of  every  inference  fairly  deducible  there- 
from, he  has  still  failed  to  support  his  action ;  for  it  is  sufficient  if  (he  evidence 
offered  tends  to  show  facts  Kuffident  to  sustain  the  action,  even  though 
remotely.— //^ter/  v.  Dufur,  462. 

6.  APPEAL— Evidence.— Objections  that  plaintiff's  testimony  is  incon-sistent,  and 

his  conduct  and  testimony  irreconcilable,  and  that  a  fair  construction  thereof 
will  lead  to  the  conclusion  that  defendant  never  made  the  promise  alleged  by 
plaintiff,  and  that  plaintiff  never  so  understood  it,  are  addressed  solely  to  the 
consideration  of  the  Jury,  and  are  not  to  be  considered  on  appeal  in  determin- 
ing whether  a  noubuit  should  have  been  granted.— id.  462. 

7.  Coara  and  Disbursements- Code,  g  246.— a  court  may  in  its  discretion  grant  a 

nonsuit  without  requiring  payment  of  the  costs  but  the  rule  is  that  the  proper 
charges  of  the  officers  of  the  court  must  be  paid  as  a  condition  precedent  to  vol- 
unury  dismissal ;  and  if  such  charges  are  not  paid,  it  is  the  duty  of  the  court 
to  render  Judgment  against  the  plaintiff  for  their  amount.— JtfiffeAett  Ji  Lewk  Cb.. 
v.  Dauming.iiS, 

NOTICE. 

Of  Assessment  of  Taxes.    See  Taxation,  7,  8. 

Of  Assignment  of  Choice.    See  Chosb  in  Action,  1,  8. 

To  Bidders.    See  Municipal  Corporations.  8. 

Possession  of  Ciatul  Que  Trust.    See  Equity,  10, 11, 12. 

Of  Proposed  Street  Improvements.    See  Municipal  CoEPOBATioin,  4,  6,  s. 

Posting  in  Public  Places.    See  Municipal  Corpobatiomb,  9. 

ToQnit.    See  Landlobd  and  Tenant. 
NOTICE  OF  APPEAL. 

1.  A88I6MMENTB  OP  Ebroe  — Mu8T  BE  SPECIFIC— CoDB,  {  687.^ It  is  Important  that 

each  specification  of  error  be  complete  within  itself  so  as  to  clearly  preaent  thq 
question  involved.  Assignments  that  the  court  "  erred  in  overruling  all  of  de- 
fendant's objections  to  the  evidence  offered  by  plaintiff,  and  in  not  stutaining 
each  and  all  of  such  objections,"  and  that  the  court  erred  "in  sustaining  and 
in  not  overruling  each  and  all  of  plaintiff's  objeotious  to  the  evidence,"  are  too 
indefinite  and  general,  under  Hill's  Code,  'i  537,  requiring  the  notice  of  appeal 
to  specify  the  grounds  of  error  with  reasonable  certAinty. —IJerbert  v.  Ditfur,  462. 

2.  Idem— Code,  i  537. -An  as.signment  of  error  which  reads  •'  Error  of  the  court  at 

the  trial  of  this  case  in  admitting  testimony  offered  by  the  pUintifi'and  objected 
to  by  the  defendant,"  or  *•  Error  of  the  court,  committed  at  the  trial  of  this  case, 
In  giving  instructions  to  the  Jury  which  were  expected  to  by  the  defendant! 
and  the  exception  allowed,"  does  not  specify  the  error  committed,  or  state  the 
reason  why  it  was  error;  it  Ih  insufficient  to  present  any  question  for  review.— 
Johnwn  v.  J'hnno,  oU. 

8.  Idem  — Code,  jj  687.— It  is  not  enough,  under  the  Oregon  Code,  I  537,  to  state  as 

an  assignment  of  error  that  the  trial  court  erred  In  admitting  or  rejecting  cer- 
tain testimony;  the  notice  of  appeal  must  specify  in  what  the  error  consists. 
Otherwi!*e  the  question  will  not  be  considered.- .Irr/iWx/iop  v.  Hack,  536. 
4.  When  Notice  Need  not  Specify  Reason  of  Error  — Code, Join.— When  a 
ruling  of  a  trial  court  i.<<  challenged  as  not  stating  the  law  applicable  to  the 
case,  the  notice  of  appeal  need  not  specify  the  reason  why  the  ruling  is  wrong 
—  it  is  enough  to  point  out  with  certainty  what  the  ruling  was.— Jforriioii  v 
McAtee,  530. 

Parties  on  whom  notice  must  be  served.    See  Appeals,  16, 17. 
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1,  8TREET  OB8TRTTCTION8.— The  Streets  and  highways  belong  entirely  to  the  publle, 
and  cannot  be  encroached  npon  nr  Impeded  by  private  persons  for  private  nse ; 
but  municipal  corporations  having  control  of  streets,  may  permit  erections  or 
obstructions  therein  when  they  are  Intended  to  supply  a  poblio  demand.— 
Savage  v.  CUy  qf  Salem,  881. 

S.  Water  Tank  in  Street.—  Water  tanks  erected  by  a  private  Indivldnal  to  sop- 
ply  his  wagons  with  water  to  sprinkle  the  city  streets,  under  an  express  author- 
ity from  the  city  couucil,  for  compensation  to  be  received  by  him  fiom  adjoining 
property  owners,  are  not  nuisances  |>«r  ss,  although  they  may  become  nnlsances 
by  subsequent  use.—  Id.  881 . 

IL  License— Revocation.— A  city  which  has  granted  a  license  or  franchise  to  a 
private  person  to  occupy  a  portion  of  a  street  for  a  public  purpose— such  as  tho 
erection  of  water  tanks  to  supply  his  street  sprinklers— cannot,  after  he  baa 
expended  money  on  the  faith  thereof,  revoke  his  license  without  compensating 
him,  unless  such  erection  is,  or  has  become  by  subsequent  use,  an  actual  nni. 
sance,  which  la  a  question  for  the  Jury.— /<2. 881. 

OBJECTIONS  TO  BILL  OF  EXCEPTIONS.    See  AP]>BALi,8L 

OBLIGATION  OF  OONTRACTa    SeeCOMTRAClS,!!. 

OBSTRUCTION. 

In  Street—  Water  Tanks.    Bee  Ndisancis,  \,% 

Near  Railway  Track.    See  Master  and  SERYAirr,  %V^ 
OFFER. 

Of  Compromise.    See  Costs,  5, 6, 7. 

Of  Judgment    See  Jx7DGMemt,  2, 8, 4. 

TO  Purchase.    See  Adysbsb  Possession,  !•,  11, 19,  li. 
OPEN  AND  VISIBLE  RISK.    See  Master  and  Servant,  4A 
OPINION  EVIDENCE.    See  EviDBNGE.13,U.16,16. 
ORDINARY  AND  EXTRAORDINARY  HAZARDS.    Seel 


ORDINANCES  TO  SUPPRESS  GAMBLING.    See  CRT  ( 
PARKS  AND  STREETS.    See  Dedication. 
PAROL  EVIDENCE. 

To  Show  Deed  to  be  a  Gilt    Bee  Evidkhce,  n. 
To  Show  Deed  to  be  a  Mortgage.    See  Evidencb^  98, 
Of  Custom  to  Explain  Contract    See  Svidevob,  m 
Of  Reservation  of  Fixtures.    Bee  Fizturol 
PAROL  GRANT.    Bee  Prebcbiptivs  Rioht,  2. 
PARTIES. 
!•  Appeal— JxTRTSDicnoN.— All  parties  to  a  Judgment  or  decree  whoae  interesta 
may  be  substantially  affected  by  the  a^JodicaUon  of  the  appellate  court  most 
be  included  in  the  appeal.    Without  all  such  parties  before  it,  the  appellate 
eourt  has  no  jurisdiction.- Hamilton  v.  BiaJlir^  64. 
1.  Appeal  and  Error.— All  depositors  of  grain  in  a  warehooseare  necessary  paitfea 
to  an  appeal  in  a  suit  in  equity  to  determine  their  respective  rights,  eapectaUy 
one  against  whom,  with  the  appellants,  a  Judgment  has  been  rendered  beeanse 
of  the  removal  of  more  than  his  share  of  the  grain.— Jd.  6A. 

PARTNERSHIP. 
Bight  to  an  Aooounting.— The  purchaser  of  a  partner's  interett  in  a  firm  may 
maintain  a  suit  in  equity  for  an  accounting,  even  though  the  only  partnership 
asseu  consist  of  a  stock  of  goods  of  which  the  plaintUT  has  an  InTentory^— ^ 
Jforx  V.  Goodfiott^A,  645. 
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PARTNERSHIP  B8TATES.    See  Probati  Pbaoticb. 
PAYMENT. 
1.  RsvrviNO  Debt. —A  payment  upon  an  entire  aoconnt,  and  not  npon  speciflo 
items,  revives  the  entlxe  debt  for  a  further  statutory  period.*- Jfastouwr  y. 
seed,  107. 
3.  DsPTTABLB  Pbebumftion.— A  Judgment  is  presumed  after  the  lapse  of  twenty 
years  to  have  been  paid,  but  this  may  be  rebutted  by  any  evidence  tending  to 
satisfy  the  Jury  that  the  debt  is  still  dne.—Beeknumy.  Hamlin,ZyZ, 

PERMISSIVE  USE.    See  Adtxbse  Possession.  5,  ft. 
PHYSICIANS  AND  8UR0E0N&    Bee  Mbdigdie  and  Subokbt. 
PLATS  AND  STREETS.    Bee  Dbdication. 
PLEADINGa 

1.  Amendmevtb— Cobb,  1 101.— A  complaint  may  be  amended  by  changing  a  party 

fh>m  defendant  to  plaintiif,  under  1  Hill's  Code,  2  101.  permitting  pleadings  to 
be  amended  by  striking  out  or  adding  the  name  of  a  pB,nj,^UggeU  v.  Ladd,  26. 

2.  Idem.— An  amendment  to  a  complaint  to  set  aside  a  deed  to  an  agricultural  col- 

lege, alleging  that  a  defendant  college  which  held  the  land  in  trust  for  the 
plaintiff  chnrch  is  unwilling  to  execute  the  trust  until  Judicial  determination 
that  Its  deed  to  the  agricultural  college  is  of  no  force,  does  not  set  up  a  new 
cause  of  action  in  making  the  trustee  college  a  plaintiff,  instead  of  a  defendant, 
and  in  alleging  that  such  trustee  is  prevented  by  such  deeA  fVom  executing  the 
trusts  since  the  same  evidence  will  support  both  complaints  and  the  same 
measure  of  damages  will  apply  to  both.— J<l.  36. 

3.  Idem.— When  a  pleading  is  amended,  the  original  pleading  ceases  to  be  a 

part  of  the  record;  therefore  in  passing  upon  a  demurrer  to  an  amended  writ  of 
mandamus  the  court  cannot  consider  matters  that  were  affirmatively  pleaded 
as  a  defense  to  the  original  writ,  sinoe  that  writ  and  the  answer  to  it  both  dis- 
appeared ftom  oonsideration  when  the  amended  writ  Issued.— SZemmoiu  v. 
Thompson,  2^, 

4.  Idem  — Appeal.- When  a  case  is  on  appeal  ttom  a  Justice's  court,  the  circuit 

court  cannot  allow  any  amendment  that  will  change  the  issues  tried  below.— 
Farbis  v.  Inmafit  68. 

fi.  Idem— Discbetton  of  Tbial  Coitrt.— An  application  to  amend  a  pleading  is 
always  addressed  to  the  discretion  of  the  trial  court,  and  will  not  be  reviewed 
on  appeal  except  for  an  abuse  of  such  discretion.— (forriaoii  y.  OoodaU^  S07. 

C  Idem- Pbaoticb.— The  practice  in  allowing  amendments  to  the  pleadings 
should  be  liberal,  especially  in  fkvor  of  the  defendant,  who,  by  the  reftisal  of 
an  amendment,  may  forever  lose  his  defense:  but  the  application  to  amend 
should  be  supported  by  affidavit,  showing  some  reasonable  excuse  for  the 
delay.  In  the  absence  of  a  supporting  affidavit,  the  presumption  that  the 
action  of  the  lower  court  wss  cornet  wiU  prevail.— Jd.  307. 

7.  PuBPOBB  OF  AH  Answeb.— The  object  of  an  answer  is  to  plainly  notify  the  court 

and  the  opposite  party  of  the  facts  relied  upon  as  a  defense,  so  that  the  de- 
fendant may  be  prepared  to  meet  them  if  he  can.  The  testimony  must  then 
be  confined  to  the  allegations.- TVo^  Laundry  Co.  v.  Henry,  '232. 

8.  CoNTRiBUTOBY  Neouoence.—  Contributory  negligence  is  a  defense,  and  must  be 

so  pleaded.  The  plaintiff  need  not  allege  in  his  complaint  that  he  was  free 
fjrom  negligence.— JbAns^on  v.  Oregon  Sftorl  Line  Ry.  Cb.  04. 
••  Default.— When  an  answer  is  not  filed  within  the  time  limited,  the  proper 
practice  is  to  apply  to  the  trial  court  for  a  default  or  Judgment  for  want  of  an 
answer.—  Oainea  v.  Cyrua,  403. 
IOl  Exception  in  Statute.— In  counting  on  a  statute  or  contract,  an  exception 
therein  must  be  negatived,  or  the  pleading  will  be  bad ;  thns  where  a  constitu- 
tion provides  Uiat "  no  county  shall  create  any  debts  or  Uabilitles  which  shall 
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singly  or  In  the  aggregate  exceed  the  sum  of  five  thousand  dolUn,  exoept  to 
suppress  insurrection  or  repel  invasion ;  but  the  debts  of  any  eoanty  at  the 
time  this  cousiitutlon  takes  effect  shall  be  disregarded  in  estimating  the  tain  to 
which  such  county  is  limited,"  and  a  suit  Is  brought  to  restrain  the  payment  of 
an  indebtedness  incurred  after  the  adoption  of  the  constitotioUj  and  after  the 
eounty  was  already  in  debt  beyond  the  oonstltutional  limit,  the  complaint 
must  allege  that  the  indebtedncRs  already  accrued  was  not  for  any  of  the  ex- 
cepted purposes.— Bt/m«a  v.  Markiep,  436. 

11.  Fraud  or  Error  must  be  precisely  pleaded,  bo  that  issue  may  be  joined  and 

the  adversary  may  be  prepared.— //oy<T.  Clarkaon,  51. 

12.  ILIJEGAL  Contract— Genkbal  IfftuE.— The  illegality  or  secrecy  of  a  oontract 

sued  on  must  be  especially  pleaded  to  be  available  as  a  defense ;  evidence  or 
such  matters  cannot  be  offered  under  the  general  issue.— Jameson  v.  CbldweU,  141. 

18.  Mistake— Opening  Accounts.- When  a  settlement  of  accountt  has  been  de- 
liberately made  and  a  note  voluntarily  given  for  an  ascertained  balance,  a 
court  of  equity  will  not  reexamine  such  accounts  except  on  precise  allegation.^ 
of  error.— /ibv(  v.  ClarJaon^  51. 

14.  Offer  of  Compromise.— The  oflbr  mentioned  in  section  520,  Hill's  Code,  may  be 
made  in  the  answer  aa  well  as  in  a  separate  writing,  and  when  so  made  ft  need 
not  be  served  on  the  plaintiff,  since  he  must  take  notice  of  all  matters  oon- 
tained  in  the  pleadings.— //ammond  v.  Northnn  PauiJIe  R.  R.  Cb.  157. 

16.  Suit  to  Quiet  Title— Complaint— Code.  |  504.— In  a  trial  under  HfiraOode. 
i  604,  to  determine  an  adverse  claim  to  land,  plaintiflT  must  allege  poesesBloii  of 
the  premises,  and  that  defendant  claims  an  adverse  intereat  or  eatate,  and  call 
on  him  to  set  it  forth  in  his  answer.  The  complaint  should  state  only  the  ulti- 
mate fact,  and  not  the  probative  matters.— ^imtMift  v.  Jfodden,  1^. 

POLICE   POWER. 
Every  person  has  the  right  to  pursue  any  lawful  ooeupatlon  he  may  ohooea.  sa^ect 
to  such  restrictions  rs  the  government  may  impose  for  the  proteetloii  of  soeiflily; 
and  this  power  to  regulate  and  restrict  is  inherent  In  ereiy  gOTenune&ft»  aad 
is  a  broad  and  comprehensive  one.— State  v.  Btmdiaph,14» 

POWERS,  defective  execution  of    See  Equity,  7. 
PRACTICE  IN  CIVIL  CASES. 

Affidavits.    Bee  Amendments,  fi. 

Amendments.    See  Pleadings,  1, 2, 8, 4,6, 8. 

Appeals  from  Circuit  Court.    See  Appeals,  1, 9»  lA. 

Appeals  trom  County  Court.    See  Appbau,5,C. 

Appeals  in  Election  Contests.    See  Appeaxj,7. 

Appeals  ftom  Justice's  Courts.    See  Appeals,  8»  t. 

Appeals  —  Necessary  Parties.    See  Appeals,  IC,  17. 

Bill  of  Exceptions.    See  Appeals,  3. 

Change  of  Venue.    See  Transitory  Acnom. 

Costs  of  Attachment.    See  Costs,  1. 

Costs  in  Equity  Cases.    See  Costs,  2. 

Oosts  of  Mandate.    See  Costs,  3. 

Goeu  In  case  of  Nonsuit.    See  Costs,  4. 

Default    See  Pleading,  10. 

Instructions  to  Jury.    See  Jury  Trial,  6, 6, 7,  t. 

Nonsuit.    See  Nonsuit. 

Notice  of  Appeal  —  Asfiignment  of  Error.    See  Appeal,  12,  U;14»  VL 

Notice  of  Appeal  —  Necessary  Parties.    See  Parties. 
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Probate  Pniottoe.   See  Probate  PBAcncs. 
Referee*!  Beport — Conflicting  Evidence.    See  Afpbalb,  18. 
Bight  to  Jury  Trial— Confused  BoandarieiL    See  CommnmovAL  IiAW«IL 
PRACTICE  IN  CRIMINAL  CASES. 

Amendment  of  Verdict    See  Vbbdiot. 
AppeaL    See  Appeal,  21 ,  22. 
Burden  of  Proof.    See  CBiiciirAL  Law,  1. 
Diiigreementof  Jury.    See  Criminal  Law,  Ml 
Djlng  DeclerationB.    See  Criminal  Law,  9^4, 
Separation  of  Jury.    See  Criminal  Law,  IL 
Wilt  of  Beyiew.    See  Appbal,  21. 22. 
PBE8CRIPTIVB  RIGHT. 
1.  Easement.— An  uninterrupted  use  and  enjoyment  of  an  easement  in  a  partiooter 
way  for  the  statutory  period  alTords  a  conclusive  presumption  that  the  peteon 
who  used  it  had  a  right  so  to  do,  provided  the  use  be  not  by  authority  of  law,  or 
by  agreement  with  the  owner  of  the  inheritance.- CbMntoa  v.  Sei^Brt,  HI. 
t.  Idem— PBBMisnvE  Use— Parol  Grant.— An  easement  cannot  be  granted  by 
parol,  but  that  it  originated  In  parol  permission  does  not  afltect  the  presoHptlve 
title  if  it  haa  been  used  for  the  requisite  period  ni^der  the  claim  of  right.— itf. 
548w 

PRESUMPTION. 
L  Payment  of  Judgment  will  be  presumed  after  twenty  years,  but  may  be  robutted. 

— Bedbnon  v.  BamHn,  218. 
8.  Sbttlid  Aooountb— Promibbobt  Notb.— The  giviog  of  a  promissory  note  Is 
ptimafacie  evidence  of  an  accounting  and  settlement  of  all  demanda  between 
the  parties  to  that  date,  and  the  note  U  presomed  to  eipr«H  the  eeoertaliied 
balance.- iloyf  v.  Clarkmm,  61. 
See  also  Asvebbb  PoasEsaoH.S. 
PBINCIPAL  AND  AGENT.    SeeAoBNOT. 
PBINCIPAL  AND  SURETY.    See  Prommoby  Not^  !• 
PRIVILEGES.    See  MuNiaPAL  Cobpobationb,  1.  2.  t. 
PROBATE   PRACTICE. 

1.  ALLOWANCE  to  Widow.— Under  Hill's  Code, }  1127,  making  it  the  duty  of  the 

ooonty  court,  on  filing  the  Inventory  of  an  estete.  to  make  an  order  setting 
apart  for  the  widow  all  the  property  of  the  esteto  exempt  fh>m  execution,  the 
court  may  appoint  a  commissioner,  with  the  consent  of  the  widow,  to  make  a 
■election,  and,  on  approval  of  such  selection.  It  becomes  the  act  of  the  court ; 
and  if  the  widow  is  satisfied,  and  the  selected  property  Is  exempt  from  execu- 
tion, the  administrator  cannot  complain.  —McAtee  v.  XcAtee,  468. 

2.  Appeal  From  County  Court  — Jury  Trial.— On  an  appeal  from  a  decision  of 

a  county  court  under  section  1134.  Hill's  Code,  the  appellant  is  entitled  to  a  Jury 
trial  in  the  droult  court.  The  transcript  need  not  contain  the  evidence,  since 
the  case  Is  at  law  and  not  in  equity.— Jofauton  v.  Shqfner,  111. 

8.  Claims  Against  Estates— Judgment— Decree.— The  decision  of  a  county 
court  in  summarily  settling  a  claim  under  section  1184.  Hill's  Code,  is  a  Judg- 
ment and  not  a  decree.— /d.  111. 

4.  Partnership  Estate- Claim  of  Administrator.— The  administrator  of  an 
estate  may.  before  be  has  filed  bis  bond,  present  his  claim  to  the  county  Judge 
for  allowance;  and  the  fact  that  he  is  not  able  to  actively  discharge  the  da* 

XXIII.  OR.-42. 
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ties  of  admlniitnitor  becaoae  his  bond  is  not  filed,  does  not  aflteet  his  fight  to 
bATe  his  clAbn  allowed,  or  afl^ct  the  right  of  the  ooontyjadge  to  alloirlt.— 
J2e  £ilateqfHouek  A  Meyer,  10. 

fi.  Balx  op  Rbal  Bbtats  to  Pay  Debts— Code,  {}  1142-19.— Where  a  petition  is 
presented  for  the  sale  of  real  property  of  a  decedent  to  pay  debis,  the  only 
proper  inqalries  are  (a)  whether  there  are  legitimate  claims  unpaid,  and  (b) 
whether  the  proceeds  of  the  sale  of  personal  property  have  been  ezhansted. 
The  question  of  heirship  does  not  arise  until  the  linal  distribution  of  the  estate, 
—id.  10. 

i.  Time  for  FaBSXimNG  Claims.— In  Oregon  there  is  no  limitation  to  the  time 
within  which  a  claim  may  be  presented  sgainst  an  estate,  and  delay  in  the 
proceedings  is  not  a  ground  for  reftislng  an  application  by  the  administrator  to 
sell  real  property.  The  county  court  will  hasten  proceedings  in  proper  esses 
and  on  a  proper  showiog.-  Id.  10. 

PROCEEDINGS  TO  TRY  TITLE. 
PUBUC  Pbosicuiion.- The  proceedings  authorised  by  Hill's  Oode,  |  SS7,  to  try  the 
title  to  an  office  is  a  public  prosecution  Instituted  and  oonduotod  by  the  pabllc 
prosecutor  under  his  official  obligation  and  responsibility,  and  his  disoretlon 
will  not  be  controlled  by  mandamus.— JStwrcUnir  t.  JfeCMnn,  15. 

PROMISSORY  NOTE. 
1.  ComiDBBATioN  — FoBBBABiivG  SiHT.— Mere  forbearance  to  sue  upon  recelTing 
the  note  of  a  third  party,  or  his  signature  to  a  note  already  made  and  delivefed, 
is  not  a  good  consideration  and  will  not  support  the  promise  of  the  surety  so 
made.  In  addition  to  the  forbearance  there  must  haTC  been  a  promise  so  to  do 
in  order  to  sustain  the  contract.  When  the  agreement  to  forbear  Is  not  expUeit, 
it  may  be  inferred  from  the  (kct  of  the  forbearance,  and  this  implied  agreement 
Is  a  sufficient  consideration  fbr  the  new  note  or  signature.— JlnC  National  Btmk 

X  FoBGBBT.— An  outlawed  promissory  note  may  be  the  snbjeot  of  fbrgwy  under 
secUon  1806,  Hill's  Code.— State  y.  Jhum,  602. 

t.  BiomiiG  AiTKB  DBUVBBY— Pbincifal  AND  817BBTY—MAXBB.— When  One,  ibra 
Talnsble  consideration,  signs  his  name  to  a  Joint  and  sereral  promiaory  nolo 
alter  it  has  been  signed  and  delirered,  he  beoomes,  as  between  himsilf  and  the 
payee,  a  maker,  and  may  be  sued  as  such.  He  entered  into  a  new  oontract 
with  the  holder  of  the  note  on  a  new  and  additional  oonsideimtloB.— ilrsC 
NOtUmal  Bank  y.  OseU,  66. 

4»  The  giying  of  a  promissory  note  is  prima  fade  eyidence  of  an  aoooantlng  and 
settlement  of  all  demands  between  the  parties  to  that  date,  and  the  note  U 
presumed  to  express  the  ascertained  belanoe.~llb|f(  y.  Clortem  61 

PROOFS  OF  L088.    See  Uvubamcb,  6.  t. 
PUBUC  PLACE. 
This  term  is  a  relatiye  one,  but  in  general  it  Is  a  place  where  anotloe  is  UM^  le  h» 
seen  and  known  by  the  oommonity.— JtoocA  y.  OU^^Koffme,  INl 

PUBLIC  POLICY.    See  Waohm. 

PUBUC  PROSECUTION.    Bee  PBOGBBDnVOB  TO  TST  TiTLB. 

PUBLIC  RECORDS.    Bee  Cbimhal  Law,  6. 

QUALIFICATIONS  OF  JURORS.    See  JUBOBS.. 

QUO  WARRANTO  proceeding  is  a  public  prosecution  and  the  dIseretloB  of  tb«  «l» 
trict  attorney  will  not  be  controlled  by  mandamus.—  Eoerd4nff  y.  MeOtmn,  ]&. 

RAILROAD  COMMISSION. 
Raibb- Basis  op  Computation  by  Comvission.— The  actual  yalne  of  a  railraad  is 
the  basis  on  which  a  Just  and  fisir  return  must  be  allowed  by  the  railroad  eom- 
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miaion  under  the  aet  of  1891  (9e«ioii  Laws  1801.  124),  and  not  the  bonded 
indebtednen.  capital  itook,  and  current  indebtedneas,  anlen  it  be  shown  that 
the  value  of  the  road  equaled  such  outstanding  tnilflifflfln—  rffiifi  y.  fJcutkcrn 
Fae^  Oo.  425. 

BAILROAD  TICKETS.    See  OAKBim. 
REAL  PROPERTY. 

Apportenaaoes,    See  DmxD, 

Boundaiiea.    Jnrladletlon  of  Bqnily.    See  Advbio  nuiMiuii. 

Boundaries.    Jury  Trial.    Sbb  CowiTiTimoNAL  Law,  t. 

Corenants  of  WIA  In  Mortgage.    See  Masbixd  Woxnr,  t. 

Dedication  of  Streets  and  Plata.    See  Dxdicatxoh. 

I9ectment.    See  Adtbbsb  PoesBSBiQir. 

Xrtates  by  Entirety.    See  Emtxbcty. 

Power  to  Hold  and  OouTey  Land.    See  CoiroBAnoiva,  1,  X 

Separate  Property.    See  Mabbixd  Woim,8,4« 

See  also  Landlord  and  Tenant. 
REDEMPTION  FROM  MORTGAGE.    Bee  Mobtoaob,  8»  t. 
REDUCED  RATES. 

Railroad  Tlcketi  Sold  at ,    SecCARBiEM. 

REFERErS  REPORT. 
APrKAL—WKioiiT  OF  EVIDENCE.— Findings  of  fact  by  a  referee,  on  conflicting  erl- 
denoe,  and  having  sui&cient  testimony  to  support  them,  will  not  be  disturbed 
on  aM>eal,  on  the  ground  that  the  weight  of  the  evidence  is  agalnA  them.— 
Lov^fay  v.  Chapmaa^t  571. 

REMEDIAL  LEGISLATION.    See  Statctobt  OoNnBDcnow,  IL 

REMEDY  AT  LAW.    See  MANDAMUS. 

REMOVAL  OF  CAUSES. 
L  JVBBDicnoN  OF  STATE  CouBT— PEXinoN.— Whcu  an  action  baa  been  coi^ 
menced  in  a  state  court  of  competent  Jurisdiction,  and  a  petition  is  filed  flir 
removal  to  the  federal  courts,  the  state  court  ia  not  bound  to  surrender  its  Juila- 
diction  unless  the  petition  shows  on  its  face  tba(  the  case  involves  the  con- 
struction of  the  constitution  of  the  United  SUtes,  or  the  laws  thereof—  Slate  v. 
Southern  Pacific  Oo,  424. 
9.  Idem— Federal  Question.— A  petition  for  removal  ftom  a  state  to  a  federal 
court,  showing  that  the  petitioner  is  a  corporation  organised  under  the  laws  of 
another  state,  that  its  duties  and  ftinctions  do  not  depend  upon  any  act  of  con- 
gress, and  that  the  question  involved  is  the  settling  of  tarilT  rates  promulgated 
by  the  sute  railroad  commission,  does  not  show  any  ground  tat  removal.— /dL  . 
4(24. 

REPUGNANCY. 
Statutory  Constbuction.— The  rule  that  general  legislation  on  a  particular  sub- 
ject must  give  way  to  special  legislation  on  the  same  subject,  doea  not  apply 
except  in  those  cases  where  thero  is  a  repugnancy  or  incompatibility  betweeo 
the  general  and  special  provisions.— JSb  parte  Ah  Boy,  9k 

RESCISSION.    Bee  Contracts,  7. 

RES  QESTJE. 
L  Accident- Svidbmob.~A  statement  made  by  an  liOond  party  immediately 
after  the  accident  la  no  part  of  the  ret  pate  and  ahould  not  be  *«ceived  In  evi- 
dence.—/otouton  V.  Orei^  Short  Um  Ry.  Cb.  M. 
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BE8  GESTA  — CONGLODBD. 

%,  ConTBXPOBANsoui  DflOLAEATioirs—SviDBNCB.— A  ftOement  bj  defendant  tlutS 
he  Intended  to  pay  a  certain  mortgage  held  by  plaintiff  against  a  ihlid  penon. 
made  a  few  bonis  before  it  is  claimed  he  agreed  with  plaintiff  to  pay  this  mort- 
gage, is  admissible  as  part  of  the  res  gett»  for  the  purpose  of  Ulnstratlnc  the 
subsequent  agreement,  and  as  a  circumstance  to  be  considered  by  the  Juiy  iu 
oorroboratlon  ol  plaintiff's  claim.— Geiria^n  v.  Qoodide,  307. 

RI8  JUDICATA. 

L  FoKMER  Suit— Ebtofpu..— Where  a  boundary  line  has  been  settled  in  afonne: 
suit,  in  wblcb  the  contioveisy  was  as  to  its  location,  and  not  as  to  the  title  lo 
the  strip  of  land  lying  between  the  diflierent  lines  claimed  by  the  parties,  the 
title  to  the  strip,  not  being  directly  in  issue,  is  not  adjudicated  by  the  delenni- 
nation  of  the  boundary,  and  such  suit  is  no  bar  to  a  subsequent  suit  to  quiet 
title  to  the  strip  in  question.— JTina  r.  Brighafa,  262. 

%  Law  of  Cass.— A  decision  of  the  supreme  court  on  a  point  distinctly  made  is^ 
in  all  Bubeequent  proceedings  between  the  same  parties,  eonoerning  (he  same 
subject  matter,  and  ob  the  same  liaets,  the  law  of  the  case  by  which  the  ooort  is 
bound,  whatever  its  views  might  be  on  an  original  oonsideration  of  the  ease.— 
PmUand  TrvM  Oo.  y.  Coulier,  181. 

t,  IDSM.— A  decision  of  a  point  distinctly  presented  and  decided  on  a  former  appeal 
in  an  action  at  law,  governs  a  subsequent  equity  case  between  the  same  parties 
upon  the  same  subject— /d.  13L 

REVIVAL  OP  DEBT. 
A  payment  upon  an  entire  aooount,  and  not  upon  speeifle  items,  lerlwi  th»  vkele 
account  for  a  fhrther  statutory  period.— iUcutotMr  v.  ^Slael,  107. 

REVOCATION  OF  UCENSB.    See  UCBMn. 

RISK  OF  EMPLOYMENT.    Bee  MAffXB  akd  8BBVAirrA7,8i«,10L 

ROAD. 

Appeal  in  Prooeedings  of  Location.    Bee  Appbal,  6, <• 
BALABY  OF  DIREGTOBa    See  C0BP0BATl0Zf8,lQL 


IXPLEBD  Warbamty.- An  impUed  wsnanty  of  an  artiole  will  not  extend  he^ood 
the  article  itself  to  other  articles  or  appliances  connected  therewith,  eren 
though  included  in  the  same  order  and  bought  at  the  same  time;  the  Impli* 
cation  is  that  the  article  sold  is  reasonably  fit  for  the  pnrpoee  for  which  It  was 
designed,  and  if  this  article  is  brolcen,  or  fails  to  accomplish  its  pnipose,  duoogh 
the  defect  or  inapproprlateness  of  other  artieles  with  which  it  la  OMd,  the 
warranty  is  not  broken.— TVoy  Laiwndry  Oo,  v.  Bimry,  282. 
8ee£yn>ENCB,2l. 

Estates  of  Decedents.    See  Pbobatb  PBAcriCB^i, 
BELLING  LAND  WITHOUT  TITLE. 

Criminal  Law — Burden  of  Proof.    See  Cbiminal  Law,2l 
8EPABATE  PBOPERTY. 
L  Mabribd  WoMBN.— a  married  woman  may,  under  article  XV.,  seetton  ft  of  the 
oonstitution  of  Oregon,  sell  her  separate  property,  and  with  the  proceeds  bay 
other  property,  which  will  he  held  in  the  same  manner.— KeOcn  v.  Oirmadt  282. 
1  IDBM— Pabol  EviDBKCS.— Parol  evidence  is  admissable  to  show  that  the  prop- 
erty conveyed  by  a  certain  deed,  recltiug  a  money  consideration,  was  in  fiuH  a 
gift,  and  as  such  became  the  wife's  separate  property.    This  evidenoe  is  ad- 
mitted,  not  to  contradict  the  deed,  but  to  show  whence  the  real  consideration 
came,  since  the  money  mentioned  may  be  treated  as  the  original  gift,  and  the 
land  as  having  been  bought  therewith.— /ci.  282. 
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SESSION  LAWS  OF  OREGON.    See  BrATirrBB  OF  OUUOV. 
SETTLED  ACCOUNTS. 

1.  Equity  —  Mistakk.— When  a  settlement  of  acconnts  has  been  deliberately  made 

and  a  note  voluntarily  given  for  an  aaoertained  bnla  ice,  a  court  of  equity  will 
not  reexamine  such  accounts  except  on  precise  allt  g  lUons  of  error  or  mistake^ 
and  on  clear  and  satisfactory  proof  of  the  namt.—Uojt  v.  CUxrkBon,  51. 

2.  EvioBMCB— Plkabino  Fkaud.— It  is  a  general  rale  that  settled  accounts  will 
not  be  opened  on  mere  conflicting  evidence,  and,  if  opened,  only  errors  par> 
ticularly  and  fully  alleged  will  be  considered.  Fraud  or  error  must  be  pre- 
cisely pleaded,  so  that  issue  may  be  Joined  and  the  adversary  may  be  prepared. 
J(i.M. 

3.  PK0MI890BY  NoTB— pRESUUPnoN.— The  gtving  of  a  promissory  note  Ib  prima 
JacU  evidence  of  an  accounting  and  settlement  of  all  demands  between  th» 
parties  to  that  date,  and  the  note  is  presumed  to  express  the  ascertained  hair 
anoe.— id.5l. 

SHERIFFS  ASSESSMENT  is  constitutional.    See  Conbtitutxoiial  Law,  12. 

SHERIFF'S  FEE&    See  Attachmbnt,  5,  6. 

SPECIAL  LEGISLATION,  when  in  conflict  with  general  legislation  on  lameiidbjeot;. 

See  RXPOGNAKOY. 

SPECULATIVE  DAMAGES  may  be  recovered.    See  CoNTiuon^  ]& 
STATE  CONSTITUTION.    See  Statutes  of  Obboom. 
STATUTES  OF  OREGON  construed  In  this  volumei 

Sections  18.  20,  Blaskower  v.  Steel,  106. 

Sections  4S,  62,  Brown  y.  Deschuttes  Bridge  Co.  T» 

Section  73,  Wait  v.  Wheeler  A  Wilson  Co.  279. 

SecUon  101,  Liggett  y.  Ladd,  96;  Ganlson  y.  Chwdalab  URT. 

Section  100,  Meier  v.  Hess,  f)99. 

Section  164.  Smith  v.  Conrad,  164. 

Section  185,  Stote  v.  Ingram,  484. 

Seetlons  198,  906,  State  v.  Shaifbr,  SBft. 

Section  218,  Johnston  v.  Shoftier,  116. 

BecUon  246,  Currle  y.  Southern  Pacifio  Co.  100;  Mltehell  A  Lewli  Qx  T. 

Downing,  448. 
Section  29&,  Eddy  v.  Ooldwell,  168 ;  Beekaum  t.  Hamlla,  tia» 
SeoUons  808,  801,  Willis  y.  Miller,  8&2. 
Section  357,  Everding  y.  McGinn,  16. 
Sections  877,  878,  Blaskower  y.  Steel,  106, 
Sections  405,  413, 414,  WllUs  y.  Miller,  8591 
Section  495,  Beckley  v.  Beckley,  226. 
Section  604,  Zumwalt  v.  Madden,  18S. 
Sections  506, 507,  610.  King  v.  Brigham,  281 
Sections  606, 507,  610,  School  District  y.  Prioe,  291 
SecUons  506, 507,  510,  Miner  y.  Caples,  808. 
Section  620,  Hammond  y.  Northern  Paoiflc  R.  B.  Oo.  187. 
Section  535,  Gaines  v.  Cyrus,  403;  Mitchell  A  Lewis  Oo.  y.  Downing;  MH 
fieotlon  637,  Herbert  y.  Dufor,  462;  Johnson  y.  Fanno»  614;  MonJaon  y.  M» 

Atee,  530;  Archbishop  y.  Hack,  586. 
Beetlon  654,  Lov^oy  v.  Chapman,  571. 
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STATUTES  OF  OREGON— Concluded. 

Section  581,  Porbii  T.  Inman,  tt. 

Section  685.  Hill  y.  State,  446. 

Seotton  503,  Slemraons  t.  Thompeon,  21S. 

Section  776.  Ml. .  r  y.  Hesi,  fi09. 

Section  896,  Boiuott  y.  Marklejr,  486. 

Section  902,  Leader  y.  Moltnomah  Co.  2U, 

Section  1077,  Johniton  y.  Shofher,  111. 

Section  1120,  Bowland  y.  WiUiams,  il6k 

Section  1127,  lic.^tee  y.  McAtee,  466. 

Section  1184,  Johnston  y.  Shoftier,  111. 

Sections  1142, 1145, 1149,  Be  Kitate  of  Hoaok  A  M«7«r,  lH 

Section  1793,  State  v.  Byam.  668. 

Section  1808,  SUte  y.  Dunn,  662.  ■ 

Section  2190,  Porbis  y.  Inman,  68. 

Section  2161,  HiU  y.  State,  446. 

Sections  2644, 2548,  Hughee  y.  Holman,  481. 

Sections  2760,  2769,  2778.  2779,  3780.  2831,  Oievon  and  ClUfiintla  B.  B.  Oft. 
y.  I^ne  Connty,  886. 

Sections  2002,  8003,  Velten  y.  Carinack,  282. 

SecUons8221,  8222,  Fainriew  R.  R.  Co.  y.  SpiUman.  687. 

SecUon  8295.  Wood  y.  Loat  Lake  U^.  Co.  93. 

Sections  8228,  3229,  Slemmotts  y.  Thompson,  2II>. 

Section  3299,  Uggett  y.  Ladd,  26. 

SecUon  3678,  Morehonse  ▼.  ColUns,  188 ;  Nicolai  y.  Van  Fridafh,  1# ;  aord4Mi 
y.  Deal,  158 ;  Rankin  y.  Malarkey,  598. 

Section  4069,  Leader  y.  If  altnomah  Co.  218. 
8IMI0N  Laws. 

Laws,  1874,  pafe,  51,  section  11,  Hogg  y.  liackay,  889. 

Laws,  1882,  page  19,  section  121.  King  Real  Bstate  Aaodation  T.  Gtty  of 
Portland,  199. 

Laws,  1885,  page  7,  section  11,  Hogg  y.  Mackay,  389. 

Laws,  1889,  page  144,  section  18,  State  y.  Randolph,  74. 

Laws.  1891,  page  28,  section  49,  MUler  y.  Pennoyer,  861 

Laws,  1891,  page  l.>3,  section  18,  State  y.  Randolph,  71 
State  Constitution. 

Article  I.,  section  12,  SUte  y.  Shaflter,  556. 

Article  I.,  section  17,  King  y.  Brigham,  261 

Article  I..  secUon  20,  State  y.  Randolph,  94. 

Article  L,  section  33,  Hogg  ▼.  Mackay,  389. 

Article  IX.,  section  1,  Hogg  y.  Mackay,  888. 

Article  XI.,  Mction  10,  Burnett  v.  Markley.  481 

Article  XV.,  section  5.  Velten  v.  Carmack.  282. 
United  States  Constitction. 

ArUde  IV.,  Section  2,  State  y.  Randolph,  71 

Pourteenth  Amendment,  State  y.  Randolph,  71 

STATUTE  OP  LIMITATIONS. 
1.    Boundaues— ADyCBas  PossBmoN.— Where  a  person  Qnd«r  mMake  m  to  the 
boundaries  enters  upon  and  ooooples  land  not  embraced  in  his  title,  and  c 
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STATUTE  OF  LIMITATIONS— Concluded. 

it  as  bis  own  for  the  statutory  period,  he  heroines  invested  with  title  thereto  by 
possession,  although  his  entry  and  occupation  was  by  mistake.*— J^aiMey  y. 

2.  Advkhs*  Possession  — Of frr  to  Purchase  Within  Statitory  Pekiod.— An 
oflter  to  purchaMe  land  from  another  is  usually  such  a  recogiii'ion  of  the  title  of 
the  latter  as  will  bar  the  defense  of  adverse  possession,  if  made  before  the 
statute  ot  limitations  has  fully  run ;  but  this  will  apply  only  where  the  occu- 
pant is  under  some  obligation  to  restore  the  possession.— /?oi(T{and  v.  WUHams, 
515. 

a.  Idem— Offeb  to  Purchase  After  Statutory  Period.— An  oflter  to  purchase, 
made  after  the  statute  has  fully  run,  will  not  bar  the  claim  of  adverse  poshck- 
sion,  unless  the  relation  of  landlord  and  tenant,  or  of  vendor  and  vendee  under 
a  contract  of  purchase,  once  existed  between  the  parties.- Onvnton  v.  Seufert, 
548. 

4.  IDEM  — RKOOGMinON  OF  ANOTHER'S  TiTI.E  AFTER  STATUTE  HAS  RUN.— An  adverse 

possession  is  not  defeated  by  the  fact  that  the  widow  of  the  original  entryman 
applied  to  the  proper  government  officers  to  Dreempt  the  land  in  her  own  right, 
and  also  sought  by  a  suit  to  quiet  her  title  as  against  another  claimant  thereof, 
where  the  limitation  had  fully  run  in  favor  of  the  original  entryman's  estate 
before  any  attempt  was  made  by  her  to  acquire  the  title.  —Rowland  v.  lfiZA'am«, 
515. 

5.  Idem— Taceino.—  Continuity  is  an  indispensable  element  of  adverse  possession; 

but  several  possessions  may  be  tacked  together  to  complete  the  statutory  period 
where  they  can  be  referred  to  the  original  entry.  No  paper  evidence  of  a 
transfer  of  possesiJon  is  necessary  when  the  holding  lb  under  the  claim  of  the 
first  entryman.— Id.  516. 

0.  BiSEMEMT— Prescriptive  Right.— An  uninterrupted  use  and  enjoyment  of  an 

easement  in  a  particular  way  for  the  statutory  period  affords  a  conclusive  pre: 
somption  that  the  person  who  used  it  had  a  right  to  do  so;  provided,  the  use  be 
not  by  authority  of  law,  or  by  agreement  with  the  owner  of  the  inheritance.— 
Oonenton  v.  Seufert^  548. 

7.  Pebmisbive  Use-  Parol  Grant.- An  easement  cannot  be  granted  by  parol,  but 

that  it  originated  in  parol  permission  does  not  affect  the  prescriptive  title  if  it 
has  been  used  for  the  requisite  statutory  period  under  a  claim  of  right.— Jd.  148. 

8.  Forgery  —Outlawed  Note.— A  note  which  on  its  face  appears  to  be  barred  by 

the  statute  of  limitations  may  be  the  subject  of  forgery,  since  the  defense  of  lim. 
itation  may  be  waived  by  the  maker,  and  the  note  become  the  foundation  of  a 
legal  liability.— State  v.  I>utm,56S. 

9.  Payment- Revival  op  Debt.— a  payment  upon  an  entire  account,  and  not 

upou  specific  items,  revives  the  whole  account  for  a  further  statutory  period. 
SUukower  v.  .Sted,  107. 

10.  Shortening  Time  of  Statute— Code,  2 18.— The  latter  half  of  section  18  of  the 

Oregon  Code  has  no  application  to  an  action  not  already  barred  by  the  statute 
of  limitations;  it  may  prolong  the  time  limited,  but  does  not  in  any  case 
shortenit.- /d.  107. 

11.  Statutory  Prohibition.— In  ascertaining  whether  an  action  is  barred  by  the 

statute  of  limitations,  the  period  of  six  months,  during  which  an  action  against 
the  personal  representatives  is  forbidden,  must  not  be  regarded  as  part  of  the 
time  limited  for  commencing  the  action :  Hill's  Code.  '^  20, 377,878.- /d.  107. 

SPRINKLING  STREETS  is  a  public  purpose  which  a  city  may  lawfully  underUke, 
either  itself  or  by  a  contract  with  others,  and  tanks  erected  in  the  street  to 
fikollitate  such  work  are  not  nuisances  per  te.— Savage  v.  City  of  Salemt  381. 

STATUTORY  CONSTRUCTION. 

1,  OouMTBR-CLAiM— Construction  of  Statute.- Section  78 of  HilPs Code,  relating 

to  ooonter-claima,  ought  to  be  liberally  oonstroed,  to  the  end  that  all  oontrover- 
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SUPREME  COURT. 
Payment  op  Costs  is  a  condition  precedent  to  taking  out- a  mandata.— ! 
T.  Or.  By.  &  Nav.  Cb.  381. 

SUPPRESftlON  OF  GAMING.    See  Cmr  OaDDfAiicii. 

SURFACE  WATERS. 
1.  Adjacknt  Owners. ->A  landowner  may  turn  or  expel  upon  the  land  of  aa  adja- 
cent owner  surface  water  that  would  naturally  flow  there,  and  in  such  quantttiei 
as  would  naturally  drain  there ;  but  a  landowner  may  not  collect  the  mrplus 
water  upon  his  lands  into  a  body  and  by  ditches  or  other  ardfldal  meana  dis- 
charge it  upon  adjacent  land  whither  it  would  not  natnndly  flow.— IVMien^  v. 
WiOcaneae  Bridge  By.  Oo.  188. 
t.  Waters— Right  to  Convxy  Into  Natural  Craknbl.— A  street  railway  com- 
pany may  turn  any  accumulations  of  surface  water  which  interfere  with  the 
operation  of  its  Una  into  the  channel  where  it  is  accustomed  to  flow,  without 
liability  to  a4joinlng  land  owners,  where  the  amount  of  lorftoe  water  paaing 
into  the  channel  ia  not  increased.— Jd.  188. 

TACKING. 
Advebsb  PomasioN— Papbb  Titlb.— Oontinnity  is  an  tBditpeniable  dement  of 
adverse  possession ;  but  several  possessions  may  be  tacked  together  where  they 
can  be  referred  to  the  original  entry.  No  paper  evldenoa  of  a  transAw  ot  pos- 
session is  necessary  when  the  holding  is  under  the  claim  of  the  flrst  entrynaa. 
— jeoificmdT.  IFfi«afiu,516. 

TAXES  AND  TAXATION. 

Alteration  of  Assenment  Roll.    See  AsnmiBNT,  !• 

Assessment — list  of  Property—  Code,  1 9709.    See  AflBOBaicxirr,  IL 

Board  of  Equalization  —  Power  to  Assess.    See  AasEninDrr,  t. 

Commuting  Taxes  is  UnconstitntionaL    See  Cowhtutiowal  Law,  1. 

Xztending  Assessment  on  Tax  Rolls— Injunction.    See  TnfDxa  of  Tax,  4. 

Indemnity  Lands  are  taxable  if  they  have  been  selected,  otherwlae  not. 
See  IMDEXNITY  Lands. 

Land  Grants  are  taxable  If  earned,  otherwise  not.    See  Land  Oramim. 

Notice  of  Assessment— Constitutional  Guaranty.   See  Oonwitutiokal  Law, 
12. 

SherllTs  Assessment  is  constitutional.    Bee  Asbbbsmsnt,  I. 
TENDER  OF  TAX. 

1.  iKJUNcriON.—  An  abutting  property  owner  may,  without  tendering  the  aaooat 

of  the  beneflts  he  is  supposed  to  hare  received,  or  may  admit  he  haa  reoalved, 
Invoke  the  aid  of  equity  against  the  consequences  of  an  assessment  Ibr  street 
Improvements  made  under  void  proceedings,  where  he  protested  against  the 
improvements  at  their  inception.—  Ladd  v.  Spmcer^  193. 

2.  Idem.- A  taxpayer  who  haa  not  tendered,  or  ofl'ered  to  pay,  his  Just  proportion 

of  taxes,  cannot  ei^oin  the  sale  of  his  land  for  delinquent  taxes  on  the  ground 
of  want  of  notice  of  assessment  thereof.-  Or.  dr.  Cat.  B.  B.  Oo,  v.  Lame  OMciily»886. 

8.  lone.— The  collection  of  a  tax  will  not  be  enjoined  unless  the  plaintiff  has  paid 
or  tendered  the  amount  which  is  admitted,  or  can  be  shown,  to  be  legaL— Osod- 
nough  V.  PwoeU,  525. 

4.  Idem— Extending  AsssssiiENT  on  Tax  Rolls.— The  proper  oflicers  will  not  be 
restrained  by  a  court  of  equity  from  extending  an  assessment  on  the  tax  roUs, 
because  it  is  alleged  to  be  unequal,  and  to  be  an  arbitrary  disorlmlnatloB 
against  certain  classes  of  property ;  the  party  sggrieved  should  wait  till  there 
Is  an  attempt  made  to  collect  the  tax,  and  then  present  his  complaint,  after 
paying  or  tendering  such  a  part  as  he  admits  to  be  properly  due.— itL  9fl&. 
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TENBXB  OF  TAXES  —  Concludkd. 

TENANCY  at  will  distinguiahed  from  ttnaney  by  tlM  aonlh  or  from  year  to  yoar.— 
mdop  Y.  Moldenhauer,  119, 

TICKET.    866  Cabubbs. 

TITLE  TO  OFFICE.    866  Mahdamus,  1. 

TRACKWALKEB8.    Ral68  for  piot6Ctlon  of.    866  UAgam  AKD  SlBVAMT,  9,  H 

TRANSITORY  ACTIONS. 

1.  Chanob  of  Venub.— SubdlTldon  1  of  leotioii  45,  Hiiri  Code,  proTidiog  for  a 

ohange  of  yenuo  when  th6  action  has  not  been  brooght  in  the  proper  connty, 

does  not  apply  to  transitory  actions,  since  in  such  actions  any  coanty  where  the 

defendant  may  be  serred  is  a  proper  oounty.— ^roupn  t.  De»chuUe$  Bridge  Cb.  7. 

3.  JvBisDicnoN  — Code,  2  82.— In  all  transitory  actions  serrioe  upon  the  defendant 
within  the  county  where  the  action  is  brought  is  enential  to  the  Jurisdiction ; 
senrice  in  any  other  county  is  a  nulity,  but  a  voluntary  appearance  Is  equlra- 
lent  to  personal  service.—  /d.7. 
TRIAL. 
Neither  the  proceeding  in  a  justice's  court,  nor  the  proceeding  in  the  circuit  court 
on  appeal,  where  the  judgment  is  reversed  by  the  supreme  court,  is  a  *'  trial " 
under  subdivision  1  of  section  246,  Hill's  Code.—  Currie  v.  Southern  Padflc  Ob.  400. 
TRUSTS  AND  TRUSTEES. 

1.  PoesBBHioN  OF  Pbopbbty — NOTICE  TO  PuBCHASBB.— The  eflfect  of  possession  of 

real  property  is  to  excite  inquiry  in  reference  to  the  title.  Even  where  the 
record  title  is  perfect,  a  knowleage  of  extraneous  facts  sufficient  to  put  a  pur- 
chaser on  inquiry,  will  charge  him  with  all  the  knowledge  that  he  might  have 
obtained  by  a  reasonable  investigation.— i^mtn  v.  Kieman,  466. 

2.  PUBCHASBB  FBOM  HOLDEB  OF  LEGAL  TrTLX  —  TRUST.— Where  a  MS<11«  9U«  <rtM(  Is 

in  possession  of  real  esute  the  legal  title  to  which  is  in  another,  a  purchaser 
from  the  latter  takes  it  charged  with  notice  of  the  trust.— Id.  4r»5. 
8.  Tbobt— Notice- Evidence.— In  a  suit  to  enjoin  an  action  at  Ir-v  for  the  re- 
covery of  a  certain  lot,  and  to  establish  a  trust  in  favor  of  plaiiuiiT'.  there  was 
evidence  that  with  money  left  by  plaintilTs  deceased  mother  in  a  bank,  in  the 
name  of  plaintiff's  sister,  their  father  purchased,  in  the  letter's  name,  a  certain 
lot ;  that  this  lot  was  exchanged  by  the  father  for  foar  lots,  to  one  of  which  be 
retained  title ;  that  he  ailerwards  oonvejed  such  lot  to  a  contractor  to  pay  for 
a  dwelling  on  one  ot  the  other  three  (the  lot  in  dispute) ;  that  plaintiff  had 
occupied  the  lot  ever  since  the  house  was  erected,  several  years  prior  to  bring- 
ing this  suit ;  that  it  was  tiie  uDderstandingof  the  father  and  plaintiff  fjrom  the 
statements  of  the  sister  that  plain  tiff  was  to  have  the  property  in  dispute  as 
her  share  in  the  division  of  the  money  left  by  their  mother ;  and  that  defend- 
ants obtained  title  since  the  occupancy  by  plaintiff  by  mesne  conveyances  firom 
the  sister.    Held,  that  a  decree  for  plaintiff  was  proper.— Jd.  45(. 

UNCERTAIN  AND  CONTINGENT  DAMAGES.    See  CoNTBACTB,  li. 

UNITED  STATES  CONSTITUTION.    See  Statutbs  of  Obsgok. 

UNUSUAL  STORM ;  duty  of  railroad  company  to  examine  tmeks  before  aending  oat 
trains.    See  Master  and  Sebvamt,  9, 10. 

USAGE  AND  CUSTOM.    See  Ctwroifc 
VARIANCE.    See  Answer. 
VENUE.    See  Transttory  Actiomi. 
VERDICT. 
1.  amenombnt.— A  verdict  in  a  caae  where  two  deflmdanti  an  jolatly  proeeealad 
that  reads,  "  We  the  jury  find  the  defendant  guilty  as  charged,"  is  void  for  an- 


668  Wbit  or  Review. 

TXBDICr — OOHCLUDlDu 

eertainty ;  aad  Buofa  aTerOlet  oaanot  be  amendea  to  draw  that  It  wm  fiHendcKl 
to  oonvlct  both  defenduita.-HSKate  y.  ITedti,  8. 
%  AmAjj—CovTucnjuQ  EviDmcB.— Qnestions  ot  IhetaponeoiillletlngeTiaeniee, 
aa  well  as  Inferences  which  may  reasonably  be  drawn  ftom  tha  faela  proved, 
cannot  be  reyiewed  by  an  appellate  court;  they  are  settled  by  the  yeidlet— 
BardwSdt  y.  8laU  Iiu.  Qk'JSfk 

VOLUNTARY  SERVICE. 

1.  Assumpsit.— Any  act  done  tat  the  benefit  of  another  without  his  leqimt  Is 
deemed  in  law  a  yoluntary  seryiee  for  which  no  aotion  can  be  maintained.— 
ForiHt  V.  Ifiman,  68. 

a.  BiQUEST— Pbomibb  TO  Pat.— Actions  to  reooyer  for  yolnntazy  seryloes  are 
founded  upon  contract ;  and  to  make  one  liable  theieon  it  most  appear  not 
only  that  the  defendant  has  receiyed  a  benefit,  but  also  that  he  either  requested 
the  performance  of  the  seryiee,  or  that  when  he  knew  the  seryloe  had  been 
performed,  he  promised  to  pay  for  it— Jd.  68. 

8l  Ixpusd  REQXJisr— Implied  Pbomibb  to  Pat.— In  the  case  of  a  beneficial  ser- 
yloe a  previous  request  may  be  implied  from  a  subsequent  promise,  and  eo  a 
subsequent  promise  may  be  implied  fhun  a  preyious  request.— JKL  68L 

VOTERS  AND  ELECTION&    SeeBAixon. 
WAQEEt& 
1.  PUBUC  Poucr.— Wagers  are  inconsistent  with  the  esti^lUhed  InteTeeta  of  eo- 
eiety,  are  in  conflict  with  the  morals  of  the  age,  and  are  yoid  on  groonda  of 
public  policy.— Bonordy.  Taylor,41t. 
%  BBOoysBY  OP  Stasb.— Property  wagered  on  a  foot  race  may  be  reoorered  br  its 
owner  if  demanded  beforo  the  race  has  been  run.— iU.  416. 

WAIVKB. 

Of  Conditions  to  Stock  Subscriptions.   See  CoBPOBAnoHi^6bi;t 
Of  Proofb  of  Loss  by  Fire.   See  IifBDBANGB,8»9; 

WAREHOUSE  DEPOSITORa 
All  depoBltoTs  of  grain  in  a  warehouse  are  necessary  partleB  to  an  appeal  In  a  aott 
In  equity  to  determine  their  respectlye  rights,  especially  one  against  whom, 
with  the  appellants,  a  Judgment  has  been  rendered  beeanae  of  the  ramoyal  of 
more  than  his  share  of  the  grain.— HinUttMiTiUair,  6L 

WAB&ANTT.    SeeSALBiw 

WATKBa   SeeSuBVACB  Wathh 

WIDOW. 

ABowanoe  mder  Section  1117  Of  Oode.   Bee  FaofBAn  VKAeno^L 

WBIT  OF  REVIEW  Is  now  concurrent  with  appeal  in  all  ( 
eout  hat  eateeeded  tti  Jnriadlotion.— JBBy.  atak^Ui, 
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